
Essex Planning Board 

December 5, 1990 

Present: Dana Story, Chairman; George Bragdon; Frances Dunn; Joseph Ginn; 
John Knm'lles; Rolf Hadsen (8:00 p.m.) 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter submitted a building permit a pplication 
for Ellen Cabot, 22 Hinthrop Street, for the construction of a shed dormer 
on the right side of the dwelling , (Hap 36, Lot 47). 

Ginn moved to allov7 the building inspector to issue a building permit to 
Ellen Cabot, 22 l;Vinthrop Street, for a dormer, ~nding approval from the 
Board of Health as it will be considered another bedroom, finding under 
By-la1;v 6-4,.2 that it is not substantially more detrimental than the existing 
nonconforming use to the neighborhood. The motion ,vas seconded by Knmvles, 
with Bragdon, Dunn, Ginn, Knmvles and Story voting in favor. 

A building permit application was submitted for Thomas and Lucinda Foley, 
43 Pond St'reet, for the construction of a one-bedroom addition. 

Ginn moved to allow the building inspector to issue a building permit for 
Thomas and Lucinda Foley, 43 Pond Street,for an addition, as it meets all 
regulations. The motion was seconded by Dunn, with Dunn, Ginn, Knowles 
and Story voting in favor. Bragdon 1;vas not present for the vote. 

Attorney Hichael Shea met with the Board to submit a Form A for Sharon B. 
Means, Belcher Street, for the conveyance of two small parcels of land 
back to Augustus Ueans. One parcel is being conveyed to straighten a 
boundary line and both \vill be placed into conservation. Both lots \vill 
not constitute buildable lots. 

Dunn moved to approve the Form A, subdivision approval not required, of 
Sharon B. Heans, for Lot 7, off Belcher Street. The motion was seconded 
by Bragdon, with the Board voting unanimously in favor. 

Peter Van Wyck met with the Board to resolve the length of his preliminary 
subdivision road for Lmv Land Farms. Van Wyck said when he submitted his 
preliminary plan with a 1500 foot road, the vote was three for and three 
against~ He would like to go over the reasons why approval was not given. 
The length of the road is 1450 feet to the turn around and 1520 feet 
including the turn around. Van Wyck said he wants to use part of this 
land for farming and feels it is a good use for the land. Dunn said she 
felt the impact would not come from the farming but from the subdivision 
itself. Hadsen - "The reason for the length of the road is really a 
public safety issue and also to restrict the density. Is there any way 
the density will be restricted and can you show us that this will be done 
if we agree to the waiver?" 
Van Wyck - "I am going to put on the plan that this road is restricted to 
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fifteen houses." Van Wyck then said he wanted to have a 
subdivision with the lots on one side of the road and at the 
end, and the other side left for farming. 
Madsen - "will you put a deed restriction on the parcel for 
farming?" Van Wyck - "I will restrict it to fifteen house lots." 
Klopotoski said the fifteen house restriction will be by covenant 
and not be deed restriction. 
Madsen - "If the applicant can come before us in his definitive 
plan to show that the density will be no greater than what a 
1200 foot road would be then I would not vote against the waiver. 
I am not going to modify this." 
Story - "I agree with Rolf (Madsen)." 
Ginn - "I agree with Rolf." 
Knowles - "I would have to see it." 
Dunn - "I agree with Rolf. II 
Bragdon - III would have to see what the covenants are." 

Ronald Ober, Pine Ridg e subdivision - Ober told the Board that his 
present house will be sold in April and he would like to build one 
house there for himself and his family. A discussion followed as 
to whether the subdivision could become one lot. Madsen said that 
once the plan is filed with the registry the property is now a 
subdivision. Ginn asked where would the Board be granting the 
frontage. Ober said, "My attorney, David Babson, said it would 
now be a 15t acre house lot. 1I Madsen said that this has never 
occurred before and that Ober should return with plans showing 
the house lot. 

Sally O'Maley asked, as a member of the public, when was the last 
meeting that Board member Mark Hall attended. Upon review of the 
Minutes, it was found that he last attended a Planning Board meeting 
on September 19. 

Story updated the Board on the informal , ad hoc group who have been 
working on the p reliminary draft of the overlay watershed district 
by -law, created to protect the watershed area of Chebacco Lake. 
Story said, "Before we go to a public hearing we would like to get 
professional advice from an engineer. We hope to get this 
accomplished to be presented to the Town meeting in May. We have 
suggested using Phil Herr because there are monies left for the 
Planning Board to utilize." Madsen felt the by-law should be 
left with Town Counsel for his comments. Story said it would not 
affect single family dwellings, but any commercial property will 
be very carefully looked at. He added that they did a study and 
had people come from all areas, and the people from the Chamber 
of Commerce were highly in favor of it. 

Madsen moved to forward the proposed draft of the Essex Water 
Resource Protection Zoning Amendment to John Tierney for legal 
comments. The motion was seconded by Ginn, with the Board 
voting unanimously in favor. 
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Madsen moved to forward the by-law and map for counsel review; 
seconded by Knowles, with the Board voting unanimously in favor. 

Planning Board member Frances Dunn left the meeting at this time. 

A discussion was held to consider a modification to the subdivision 
rules and regulations 6.01(1) to add that the Board may require an 
engineering review of the definitive plan to be performed by an 
engineering firm designated by the Planning Board, with the expense 
of the professional services to be borne by the applicant. 

Madsen moved to hold a public hearing for comments on the 
modification of the rules and regulations of the subdivision 
control law; seconded by Bragdon, with the Board voting as 
follows - Bragdon, Ginn, Knowles,Madsen and Story voting 1n favor. 

Ginn moved that the Planning Board do not hold a meeting on 
December 19; seconded by Knowles, with Bragdon, Ginn, Knowles, 
Madsen and Story voting in favor. 

Knowles moved to adjourn; seconded by Bragdon, with Bragdon, Ginn, 
Knowles, Madsen and Story voting in favor. 

Meeting adjourned at 10:30 p.m. 

Respectfully submitted by: 

illian B. Palumbo 



Essex Planning Board 

7:45 p.m. 

8:00 p.m. 

3: 15 p.m. 

8:30 p.m. 

9:00 p.m. 

9:15 p.m. 

Business: 

November 7, 1990 

AGENDA 

Paul Desmond - wood cutting business 
off Western Avenue 

Lucy Petrovich - introduction to Board 
as engineering consultants 

Sandra Osborne, Main Street - bed and 
breakfast residence 

James Kroesser, Glovsky and Glovsky -
estate of Etta Irving, \'Jood Drive 

Clay Horin - cmrn. (Low Hill) - release 
of bond for road 

Sandy Weatherall, 139 Main Street -
request for home occupation 

Next meeting is evening before Thanksgiving - do you 
want to meet or change 



Essex Planning Board 

November 7, 1990 

Present : Dana Story, Chairman; Frances Dunn; George Bragdon; Joseph Ginn; 
Rolf Madsen (8:40 p.m.). 

Meeting called to order at 7:50 p.m. 

Paul Desmond, Western Avenue, who had an 8:00 p.m. appointment with the 
Board did not appear. The Building Inspector, Richard Carter, said he 
had received a letter from Desmond's attorney, Michael Shea, dated October 
24, 1990, stating that he would not be attending the meeting, but the 
Planning Board was never notified of this cancellation. Desmond had been 
asked to attend the meeting to discuss the wood cutting business he is 
running from his property off Western Avenue. Members of the public, and 
abutters to the property were present at the meeting. Story asked the 
abutters what had been bothering them about the business. A Cease and 
Desist Order had been placed on the business by the building inspector, and 
Mrs. Leaman said that Desmond had not been operating his machinery since 
the Order had been issued, but a new load of wood had been delivered and 
another piece of equipment had arrived. Charles Drake, an abutter, said, 
"The noise is deafening and I feel the property values have dropped twenty
five percent in the area." Story said he has walked by it and has heard the 
noise and is well aware of it. Mrs. Drake said there was not word of there 
being a commercial venture going in there when Desmond came around asking 
the neighbors for approval of a variance he was rquesting from the Board 
of Appeals, and feels it was very deceitful. Desmond had requested a 
variance from the Board of Appeals for lack of frontage. Mrs Drake added 
that Desmond told them he would build on the next lot when they had enough 
money, and felt he was deceitful because he never mentioned that it was 
going to be a two-family house. Charles Drake told the Board that the 
place where the machinery is being used is right on the edge of the stream. 
The abutters who appeared for this appointment were as follows: Mrs. Tripp, 
62 Western Avenue, Mr. and Mrs. Charles Drake, 63 Western Avenue, Mr. and 
Mrs. Stanley Leaman, 15 Walnut Park, Phyliis Downs, 9 Walnut Park. Mr. and 
Mrs. Eli Young, 3 Walnut Park, and Edward Whittemore, Western Avenue. 

Young asked the Board if the activity started up again what their recourse 
would be. Story said the building inspec~is the Planning Board's 
enforcement officer and he should speak to him. Young said the constant 
use of a chain saw is a public disturbance. Bragdon felt that the ingress 
and egress of trucks is very detrimental to the area as it is in a school 
zone. 

Scott Petrovicz met with the Board. He told them he is an engineer who 
is starting a business where he offers reviews of Town's plans, etc., and 
that his rates are competitive. He is currently working on a project in 
Lancaster where he is the developer's engineer. He reviewed with the 
Board the projects he had been working on. He said he does wetlands 
replications. He asked that if the Board is on a project by project basis 
that he be notified because he would like to submit a price. He also added 
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that he does construction inspections as a clerk of the works. He 
said he would send a letter with samples of his work. 

Sandra Osborn, 1 Main Street. met with the Board to ask questions about 
changing her house into aBed and Breakfast. The Board said they would 
want to see a plan of her property to see if she had sufficient room for 
parking. Osborn told the Board she has six spots and has also made an 
entrance to the property from Pickering Street. She can make more spaces 
according to the requirements of the Planning Board. Story said he wanted 
to see a plan showing off street parking. Osborne was told she would also 
need to have the following: 1) approval of the Board of Health, 2) letters 
from abutters that they have been notified of her intent, and 3) Fire 
Department approval. 

James Kroesser, an attorney from Glovsky and Glovsky, met with the Board 
to receive Form A approval for the estate of Etta Irving . Wood Drive. 
Kroesser had submitted the Form A at the previous meeting and the Board 
felt they should receive an opinion from Town Counsel before making a 
decision. Story said that after speaking with Counsel he said the Board 
could approve it. 

Bragdon moved that the Board approve the Form A subdivision plan believed 
not to require subdivision approval, plan of land in Hamilton and Essex, 
property of the estate of Etta M. Irving, dated October 1, 1990. The 
motion was seconded by Dunn. with the Board voting unanimously in favor. 

The Board discussed whether they should hold the second meeting in November 
because it fell on the day before Thanksgiving. 

Madsen moved to cancel the regularly scheduled meeting on November 21, 1990; 
seconded by Bragdon, with the Board voting unanimously in favor. 

CDMR, Lowe Hill subdivision - Clay Morin met with the Board to request a 
reduction on the Letter of Credit for the roadway. Morin said the finish 
hot top is on the road. 

Madsen moved that upon receipt of a letter from James Stelline, Clerk of the 
Works for Lowe Hill subdivision road, that the road is built according to the 
specifications of the definitive subdivision plan road design and road 
profile layout that the Letter of Credit be reduced from $43,200.00 to 
$2,000.00, to hold in reserve for wetland replication. The motion was 
seconded by Bragdon. with the Board voting unanimously in favor. 

Sandra Weatherall, 139 Main Street, met with the Board to ask permission for 
a home occupation at 139 Main Street to make cookie dough to sell. There 
will be no people other than family working with her. She said she will be 
selling it to stores herself, and nobody will be coming to her house to buy. 
She does not plan to hire anyone to work with her. The Board could not 
find a problem with this home occupation and gave their approval. 

Story said he wanted to let the Board know that they will be involved in a 
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new development by East Point Associates for property behind the Chaval 
Skating rink, known as Deer Hill Estates. The applicant will be going 
to the State for their approval as a site for low income housing. 

The Minutes of the meeting of October 17, 1990, were read. Madsen moved 
to accept the Minutes of October 17, 1990; seconded Dunn, with the Board 
voting unanimously in favor. 

Madsen moved to adjourn the meeting; seconded by Ginn, with the Board 
voting unanimously in favor. 

Meeting adjourned at 10:10 p.m. 

Respectfully submitted by: 



Essex Planning Board October 17, 1990 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

Discussion : 

AGE N D A 

Peter Van Wyck - submittal of definitive 
subdivision plan for Low Land Farms 

George Herbster - storage of antique cars 
in car barn, former Industrial Cab Company, 
Western Avenue 

Clay Morin - change of lot line at 31 Belcher 
Street 

Attorney James Kroesser, Glovsky and Glovsky, 
Estate of Etta M. Irving, 85 Wood Drive 

Paul Desmond wood cutting business, off Western Avenue 
Sign bills payable voucher 



Essex Planning Board 

October 17, 1990 

Present Dana Story, Chairman; Frances Dunn 
Madsen; Joseph Ginn (8:10 p.m.) 

Heeting called to order at 7:50 p.m. 

George Bragdon; Rolf 

Building Inspector Richard Carter submitted a building permit application 
for Vincent Caravella, 34-36 Ilain Street, for the enclosure of a porch. 

Bragdon moved to approve the issuance of a building permit to enclose a 
porch for Vincent Caravella, at 34-36 Hain Street, finding under By-law 
6-4.2 that it is not substantially more detrimental than the existing 
nonconforming use to the neighborhood. The motion was seconded by 
Madsen, with Bragdon, Dunn, ~fadsen and Story voting in favor. 

Peter Van Wyck told the Board his definitive subdivision plans for 
Low Land Farms were not ready and asked to be placed on the agenda for 
the following meeting on November 7. 

The Minutes of the October 3 meeting \Vere read. Bragdon moved to 
approve the l1inutes of October 3, 1990. The motion vlaS seconded by 
Hadsen ""ith the BOrird voting unanimously in favor. 

George Herbster, Scandatronix, Western Avenue, met with the Board to 
discuss the use of the car barn on his property. Herbster said the 
building has been vacant since Varian left and he would like to use it 
for the long term storage of antique cars. The car, once it is left 
on the property, will not be driven but will be moved by hand on dollies. 
Nothing will be done outside of the building. It was the consensus of 
the Board that they had no problem with this use. 

Attorney James Kroesser, representing the estate of Etta Irving, '~ood 

Drive, submitted to the Board a Form A. The property consists of two 
acres with two cottages on it. Part of the parcel is in Essex, the 
other portion is in Hamilton. Kroesser said he submitted a Form A 
because there is a state law, H.G.L. Chapter 41, Section 81L, which 

states that a person is allowed to divide a piece of property with 
dwellings on it providing it predates the subdivision control law. The 
lot in Essex has 99' feet of frontage and is 30,800 square feet in size. 

The Board felt they should have an opinion from Tmm Counsel John Tierney 
before acting on the plan. Kroesser gave the Board an extension to the 
time frame for action on a Form A until November 8 in order for Town 
Counsel's opinion to be obtained. 

Ginn moved to adjourn 
unanimously in favor. 

Respectfully 



Essex Planning Board 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

October 3, 1990 

AGE N D A 

East Point Associates - Paul Chisholm/ 
Manuel Rabbitt - property behind skating 
rink, Western Avenue 

Form A submittal - David Lane, John Wise 
Avenue 

Clay Morin - property on Belcher Street 

William Fitts - winterize home on Lufkin 
Point 



Essex Planning Board 

October 3, 1990 

Present Rolf Madsen, Acting Chairman; George Bragdon; Frances Dunn; 
Joseph Ginn; John Knowles. 

Meeting called to order at 7:50 p.m. 

The Board discussed complaints which had been received regarding the wood 
cutting business being conducted at the residence of Paul Desmond, of-f--
Western Avenue. Building Inspector Richard Carter was instructed to check 
on this. 

Paul Chisholm and Manuel Rabbitt, representing Eastern Point Associates, 
met with the Board for an informational discussion on land in Essex, off 
Western Avenue, the site of the former Deer Run Development. Chisholm 
said they have preliminary discussion with the Selectmen of Hamilton and 
Essex and the Planning Board of Hamilton. They have made no formal 
application with the Town, but will be making a formal application with 
the Massachusetts Housing Authority in a few day. 

The parcel in question is a 39 acre site behind the skating rink, plus 
a parcel of land in Hamilton 27.9 acres in size. The current owner is Ford 
Hill Corporation. The proposal is for 248 rental units. 25% of the units 
will be low income and 75% will be at full market rates. There will be a 
total of 20 buildings. Chisholm then showed the Board a design of the 
buildings and a layout of the site. He said there will be 37 one-bedroom, 
186 two-bedroom and 25 three-bedroom units. The density in Essex would be 
213 units and the remainder would be in Hamilton. The layout also includes 
two tennis courts and recreational buildings. The buildings range in size 
from ten units to 22 units in Hamilton. 58 units have at-grade access. 
Parking consists of two cars per unit. Heating will be by natural gas. 
There will be 79% open space coverage in Essex. Chisholm said if the plans 
go forward they will be filing with the Conservation Commission. 
Ginn asked why such a density was proposed in Essex and not Hamilton. 
Chisholm - "Density is 5.4 units per acre in Essex. The rest of the area in 
Hamilton is in conservancy and contains wetlands. We avoided it by staying 
out of it." 

Chisholm said they propose using town water. The private sewage disposal 
unit is sized for 18,000 gallons per day, but can be sized larger if needed. 
62 units of 2/3 bedrooms will be low income. The price range is from 
$750 for a one-bedroom unit to upper 800's for three bedrooms. Some units 
will be flats, and some will be townhouses. 
William Holton - "What is the profile of a customer who may be purchasing 
one of these units?" 
Chisholm - "Young adults, single; newly married; all the way to senior 
citizens, retired or semi-retired." 
Bragdon - "What is the impact on our schools?" 
Chisholm - "We are compiling some impact data on the community and would 
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like to come back with figures at a later date. 1I 

Chisholm said that Massachusetts Housing Authority has 75 days in which 
to respond to their application, but it can be as little as a month. That 
does not negate the Town's regulations, but just states that the State 
approves the siting. 

David Lane, Trustee, Curlew Cove Realty Trust - Engineer Clay Morin submitted 
a Form A for Lot #8A, 1.364 acres in size. The entire parcel is 70 acres 
in size. Lot 8B encompasses the remainder of the parcel except for Lot #4, 
Lot #7, and the proposed Lot #8A. Morin said the lot was at its particular 
location because it was the only place a percolation test could be found. 
The deeded right of way is 50', but Madsen wanted to be sure that the Board 
was not signing off on a lot with frontage on a road which did not meet the 
Board's standards of adequacy. Morin presented photographs showing the 
road from John Wise Avenue to the proposed lot. He also submitted soil 
borings data. Dunn asked that if any more subdividing occurs, then the road 
be further upgraded. 

Ginn moved to approve the Form A for Lot 8A for Curlew Cove Realty Trust, 
David Lane Trustee, at rear of 55 John Wise Avenue, finding that the existing 
Lane's Road is adequate under approval of subdivision control law not required. 
The motion was seconded by Bragdon, with the Board voting unanimously in 
favor. 

Knowles moved to adjourn the meeting. seconded by Bragdon, with the Board 
voting unanimously in favor. Meeting adjourned at 9:10 p.m. 

Respectfully submitted 

Gillian B. Palumbo 



Essex Planning Board 

7:50 p.m. 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

Business: 

Sign voucher 

Septe~ber 19, 1990 

AGE N D A 

Deborah Kuffel 

C.T. Hale 

Kerry Kaplon - Discussion on Peter 
Hugford's property 

Lorraine Hardy - Hatchery 

Peter Van Hyck 



Essex Planning Board 

September 19, 1990 

Present : Dana Story, Chairman; George Bragdon; John Knmvles; Frances Dunn; 
Hark Hall; Rolf Hadsen (8:20 p.m.) 

Heeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit application 
for Edward N. ~1cFayden, 29 John Hise Avenue, to enclose a porch at the 
rear of the house. Lot size is 11,500 square feet. Letters of approval 
were received from abutters. 

Bragdon moved to approve the enclosure of the porch for Edward N. HcFayden, 
29 John Hise Avenue, finding under Essex By-Ia\v 6-4.2 that it is not 
substantially more detrimental than the existing nonconforming use to the 
neighborhood. The motion was seconded by Dunn, with Bragdon, Dunn, Hall, 
Knowles and Story voting in favor. 

Richard Carter said he wished to check with the Board to see if their 
permission was needed for the schooner Evelina Goulart to be temporarily 
stored at the town landing. The Board did not think any decision 
regarding this project was required from them. 

Robert Klopotoski, representing Deborah Kuffel, submitted a Form A, for 
property at 127 Western Avenue. Lot 1 was cut out with Lots 2 and 3 
remaining. At present there is a 30' driveway to the property. 

Hall moved to approve the Form A application and plan as presented by 
applicant Donald and Linda Harkham, 127 Western Avenue, plan dated 
August 15, 1990, approval under the subdivision control law not required. 
The motion was seconded by Dunn, with Bragdon, Dunn, Knowles and Hall 
voting in favor; Story voted present. 

Paul Connelly of C.T. Hale met with the Board for an informal discussion. 
Connolly said he "]anted to thank the Board for choosing C. T. Hale as their 
technical review agent and that the purpose of this meeting was to see if 
there were any questions the Board might have. Connelly said he would 
be, primarily, the person \vho would make presentations to the Board. He 
then review"ed the projects that C.T. Hale had been involved with in Essex. 
Connelly felt there would be a conflict with the William Tyler project off 
Addison Street, and therefore would have to be excused as technical review 
agent. They have also worked for David Sabatini but could not foresee any 
conflicts there. Hall asked, "Have you corne up "lith anybody \vho would be 
a substitute \vhen you are involved \·]ith a project in Essex?" Connolly
"Yes, r can think of one who does work for the Toun of Ipswich." Hall
"How far can the technical review be carried?" Connolly - "As far as the 
Board requests and as far as it is deemed ethical. 1.1 
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Kerry Kaplon, Lake Shore Drive, Gregory Island, met with the Board to 
discuss the Board's approval of Peter Hugford' s property as a d\velling 
on Lake Shore Drive. He requested Hinutes pertaining to this approval. 

Lorraine Hardx and Frank Kaminski met with the Board to discuss 
Kaminski's interest in purchasing the hatchery to use as an auction barn. 
Kaminski said he does a lot of business out of the Ipswich V.F.H. hall; 
he also does estate appraisals, etc. vllien asked how many cars are 
generated at an auction, he said there are usually about 125-200 cars at 
the V.F.W. hall on auction night. The hatchery lot size is 5.3 acres. 
Hall asked how much of the land would need to be hot topped. Kaminski 
said he would not want to hot top too much. Kaminski said he could have 
as amny as 12 people \vorking for him. Hardy said there is a septic system 
in" the building. Hall felt Kam-nski should come in with plans showing 
exactly what he wants so that the Board has something definitive to work 
with. Bragdon said he had no problems with an auction barn. Dunn also 
said she did not have any big concerns with it. Hadsen said that the 
way the by-laws read Kaminski could put in an auction barn. Story said 
he felt the Board could not give a definitive answer until Kaminski had a 
definitive plan to present to them. 

Peter Van Wyck, together \vith Robert Klopotoski, met with the Board for 
a review of a preliminary subdivision plan for Low Land Farms which was 
submitted at the last meeting. Klopotoski said the reasoning behind the 
length of the road (approximately 1450') is we could quite have a 
standard size road, but would have a very long driveway to the end 
house. We felt it would be better to have a long road with hydrants/ 
water services closer to the house. The same number of houses will be 
shown whether the road is 1200' or the length shown on the plan. 
Hall moved to approve the preliminary subdivision plan as submitted by 
the applicant Peter Van Wyck, entitled Low Land Farms, dated August 7, 
1990, and to approve the waiver to allow the length of the road to be 
fifteen hundred (1500) linear feet. The motion was seconded by Dunn, 
with the voting as follows:- in favor - Hall, Dunn, Story; opposed -
Bragdon, Knowles, Madsen. The motion failed to carry. 

Madsen moved to approve the preliminary subdivision plan entitled Low 
Land Farms dated August 7, 1990, as submitted by the applicant, Peter 
Van Wyck, without making a finding on the requested waiver. The motion 
was seconded by Hall, with the Board voting unanimously in favor. 

The Hinutes of September 5, 1990, were read. Dunn moved to accept the 
Hinutes of September 5, 1990; seconded by Bragdon. 
Hadsen moved to amend the Hinutes to indicate that the action taken on 
the change of use to the AmVets building for Stephen Payne vlas made 
under Essex By-law 6-4.2, that the change of use \Vas found not to be 
substantially more detrimental than the existing nonconforming use to the 
neighborhood. The motion was seconded by Dunn. 
Dunn moved to approve the Minutes as amended; seconded by Bragdon, Vlith 
Bragdon, Dunn, Knowles Hadsen and Story voting in favor. Hall had left 
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the meeting prior to the reading of the Minutes. 

~1adsen moved to adjourn the meeting; seconded Dunn, with Bragdon, Dunn, 
Knowles, Madsen and Story voting in favor. 

Meeting adjourned at 10:10 p.m. 

Respectfully submitted 

7 1 S;7 ;;::l' 
'. .. . . / 
I.£/C ~Oi.. £. ./e( L-~ 
( Gillian B. Palumbo 



Essex Planning Board Sep tember 5, 1990 

8:00 p.m. 

8:15 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

9:30 p.m. 

Business: 

AGENDA 

Peter Van Wyck - submittal of preliminary 
subdivision plan, Low Land Farms 

Stephen Payne - conversion of AmVets building 
to residence 

Jeff Legendre - Jim's Rubbish Disposal -
Scot's Hay 

Bentley Building Corporation - Brook 
Pasture Road 

William Pascucci - boundary line change, 
Grove Street 

Robert Coviello - deck at 44 Hain Street 

Sign bills payable voucher 



Essex Planllln-g Board 

September 5. 1990 

Present: Dana Story. Chairman; Frances Dunn; Joseph Ginn; 
I : Joe Knowles; Rolf Madsen; George Bragdon. 

Meeting called to order at 7:40 pm . 

. A building permit application was sub mitted to the Board by 
Building Inspector Richard Carter for Michael Hopgood and Annette 
Kawecki to finish a basement with a bedroom and office at 21 County 
Road. Madsen moved to allow the Building Inspector to issue a 
building permit to Michael Hopgood and Annette Kawecki under "6-
4-2". The motion was seconded by Bragdon and carried unanimously. 

A building application was submitted for John Duncan of 22 Rear 
Western Ave .. for a 4 bedroom. single family "log cabin style home". 
Ginn moved and Madsen seconded a motion to allow the building 
inspector to issue a per mit to John Duncan of 22 Rear Western Ave. 
for a 4 bedroom. single family "log cabin style home". The motion 
carried unanimously. 

Building Inspector Carter submitted an application for Mark H. White 
of Waltham. Mass" and Bentley Building Corp" 503 Main Dunstable 
Road. Nashua, New Hampshire, for the construction of a wood framed, 
2 family house on Lot 58-C, Map 36 (Lot size of 46,715). Ginn moved 
to allow the Building Inspector to grant the permit for the above 
named applicants [or the construction of a wood framed. 2 family 
house on Lot 58-C. Map 36. Dunn seconded the motion which carried 
unanimously. 

Discussion followed. initiated by Ginn. concerning the screening of 
commercial properties and storage trailers. Madsen said that the 
town bylaw classification of trailers is ambiguous. Ginn said that his 
understanding is that a storage trailer needs a permit. Carter said 
that if a trailer is registered ([or $12), then it doesn't need a permit. 

.. , 



Ginn said that- he was concerned that customers walking across the 
Causeway to and from Calahan's Restaurant were doing so at a poorly 
lit section of road. He said that a spotlight on the roof of the 
restaurant was not turned on. Story responded by saying that he 
thought that was the jurisdiction of the Police or the Board of 
Selectmen. 

Peter Van Wyck met with the Board and sub mitted a preliminary 
plan of subdivision to be called Low Land Farms. off Apple Street. 
The pJan entails a dead end road. Van Wyck asked for a waiver from 
the Board to allow a longer dead end road than town bylaws allow, 
from 1.200' to approximately 1.450' to 1.500'. Van Wyck said he 
would create three lots initially. The presentation made. it was 
decided that the request would be scheduled for discussion at the 
Board meeting on September 19. at 8:30. 

Stephen Payne met with the Board concerning his plans for 
converting the A mvets building on School Street to a private 
residence. Payne returned with a site plan. having appeared at an 
earlier Board meeting. Payne said he would not be changing the 
footprint and not making the Jot more nonconforming than it is. He 
reported that a boudary line thought to be within a distance of 12 ' 
was actually shown to be a distance of 9'6". Madsen moved to 
approve the change in use from business to a two family house. 
Bragdon seconded the motion which carried unanimously. 

Nick and Debbie Kuffel appeared before the Board and requested 
that they be sched uled for the next Board meeting. which was done 
for 8:00 pm, September 19. 

Jeff Legendre, together with attorney David Gardner. returned to ask 
that the Board reconsider its earlier decision of August 1 to deny the 
siting of a 60'by 90' building for Jim's Rubbish Disposal on Lot 7 of 
Scot's Way for the parking of trucks and light maintenance of said 
trucks and storage containers. Gar'dner said they were seeking 
approval under 6-7-2 and recounted two earlier applications to the 
Board. Madsen moved to reconsider the application. Ginn seconded 
the motion, The motion carried, with Madsen. Ginn. and Dunn voting 
in favor; Knowles and Bragdon voting against; Story voted present. 

t ' 



Gardner listed' the numerical requirements of the town bylaws, 
stating that the applicant fits the requirements and that the Board 
had and has no basis for denying siting on a subdivision already 
approved. He accused the Board of acting outside the bylaws already 
on the books. Story said he cast his vote with the best interest of the 
town in mind and that his vote was consistent with his opposition to 
the Scot's Way porject at earlier meetings. Knowles said he had 
reasons for voting the way he did at the previous meeting. Ginn 
recommended that Legendre make a concession on the number of 
trucks involved, to make the process easier. Gardner said that his 
client had done everything the Board had asked of him, including 
asking the neighbors for their sentiments on the siting of the 
building and its use. Dunn said that she asked that the neighbors be 
talked to as a courtesy. Madsen made a motion to terminate debate, 
saying that Gardner was hurting hls cause by talking on too long. 
Story asked for a motion to approve the siting of a 60' by 90' 
building on Lot 7 of Scot's Way, (Lot 7, Map 8) for Jim's Rubbish 
Disposal, Inc., for the parking of trucks and light maintenance of 
those trucks and containers, subject to the appproval of the 
Conservation Commission and that screening as discussed at the 
earlier meeting be provided. Ginn made the motion, seconded by 
Madsen. Knowles, after questionning Madsen, reported that he would 
vote in favor of the motion, saying that the Board had no bylaw with 
which to deny the siting. The vote followed , with Ginn, Madsen, Dunn, 
Bragdon, Knowles voting in favor; Story voting against. 

William Pascucci met with the Board to req uest a boundary line 
change for his property on Grove Street. The changes would have 
produced · a new nonconforming lot. Madsen said that state law would 
not allow it. 

Robert Coviello, 44 Main Street, met with the Board to ask its 
permission to display furniture on his new deck at 44 Main Street. 
Madsen made the motion that the Board lift the restriction on Main 
Street Antiques against the display and 'sale of furniture with the 
understanding that should he wish to enclose the deck at a future 
date. Coviello will return to the Board to ask its permission to do so. 
Knowles seconded the motion which carried unanimously. 

.. . 



.. .. . 

Madsen moved that the reading of the Minutes of August I. 1990 be 
waived. Ginn seconded the motion. The motion carried unanimously. 
Madsen moved to approve the Minutes of August I. 1990. The 
motion was seconded by Dunn. with the Board voting unanimously in 
favor . 

Ginn moved to adjourn the meeting; seconded by Madsen. with the 
Board voting unanimously in favor. 

Meeting adjourned at 10: lOp. m. 

Respectfully submitted by 

John H. Knowles. Jr. 

. . 
• 
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Essex Planning Board 

August 1, 1990 

Present: Dana Story, Chairman; Frances Dunn; Joseph Ginn; Joe Knowles; 
Mark Hall (7:55 p.m.); Rolf Hadsen.; Georg~ Bragdon. 

Heeting called to order at 7:45 p.m. 

A building permit application ,vas submitted to the Board by Building 
Inspector Richard Carter for Christopher Hammond~ 36 Pickering Street, 
for the construction of a shed dormer. Letters of approval were received 
from the abutters. The lot is non-conforming. 

Ginn moved to alloH the Building Inspector to issue a building permit to 
Christopher Hammond, 36 Pickering Street, for a shed dormer to be built 
on the rear of the property, finding it not to be substantially more 
detrimental than the existing nonconforming use to the neighborhood. 
The motion was seconded by Knowles, with Story, Ginn, Knowles and Dunn 
and Bragdon voting in favor. 

A building permit application was submitted for Alfred Brosch, 143 Hain 
Street, to move a bay windmv. 
Ginn moved to allow the building inspector to issue a building permit for 
the installation of a bay window, with letters from the abutters showing 
they have no concerns to remain on file. The motion was seconded by 
Bragdon, with Bragdon, Dunn, Ginn, Hall, Knmvles and Story voting in favor. 

Pigeon Cove Canvas Company - Building Inspector Richard Carter said he 
checked with the Canvas Company regarding the parking of cars. They told 
him they were in the process of renting another facility, but they were 
not sure how soon. They said they had not received any complaints about 
parking, but they have made arrangements to park some of the vehicles in 
Robert Harcule.vicz' s yard next door. Ginn said he had a telephone call 
from an abutter who had no concerns, and in fact like to see some parking 
along the side of the road as she felt it actually slowed do\Vll the traffic. 
Ginn said his concern was the ability to get a fire truck dm·m the street. 
Dunn asked if the number of employees was also a concern. Carter said 
he also checked on the Marculevlicz property as the Board had requested. 
l1arculewicz sells engineering sound proofing and runs the salt marsh gallery 
from there. Marculewicz said the business has been there for thirty years. 

Thomas Dietrich property, VJestern Avenue - Carter said he checked the property 
and found Dietrich had cleaned it up. Dietrich also told him that within 
a week he would have two other cars off the property. 

Robert Coviello, 44 Hain Street, met with the Board on the request of Board 
Member Mark Hall to discuss the fact that in spite of Hall's motion that 
no furniture be displayed on the new deck Coviello had constructed, it was. 
Coviello said this came about because the building vermit was not physically 
picked up until a week later. On the telephone the Building Inspector had 
told him the building permit had been issued but no mention was made of the 
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restriction and therefore he ·was not aware of it until he picked up the 
permit. Richard Carter said, "The mix-up was that over the telephone I 
told him the permit was issued and he started the deck before he picked 
up the building pemit." Hall said, "I made the motion specifically 
because along the causeway I see decks become an extension of the business." 
Bruce Fortier said, "There is a by-law which says you cannot have a display 
of your business outside so there is no need to consider this." Coviello 
was told nothing will change but that he could come into the next meeting 
to ask for a reconsideration of the restriction. 

Scott Savory, together \vith attorney Frank Flatley, met with the Board to 
submit a - building permit application for the construction of a building on 
Lot 2 of Scot's Way subdivision. Flatley said, "The Board requested us 
to notify the abutters to the property as a courtesy, which ~ve have done. 
The application involves Lot 2 of Scot's Way subdivision. Scott intends to 
erect a metal building with three garage bays facing the parking area. The 
building will be on a cement slab, 60' by 40' in size, 2,400 square feet, 
and approximately 25' high. There will be no gasoline storage on site. 
It is simply an auto repair garage. l-Jith an area of 2,400 square feet, a 
minimum of five spaces is required and the plan shows ample area. We do 
not have a sign planned as yet; it has not been finalised." The owner of 
Lee's Misty Acres Restaurant, Lee Aspesi, an abutter to the property, told 
the Board that he did not have any problems with Savory having his business 
there. He did have one concern which \Vas a \Vater concern. Aspesi said, 
"It is my opinion that with the work done there it has increased the 
water table. I ask that any business in there does not aggravate the 
problem." Ginn - "Are you saying that the work done has increased water 
in the area?" Aspesi - "It has been told to me. I am having to raise 
my septic syste, up 3'or 4'. It seems to have occurred when \vork started." 
Ginn - "The Conservation Commission \vorked very closely on this so I'm 
surprised. to hear that." Hall - "Do you think this will generate a lot 
of traffic?" Flatley - "I think the traffic will be fairly moderate. As 
there is no gasoline sales it will not attract drive-bys." Hall - "With 
two industries going in perhaps tonight, and five or six more lots available, 
when do we have to start worrying about the traffic that is generated from 
this subdivision or when a traffic light becomes necessary. I feel the 
Board perhpas should soon require some traffic analysis." Dunn said she 
did not think it would be much of a problem with the garage as one car Hill 
be driven in and left. Flatley also mentioned that there will be no floor 
drains in the building. An oil and gas separator will be placed in the 
catch basin. 

Ginn moved to approve the siting of the building for Lot 2 of Scot' s ~vay 

subdivision for a proposed 40' x 60' building for use as an auto repair 
shop, with the entire paved area to be graded to the catch basin,with a 
berm at the perimeter of the paving so that Hater ~vill run to the drain ,* 
The motion was seconded by Hadsen. Ginn also said he wanted to be sure 
that the area would be screened. Madsen said there had been discussion 

*and that screening be put in place. 
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about cedar trees or shrubs being placed on the line. The voting was 
as follows: In favor - Bragdon, Dunn, Ginn, and Hadsen; opposed - Hall, 
Knowles and Story. 

Knowles said his reason for denying the project was because he felt the 
impact of this on the environment and the area was not kno,·m. 
Hall - "I ditto Joe Knowles comments. Also after speaking with the ,vater 
department and knowing where the watershed is, this is something I am 
not prepared to vote on tonight. I feel this is a very sensitive area." 
Story - "My reasons include that of Joe Knowles and Hark Hall, plus I want 
to be consistent. I feel it is wrong to build an industrial park in the 
watershed area of Chebacco Lake. 

Joan Enos, 81 Eastern Avenue, met with the Board to request permission 
to have a horne occupation to sell crafts. Madsen asked if there would be 
more than two employees that were not family members. 
just be her. The Board approved the re~uest. 

Enos said it would 

Jeff Legendre, together with attorney David Gardner, met with the Board to 
present plans for the construction of a 60' by 90' building on Lot 7 of 
Scot's Way subdivision for the storage of Legendre's rubbish trucks. 
Gardner said, "The building will consist of four bays and light maintenance 
will also be performed on the trucl~s. Jeff has parked his trucks at other 
locations in Essex, Chaval Rink and across from the Red Barrel~ The 
Board ,vas concerned that the abutters be notified and Hr. Legendre ,vent 
personally to see them and received letters from them stating they had no 
objection to his project. He has also received a letter from the Board 
of Health stating their approval. He has also obtained a picture of 
screening he will use if it meets the Board's approval." Lee Aspeci of 
Lee's Misty Acres Restaurant said he had no concerns with this project 
except for the one he had raised before. Dunn said she felt her concerns 
had already been addressed. :Hadsen asked Legendre how many trucks he had. 
Legendre - "I have presently six trucks, but I hope to grow. Three or four 
more ,ITould not be unrealis tic. " Legendre also told the Board he owned 
275 rubbish dumpsters. and that he would keep perhaps seven or eight on 
the site. He added that he c:ruld fit six trucks there but they would 
not all be in there at once. vfuen asked about washi~g the trucks 
Legendre said they will be cleaned in Peabody. Ginn said, "There was a 
slot drain proposed. 'lliat is the status of that?" Engineer Clay Horin 
said, "It has been eliminated. A catch basin has been placed in the corner 
of the parking area. There will be paving to within 60' to 70' of the 
building." 

Madsen moved to approve the siting of the 60' by 90' building for Jim's 
Rubbish Disposal on Lot 7 of Scot's Way for the parking of trucks and 
light maintenance of said trucks and storage containers; subject to the 
approval of the Conservation Commission, and that adequate screening be 
provided. The motion was seconded by Ginn. The voting was as follovls:-
In favor - Dunn, Ginn and Hadsen; opposed - Bragdon, Hall, Knowles and Story. 
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Bragdon said he opposed the motion because he takes every project 
separately. "The earlier one took into account a certain amount of 
traffic. This one does not. I do not know what traffic there will 
be. I am concerned about the impact on Western Avenue." 
Hall said, "I repeat the opposition to the project as I had for Scott 
Savory's." 
Knowles - "I'm not limiting my reasonr> to this. 
reading of the impact of this on the aggregate. 
as much as I can without adequate by-laws." 

VJe do not have any 
I'm trying to plan 

Story - "Ny position has been consistent. I am opposed to anything going 
in there because it will ultimately end up in the Lake." 
Hall - "tly reasons are the same. After speaking with the Hater 
Department and finding where the water shed is, I feel a proposed 
industrial area will have a potential threat to our water." 
Madsen said although he did not particularly approve of Legendre's 
proposal, he really had no grounds to vote against it. He said the 
subdivision was approved as a commercial one and Legendre's application 
did not violate any of the by-laws. 

Stephen Payne met with the Board to discuss a proposal to convert the 
American Veterans building on School Street to a residence. The lot 
size is 20,000 square feet. The building comes to within 12' of one of 
the boundary lines. Payne said he wants to build a two-bedroom house 
with a one-bedroom apartment. The Board told him to return with a 
site plan. 

Amory Aldrich told the Board he has a house on Wood Drive, built four 
years ago with a cottage attached, and he would like to rent the cottage. 
The Hinutes of August 7, 1985, were read. Hadsen said that Aldrich 
has to prove to the Building Inspector that his lot is conforming. If 
not he would have to return to the Planning Board for a finding. 

Engineer Clay Horin, representing Low Hill subdivision, told the Board they 
will be putting on a finish coat on the road, then let it sit for a year. 
They want to ask for a reduction of the bond, but would like to set some 
of it aside for the replication area. }1orin said he would like to corne 
back to the next meeting to make a formal request. 

The Board reviewed the preliminary p lan of Peter Van Wyck for a subdivision 
road 1340' in length, with two lots at the end. Elizabeth Frye said, 
"The State required that Peter provide an Environmental Impact Report 
on this property (Low Land Farms ), A draft was submitted on this but 
it was a draft and 'vas deemed unsatisfactory. Peter should also show on 
the plan the coastal restriction." Van Wyck said he would like to have 
a waiver of the length of the road to make it longer. 

Hadsen moved to deny the Low Land Farms applicant's request of a waiver 
on the preliminary subdivision plan of Low Land Farms dated June 15, 
1990, for the length of the road, and further to deny the road as drawn 
on the plan because it exceeds the length required under the Essex 
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The motion was seconded by Knowles, 
Hadsen and Story in favor; Hall 

The Hinutes of July 11, 19.90, were read. Hall moved to approve the 
Minutes of July 11, 1990, as read. The motion was seconded by Dunn, 
with the Board voting unanimously in favor. 

Madsen moved to adjourn the meeting; seconded by Dunn, with the Board 
voting unanimously in favor. 

}leeting adjourned at 10:03 p.m. 

Respectfully submitted by 
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Essex Planning Board 

July 11, 1990 

Present: Dana Story, Chairman; George Bragdon; Frances Dunn; Joseph Ginn; 
Mark Hall; Rolf Madsen (present at 8:10 p.m.) 

Meeting called to order at 7:50 p.m. 

The Building Inspector submitted a building permit application for Robert 
Coviello for the construction of a 68' x 10' open deck at 44 Main Street. 

Hall moved to approve the open deck for Robert Coviello, being 68' x 10' 
in size, with the understanding that this deck is to be used for open 
space and not for retail or display of goods, finding under Essex By-law 
6-4.2 it is not substantially more detrimental to the neighborhood than the 
existing non-conforming use. The motion was seconded by Dunn, with Bragdon, 
Dunn, Ginn, Hall and Story voting in favor; Madsen voted present. 
(Building Permit Number 77). 

The Board discussed the Pigeon Cove Canvas Company located on Dodge Street, 
and its violations of the home occupation by-law. Ginn said he felt from 
a safety factor that it is a dangerous situation because fire trucks would 
not be able to pass with the number of cars parked along the road. 

Madsen moved to ask the Building Inspector to check whether the Pigeon 
Cove Canvas Company is in violation of the Home Occupation By-law, 6-6.2(d). 
The motion was seconded by Hall, with the Board voting unanimously in favor. 
Madsen asked to amend the motion to include that the Building Inspector 
also check the property next door to the Pigeon Cove Canvas Company, which 
is owned by Robert Marculewicz. There was no second to the motion. 

James Sullivan met with the Board to discuss a proposal to sell antiques 
from a barn at 21 Martin Street, property he is intending to purc hase. 
Area of land is 13,000 square feet. Dunn said he only concern would be 
parking. Ginn was concerned that the residence is across the street from 
the fire station and when there is a call the volunteer fire personnel must 
park in the general area. Sullivan indicated that he could make the 
business as one 'by appointment only'. Story told him that if he wanted 
to pursue this then he should bring in a plan showing the parking area he 
has and then make a formal presentation. 

Nicholas DeCou las submitted an Application for Endorsement of a Plan 
believed not to require approval (Form A) for Southern Avenue Realty 
Trust, Trustees Steven G. Demeter and George F. Lasquade. A Form A had 
been submitted to the Board three years ago for the same parcel of land. 
The Minutes of December 30, 1986, were read, which referenced the Board's 
action tro the Form A at that time. DeCoulas indicated that the earlier 
plan had never been filed at the Registry. 

Hall moved to approve the Approval Not Required plan Form A, applicant 
Southern Avenue Realty Trust, Trustees Steven G. Demeter and George F. Lasquade 
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John J. DeCoulos, dated May 18, 1990. The motion was seconded 
with Bragdon, Ginn, Hall, Madsen and Story in favor; Dunn voted 

The plan was signed by a majority of the Board. 

Robert Klopotoski submitted a preliminary subdivision plan for Low Land 
Farms. The plans will be reviewed at the next meeting on August 1, 1990; 

Essex Reach, Eastern Avenue - Board members Joseph Ginn and ~1ark Hall 
excluded themselves from the discussion. Engineer Clay Horin submitted 
an as-built plan. He said a catch basin was removed from the location 
shown on the original plan because they found the run-off did not flow 
towards that area. The catch basin was placed further down the road. 
D.P.W. Superintendent Bruce Julian was an unofficial Clerk of the Works 
and inspected the work done, which met his approval. 

Bragdon moved to accept the as-built plan of the subdivision road of Essex 
Reach and to release the balance of the performance bond for the road in the 
amount of $14,000. The motion ~JaS seconded by Dunn, with Bragdon, Dunn and 
Story voting in favor; Hadsen opposed; Ginn and Hall voted present. 

Jeff Legendre, of Jim's Rubbish Disposal and Trucking Company, together with 
attorney David Gardner, presented a plan to the Board showing construction of 
a 60' x 90' building on Lot Number 7 of Scot's Hay subdivision. A letter 
from the Board of Health was read which stated their tentative approval of 
the project. Gardner said 'they have come before the Board for a determi
nation of the use. Jeff had been before the Board and Has told to come 
back with more definitive plans showing w·hat he plans to do.' Engineer 
Clay Horin said they had interpreted the use as a business use and not as 
an industrial use. Ginn wasked why the Board of Health had denied them a 
floor drain. Horin said the state has said that no floor drains can be 
put in any business or commercial property. Ginn asked, "\fuy did they 
require you to put in a slot drain in front. Isn't it the same? Doesn't 
that tie into the septic system?" Horin - "No, it is just a container 
beloH the surface." When asked if all the trucks will be stored in the 
building, Legendre said two trucks "Jill be in the building and the rest 
will be outside. Dunn said her only concern was the hours of business, 
because there are residences in the area and it would be unfair to them to 
have trucks starting up at 5 a.m. Morin Has asked if the lot was in the 
watershed area. He said the Town did not have a watershed area, but that 
this area does lead into Chebacco Lake but has to travel 3,500 to 4,500 
feet. Gardner then asked for a finding by the Board~ Ginn said he 
disagreed with the slot drain going nowhere. }1adsen noted that the by-laws 
state that either the trucks must be parked within the building or that the 
area be screened from the public. Dunn said she wanted to reiterate that 
she Hould like to see some consideration shown to the neighbors with the 
starting of the trucks. Gardner said that if anyone would give consideration 
it would be Jeff. 

Madsen moved that if this plan is submitted and meets the existing by-laws 
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that the Board would approve it. The motion was seconded by Dunn. 
Hall said, "I would ask the applicant that even though we do not have a 
formal procedure for notifying neighbors, before the night of the submittal 
of a building permit application they be notified. I will not vote 
approval if I hear from neighbors that they have not been notified. 
The vote on the motion was a follows: Dunn, Ginn, }1adsen in favor; Hall, 
Bragdon, Story present. 

Scott Savory , together with attorney Frank Flatley, met with the Board 
to submit a building permit app lication for the construction of a motor 
vehicle repair garage on Lot Number 2 of Scot's Way subdivision. Flatley 
said they had received permission fromthe Conservation Cornmissiou. Savory 
is proposing a 40' x 60' building. The septic design is presently 
before the Board of Health but as yet has not received approval. Savory 
said the cars will be stored in the parking area as shown on the plan. 
Madsen noted that the cars must be screened according to the by-law. 

Madsen moved to approve the siting of the building for an auto repair 
garage on Lot Number 2 of Scot's Way as presented by a building permit 
application dated July 11, 1990for Scott Savory, with the added stipulation 
of by-law 6-6.5(c) - Storage: All storage shall be in an enclosed building or 
screened from abutter's view, and subject to the approval of the Board of 
Health. The motion was seconded by Ginn. Hall said he felt the abutters 
should be notified on the use and have an opportunity to respond to respond 
to additional issues so he could not vote for it at this time. The voting 
was as follows: Dunn, Ginn and Madsen in favor; Bragdon, Hall and Story 
opposed. The voting was tied and therefore the motion did not carry. 
Story said the reason he opposed is on environmental grounds and that he 
has consistently opposed anything like this in this area. He added that 
he was satisfied with the details of the plan, but that this has always 
been his general objection. 

Arthur Hatfield submitted as-built p lans for the subdivision known as 
Doyle Acres. 

Hall moved to accept the as-built plan submitted by Arthur Hatfield dated 
July 11, 1990 and that the covenant be released. The motion was seconded 
by Dunn, with the Board voting unanimously in favor. 

The Minutes of June 20, 1990 were read. Madsen moved to approve the Minutes 
of June 20, 1990, with the following amendments: 1) for Steven Avenue Realty 
Trust Madsen moved but did not submit, and 2) Bragdon removed himself from 
the voting on Donald Metcalfe's plan as he was an abutter. The motion was 
seconded by Dunn, with the Board voting unanimously in favor. 

Madsen moved to adjourn; seconded by Ginn, with the Board voting unanimously 
in favor. 

Meeting adjourned at 10:25 p.m. 
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Essex Planning Board 

June 20, 1990 

Present: Dana Story, Chairman; George Bragdon; Frances Dunn; Joseph 
Ginn; John Knowles; Rolf Hadsen. 

Note: Due to the absence of secretary Gillian Palumbo, the ~1inutes of 
the meeting were recorded by Board member George Bragdon. 

Meeting called to order at 7:50 p.m. 

John A. Hansfield, Jr., 6 LeBaron Road, requested roof to be raised and 
full shed dormers. Ginn recommended under By-law 6-4.2, Non-Conforming 
Lot, and approved. 

David G. Swett, 22 Conomo Drive, - 2-car garage with in-law apartment on 
4 3/4 acres with over 150' frontage, approval of septic system on June 2, 
19.85. No Board action was required. 

A change of use was requested by attorney Paul Shea for South Essex 
Village complex. The proposed use for the barn will be for storage of 
machinery and not for storage of antique cars. Attorney Shea presented 
facts on the lot history and clarified the parking conditions. No 
covenant in deeds for parking. No retail usage is requested. Dead 
storage only. No curb cut could be produced and Karen Gertsch of Hasl~ell 
Court noted that the state will not approve a curb cut. The electrical 
power has been increased in the past week. The only issue in front of 
the Board is the change of use (plan dated Hay 21, 1990). No motion is 
required. 

An ANR plan submitted by Steven Avenue Realty Trust. Boston Land Court 
will confirm the title. lfaterials submitted by the applicant is 
incomplete and we are unable to confirm Form A, Section 4 - 4.01 of the 
subdivision regulations, and not adequate copies of Form A have been 
provided. Submitted by Rolf Hadsen and approved. 

~Iass. Audobon presented a talk on wetland pollution and the destruction 
of the shell fish (clam) area. Per ortho photo maps. 

Arthur Hatfield has completed road off County Road. Robert Campb ell, 
Clerk of the Works, has affirmed that the road has been constructed. 
As~built plan is not available and a future visit is recommended on July 
11, 1990, at 9:00 p.m. 

Donald Metcalfe, represented by Attorney Michael McCarron, Danvers, 
presented a plan to create three new lots from three old lots owned by 
Richard Carter, Carlton Carter and Donald Metcalfe. The plan for 
re-.forming the three lots had been presented at the last Board meeting, 
but the applicant was asked to resubmit with clearer representations and 
square footage totals. Madsen moved and Hall seconded the mo~ion to 
approve the plan which was voted unanimously. 
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Essex Planning Board 

June 6, 1990 

Present Dana Story, Chairman; George Bragdon; Frances Dunn; Joseph 
Ginn; Mark Hall; John Knowles; Rolf Madsen. 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit application 
for David Doane, 73 Western Avenue, for the construction of a garage. 
It was found that the garage was 10' from the sideline setback. Madsen 
said the sideline setback should be 20' because the garage is attached 
to the principle building and therefore is not an accessory building. 

Hall moved to deny the building permit application of David Doane, 
73 Western Avenue, finding that it does not meet the side yard of 20' 
under By-law 6-6.2(a). The motion was seconded by Madsen, with the 
Board voting as follows: in favor - Dunn, Hall, Knowles, Madsen and 
Story in favor; Bragdon abstained from voting because his mother is an 
abutter to the property; Ginn abstained from voting because he is moving 
a septic system on the property. 

The Building Inspector presented a plan to the Board for the South Village 
Center which showed the barn being on a separate lot than the shops. 
Because of this plan Carter said he issued a building permit for the 
construction of the loading dock. Hall said the plan presented was a 
sketch and not an engineers plan because it did not have an engineer's 
stamp. and so could not be used to indicate a subdivision of land. He 
also said the original building permit for the barn was issued in 1985 
with the motion stating that it be used for the storage and sale of 
antique and classic cars only. Early Planning Board Minutes indicated 
that an approval not required plan was submitted but it could not be 
located. 

Russell Hodgkins, 44 Story Street had been asked by the Board to meet with 
them to discuss the removal of a portion of the stone wall on a scenic 
way, i.e. Story Street. Hodgkins said he had removed twelve rocks in 
order to get a bulldozer into his yard to remove trees on his property. 
Hodgkins said he would definitely put back the rocks when his work is 
complete. He reassured the Board that they had his word on it. 

South Village Center - The Board continued discussion on this after trying 
to locate the approval not required plan mentioned in Minutes from 1985. 
Hall said, "If this is a separate lot (containing the barn) then how can 
you approve the parking for a project on one lot that will utilize 
another lot for its parking." Story said the issuance of a building 
permit by the Building Inspector was done inadvertently because he felt 
with the plan he had sufficient information. Madsen read the Minutes 
from 1985 to the Board which indicated a Form A had been issued, and 
added that if the plan had not been filed at the Registry then it would 
not be valid. The Board then requested that a plan be submitted which 
has been stamped by an engineer. 
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Hall asked that an answer be given as to whether work will continue 
or stop until this issue is resolved. 

Attorney David Babson, representing Ronald Ober and Charles Richard, 
Trustees of Wheeler Street Riverside Realty Trust, and Attorney 
Ted Regnante, representing Bank of New England, who holds the 
mortgage for the property, met with the Board to discuss the final 
resolution for the Pine Ridge Subdivision. 
Babson said the issues to be resolved were i) that certain repairs 
and/or improvements be made to Pond Street, ii) that certain additions 
and improvements to the road in the subdivision for the purpose of 
providing an access area to the pond for fire apparatus, iii) that 
sprinkler system be installed in each dwelling unit. Babson submitted 
a covenant to the Board which, he said, states that the applicants 
cannot sell any lot in the subdivision or erect or place any building 
on any such lot until the ways and other improvements necessary to serve 
adequately that lot have been completely constructed and installed as 
specified in accordance with the covenants, conditions, agreements, 
terms and provisions. Engineer Clay Morin submitted the plans with 
the mylar for endorsement by the Board. Morin told the Board that 
the access to the pond had been signed off by Fire Chief Everett Burnham. 
He indicated they would go through a dry run with a fire truck. Ginn 
felt the access road to the Board should be marked off indicating that 
it is the access to the fire pond so that drivers of the fire truck will 
know where it is. 

Horin said the Fire Chief seemed concerned that a good base be established 
and the road have a little hook in it. The Department of Environmental 
Protection has also issued a superceding Order of Conditions on an 
appeal made by an abutter. They requested that the road,vay be 
widened at a certain point and a change in a culvert be made. Babson 
said the covenant will be filed at the Registry with the mylar. He 
noted that Rider 'A' in the covenant is for the sprinkler system, and 
conditions for the subdivision. ~ladsen indicated that a Clerk of the 
Horks must be obtained to oversee the work, paid for by the applicant. 
The Clerk of the Horks will then update the Planning Board on the 
project. Madsen then wondered when the appeal period would begin. 
Babson said he did not think there should be an appeal period because 
they were just clarifying the Board's statement, that it was definitely 
not a modification but a clarification. 

Hall moved to accept the covenant submitted by the applicant, Ronald 
S. Ober and Charles F. Richards, as Trustees of the Wheeler Street 
Riverside Realty Trust, and to endorse the plan for final filing. 
The motion was seconded by Madsen, "lith Bragdon, Dunn, Ginn, Hall, 
Madsen and Story voting in favor; Knowles voted present. The plan 
and the covenant were signed. 

Donald tletcalf submitted a Form A, approval not reauired subdivision 
plan to the Board for property on Hartin Street. The square footage 
of the nevi lots vlaS not shown on the plan and Madsen said this must 
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be shown be:i;ore the plan could be approved. Hetcalf was told that 
the waY' the plan was drawn he was making a non~conforming lot, and 

that it had to be indicated that one lot would be added to an existing 
lot to create the new lot. The plan was withdrawn by Hetcalf. 

John O'Brien met with the Board to discuss his proposal to purchase 
the barn at 131 John l-Jise Avenue, on the corner of John Wise Avenue and 
Island Road, and to renovate it to sell antiques. The lot size is 
31,447 square feet. Hall indicated that he would not, he felt, 
approve another antique shop. O'Brien then indicated he wanted to 
build a residence on the same lot. He was told that although the barn 
was conforming as an accessory building he could not have both and he 
would need to have a minimum of 60,000 square feet of land to have both 
a residence and a business-on the same lot. 

Peter Van Wyck, together with Robert Klopotoski, met informally with the 
Board regarding a preliminary plan for the subdivision of Low Land Farms. 
Klopotoski said he had questions for the Board ~ 1) Scale of plan; 2) the 
measurement of a dead end street without a cul-de-sac. The Board felt it 
would be where the end of the frontage was. 3) Did the Board want to see 
all .marshes and wetlands on the plan. Hadsen told him everything should 
be shown on the plan. 

Jeff Legendre of Jim's Rubbish Disposal met with the Board to discuss a 
proposal to purchase Lot #7 of Scot's Way subdivision and to construct a 
60' x 90' building for storage of his trucks and to perform light 
maintenance on them. He said there would be no rubbish on site at any 
time. He also indicated he would like to have a small office there. 
Hall - "I hear you don't store rubbish in your trucks, but most operations 
I have seen do not always make it to the dump by closing time." Legendre 
said he had six trucks, four packers and two roll-offs. All outside 
storage, he said, could be screened and all equipment will be fenced in. 
It will not be a transfer station. His primary customers were commercial 
restaurants. Bragdon asked about the cleaning of the trucks because 
the area is in a watershed area. Legendre said the trucks are presently 
cleaned on Route 1, Peabody. Legendre was questioned when his business 
would be operating in the morning. He said the trucks usually leave about 
5:00 a.m. Dunn said she would have a concern about the trucks leaving at 
that time because there are residences in the area. She was also concerned 
with the trucks leaking. Story asked that Legendre bring in a plan 
showing siting and parking. 

The Minutes of Hay 16, 1990 were read. Madsen moved to accept the Minutes 
of May 16, 1990; seconded by Hall, with Story, Bragdon, Dunn, Hall, Knowles 
and Hadsen voting in favor; Ginn voted present. 

Madsen moved to meet once a month in July and August, with the meetings 
being held on the second Hednesday of July and the first Wednesday of August. 
The motion was seconded by Hall, with the Board voting unanimously in favor. 
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Karen Gertsch asked the Board how the abutters would know if the 
Building Inspector issues a Cease and Desist Order. 
watching him.' The question was in reference to the 
that John Coughlin wanted to put on the barn at South 

Story said 'by 
loading dock 
Village Center. 

Madsen moved to adjourn the meeting; the motion was seconded by Hall, 
with the Board voting unanimously in favor. 

Meeting adjourned at 10:20 p.m. 

Respectfully submitted by 

Gillian B. Palumbo 
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Essex Planning Board 

May 16, 1990 

Present Rolf Madsen, Chairman; Frances Dunn; George Bragdon; Mark Hall; 
Joseph Ginn; Dana Story; John Knowles (not sworn in so could 
not vote on motions) 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter indicated to the Board that John 
Coughlin, owner of South Village Center, 65 Eastern Avenue, was going 
to construct a loading dock for heavy machinery to the rear of the 
red barn which is located behind the South Village Center. The 
Minutes of February 20, 1985, referenced the permission granted to 
Phillip Budrose, previous owner of the property, on the condition it 
only be used for the sale and storage of classic and antique automobiles. 
There is no plumbing in the barn. A discussion followed as to whether 
there was a change of storage use. Madsen said he felt that because 
this property is so controversial that a finding be made by the Board. 

Ginn moved that the construction of a loading dock be allowed for the 
red metal building at the rear of South Village Center, property of 
P.M.C. Realty, to be used for the loading and unloading of storage 
materials. The motion was seconded by Story. Hall said, "no matter 
what they want to store in there, even though the Board issued a permit 
for antique cars." The voting was as follows:- in favor - Dunn, Ginn, 
Story; opposed - Bragdon, Hall, Madsen. With the vote of three in 
favor and three opposed the motion did not carry. 

Essex Reach, Eastern Avenue - Because Engineer Clay Morin was not able 
to attend the meeting, Joseph Ginn told the Board the single catch basin 
which was proposed for the roadway on the original plan needed to be 
moved. No water was going to that area and therefore Morin had proposed 
moving the catch basin further down the road and to the opposite side of 
the road . The Board members had no problem with this change. 

Damon Boutchie, of the Department of Public Works Water Department, 
submitted to the Board an approval not required subdivision plan for 
a portion of land to be used to construct a new water tower. 

Hall moved to approve the approval not required plan dated March 26, 1990, 
submitted by the Town of Essex for land taken by eminent domain off 
Story Street. The motion was seconded by Bragdon, with the Board 
voting unanimously in favor. 

Ronald Ober, Wheeler Street Riverside Trust, Pine Ridge Subdivision, 
He said the Board had requested that an area be provided beside the fire 
pond so that the pumper from the Fire Department would have adequate 
access. He submitted plans showing this. He also presented a plan 
showing the intersection of the subdivision road and Pond Street. 
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Sheldon Pennoyer presented to the Board a plan for property off 
Forest Avenue.. He told the Board that he had applied to the Board 
of Appeals twice and withdrew twice. The Board of Appeals felt he 
should be working with the Planning Board on this. He said he 
would be getting a 44 foot easement by Josie Febiger to meet the 
subdivision standards of the Planning Board. Madsen said that with 
land that is landlocked he would have to come before the Board with 
a road that meets their standards of adequacy. Pennoyer said he 
would be willing to put some of the land into conservation if could 
have some leniency on the roadway. He was getting the 44' easement 
but would rather not put in the full subdivision road. Madsen said, 
"When we put the regulation on access adequacy into the subdivision 
regulations a few years ago, we became more lenient for situations 
such as this withour standards for 1-10 houses." The Board also 
discussed with Pennoyer the possibility of gaining access to his land 
from Southern Avenue. 

A letter was read to the Board which was received from C.T. Male who 
indicated that as the Board's representative for site plan reviews 
which projects they had in Essex which they thought to be in conflict 
of interest or not. 

Election of Chairman, Vice Chairman and Clerk - Dunn moved to elect 
Dana Story as chairman; seconded Bragdon, with five members voting in 
favor and one opposed. 

Dunn moved to elect Rolf Madsen as vice-chairman; seconded by Hall, with 
the Board voting unanimously in favor. 

Hall moved to elect George Bragdon as clerk; seconded by Dunn, with the 
Board voting unanimously in favor. 

Story gave an update of the Zoning Committee's activities. He said they 
are looking at the zoning by-laws and have come up with an idea for the 
watershed district. They have had four meetings so far. They were 
given samples of the Wenham by-law. Story indicated they will be 
coming in with a sample and, depending upon what comes from that, they 
will draw it up in its final draft and submit it for a public hearing. 
There will be an overlay area of what is considered by the Department 
of Environmental Protection as a recharge area. 

Ginn discussed with the Board the New England Telegraph pad to be 
constructed on Eastern Avenue. He said they were going to erect a 
fence to hide it but he felt shrubs would be more appropriate and less 
apt to block the view of the river. He wondered if there was anything 
in the by-laws to cover blocking views of the marsh by fences such as 
was suggested by the Telephone Company. 

Story wondered if the docking of the Evelina Goulart schooner on Town 
land would need a finding by the Board. 
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Dunn moved to adjourn; seconded by Story, with the Board voting 
unanimously in favor. 

Meeting adjourned at 10:00 p.m. 

Respectfully submitted by: 
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Essex Planning Board 

May 2, 1990 

Present : Rolf Hadsen, Chairman; George Brgadon; Frances Dunn; V7 estley 
Burnham; Joseph Ginn; Dana Story. 

Meeting called to order at 7:55 p.m. 

The Planning Board went into executive session with Tovm Counsel, John 
Tierney, Fore Chief Everett Burnham, and Fire Engineer Richard Carter to 
discuss the Pine Ridge subdivision Ofueeler Street Realty Trust) litigation 
against the Planning Board. 

Upon voting to leave executive session, the Board met with Ronald Ober 
and Charles Richards, applicants for the subdivision, and their attorney, 
David Babson. Tovm Counsel, John Tierney, told them, "If proper access 
is made to allow a 30,000 pound fire truck to ,lithin ten feet of the pond 
in all seasons, twelve months of the year, then there is no problem with 
fire protection. 
David Babson - "I would ask that the fire engineers sit do,m with us and 
give us an indication of ,,,hat is adequate." 
John Tierney - " I want to make sure you understand that you will receive 
no permits unless certification is given of potable water." 
Madsen said he would encourage Ober and Richards to meet with the neighbors 
to try to have Town water taken dOvlil there. He also wondered where the 
water was coming from for the sprinkler system. 
Daniel Swift, representative from Hetro Swift Sprinkler System"explained 
to the Board how the sprinkler system to be installed operated. He said 
the water would come from tanks in the basement and that this method has 
proven to be adequate. }ladsen asked how much the system cost. Swift 
told him between $5,000 to $7,000. 
Burnham - "He are obligated to know that this subdivision is covered for 
fire protection. It would seem to me that given the price of the 
sprinkler system and the cost of the wells for each lot that you will be 
spending more money that if you were to bring down a water line." 
Ober - "We are looking at what is marketable at the moment. With the 
flat real · estate market this has found to be a good selling point. He 
have no estimates on wells at the moment·. " 
Madsen - "Has any attempt been made to bring a water line up street with 
the neighbors?" 
Ober - "Yes, and I received zero response. I spoke to three individuals, 
left my number and said call me. I checked back a week later and they 
had not talked to one soul. " 
John Tierney- "If your client ,,,ants to proceed in that fashion, then he 
should come back with engineering plans showing the adequate access to the 
pond. ~ve can then wrap up this litigation and have the plan amended." 
Babson wondered if they would have to go through a formal filing for an 
amendment of the plan or bring in the plan with the bond. 
Mad'Eren - "Have \"e seen a plan for the intersection?" 
Ober - "The D.P.vl. has seen it and approved it." 
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Burnham - "But we haven't seen it." 
Madsen - "Are you offering to put sprinklers into the covenant?" 

Babson - "Yes." 
Madsen - "Prior to the start of the process, I urge you to look at the 
water line again. I live at the end of the street and I know there is 
a real water problem there. Talk to the D.P.H. Sometimes they are 
willing to help a developer. I know those lots will sell a lot quicker 

if there is tmoln water." 

Attorney Philip Cahalin representing Peter llugford of Hamilton met with 

the Board. Cahalin said, "I asked for this meeting because questions 
have been raised by Peter's neighbors as to the status of the property 
at Gregory Island. I would like to clear this matter up. A finding 
in the Planning Board Minutes of November 5, 1989, deemed it a camp, but 
there is nothing in the by-lavls to indicate ."hat a camp is. I would like 
to have a more clearer definition." 

Burnham moved that the Planning Board make a finding that property o~vned 
by Peter F. 11ugford, at 24 Lake Shore Drive, meets the minimum standards 
for a single family dwelling as defined in the Essex Town By-laws 6-3.10. 
This finding is based on the Minutes of December 5, 1984, where the Board 
recognised the building as a reconstruction of an existing camp Hhich had 
burned dmvn in 1973, and also based on the Town of Essex occupancy permit 
number 1-85 issued January 16, 1985 by the Building Inspector. The motion 
was seconded by Ginn. It Has noted that the kitchen 'vas put in the building 
when it was rebuilt in 1973. The Board voted unanimously in favor of the 
motion. 

Burnham moved to adjourn the meeting; seconded Dunn, with the Board voting 
unanimously in favor. 

Meeting adjourned at 9:00 p.m. 

Respectfully submitted by 

Gillian B. Palumbo 



Essex Planning Board 

April 18, 1990 

Present : Rolf Hadsen, Chairman; Vlestley Burnham; Joseph Ginn; George 
Bragdon, Hark Hall. 

Heeting called to order at 7:52 p.m. 

At the beginning of this meeting the Board felt they should go into 
executive session to discuss the litigation of the Pine Ridge subdivision 
against the Planning Board. After a motion was made to go out of 
exdcutive session the Planning Board continued 'vith their open meeting. 

Hark Hall, representing Howland Development Company, for the Essex Reach 
subdivision, Eastern Avenue, submitted a bond to the Board for completion 
of the roadway. The bond 'vas in the form of a passbook in the amount of 
$14,000. 

Burnham moved to accept the passbook in the amount of $14,000 cash, issued 
from Northern Bank and Trust, Account Number 0100017946, as a performance 
guarantee for the required upgrade for the subdivision of land kno,vn as 
Essex Reach, the improvement to be made as per plan dated September 29, 
1988, revised Harch 10, 1989. The motion was seconded by Bragdon, Vlith 
Bragdon, Burnham, and tfadsen voting in favor. Ginn and Hall voted present. 
It should be noted that Ginn and Hall removed themselves from the discussion 
because of a conflict of interest. 

A building permit application was submitted for Howland Development Company 
for a single family dwelling on Lot 2, Essex Reach subdivision, Eastern 
Avenue. Hall and Ginn removed themselves from the discussion on the 
application. Size of building, length 48', height 29', width 28', no. of 
stories - 2. Distance from street line 255 feet, right side line 56', 
left side line 49', rear line 125'. 

Burnham moved to approve a building permit for a single family dwelling 
located on Lot 2 of Essex Reach Road for the Howland Development Company, 
Wilmington, Hass., as shown on plan dated February 18, 1989, revised 
April 15, 1989, and April 12, 1990, finding it meets all required setbacks 
and access adequacy requirements. The motion was seconded by Bragdon, 
with Bragdon, Burnham, and 11adsen voting in favor; Ginn and Hall voted 
present. 

Burnham moved to go into executive session to discuss the litigation of 
the Pine Ridge subdivision; seconded by Ginn. The Board members ,,7ere 
polled and all approved the motion. 

After the Board had voted to leave executive session the Board met with 
Priscilla Ramsdell, Choate Street, who vlanted to discuss a proposal to 
attach an existing barn on her property to the principle dwelling by a 
55' covered walkway; the barn would then be converted to a dwelling. 
Burnham felt that a covered 55' walkway did not constitute a breezeway. 
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Ramsdell was told she could either go to the Board of Appeals or submit 
a new plan to the Board, 

Friedl Brosch, 143 Main Street, met with the Board to discuss the 
requirements so that he could sell the furniture he makes and restores 
from his home. The dwelling is presently a two-family and he would 
like to add a business to it. The lot size is 7,737 square feet. 
The Board told him to show that he had adequate parking for the two
family dwelling plus a home occupation. 

Allen Waller, Main Street, delivered a letter to the Board from the Board 
of Health which they had requested at their last meeting with Waller. 

Ginn moved to adjourn the meeting; seconded by Hall, with the Board voting 
unanimously in favor. 

Meeting adjourned at 9:20 p.m. 

Respectfully submitted by 

Gillian B. Palumbo 
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Essex Planning Board 

April 4 t 1990 

Present : Rolf Madsen t Chairman; Westley Burnham; George Bragdon; 
Frances Dunn; Joseph Ginn; Dana story. 

Meeting called to order at 7:47 p.m. 

Jack Schwartzt Story Streett Rockport, met with the Board to 
d iscuss the construction of a dwelling on Lot 2 , Essex Reach 
subdivision, Eastern Avenue. Upon review of the plan by t he 
Board they found t here was only 50 feet of frontage for that 
lot, because the extension to the road from the existing 
hammerhead had not been completed. Schwartz was told the 
road would have to be upgraded before the lot could be deemed 
to have sufficient frontage and therefore make the lot a 
buildable lot. It was the Board's opinion that under By-law 
6-6.2(a)2 - Lot frontage minimum 150 feet and Regulation 3.05 
of the Essex subdivision regulations - Access Adequacy - it 
has not not been met, and that the modification made on a 
vote by the Board on March 15, 1989, has not been met (the 
road to be 20 feet wide) and therefore at this time the road 
did not meet the frontage requirements. Schwartz requested 
that this finding by the Board be sent to him in a letter. 

The Minutes of March 7 , 1990 , were read. Dunn moved to accept 
the Minutes of March 7, 1990 ; seconded by story, with the 
Board voting as follows: Bragdon, Dunn, Ginn, Madsen and Story 
voting in favor; Burnham voted present because he did not 
attend that meeting. 

The Minutes of March 21 , 1990 were read. Ginn moved to 
accept t he Minutes of March 2~ , 1990, as read, with the Minutes 
from the executive session be forthcoming; seconded by Bragdon, 
with the Board voting unanimously in favor. 

Story reviewed with the Planning Board the committee meeting 
to consider zoning in the Town. 

Burnham moved that the Chairman request of the Open Space 
Committee a copy of the map they have developed of the open 
space at this time, annotated with any information they have 
compiled; seconded by Ginn, with the Board voting unanimously 
in favor. 

Dunn moved to adjourn the meeting; seconded by Bragdon, with the 
Board voting unanimously in favor. Meeting adjourned at 9:15 p.m. 
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Essex Planning Board 

Ma rch 21, 1990 

Present : Rolf Madsen, Chairman; George Bragdon; Westley Burnham; 
Joseph Ginn; Frances Dunn; Dana Story. 

Meeting called to order at 7:50 p.m. 

The Building Inspector submitted a building permit application 
for Friedl Brosch, 145 Main Street, f or construc t lon of an 11 I x 
26' 2-story add ition. Distance f rom street line 12', right side 
line 6', left side line 22', rear line 40'. Area of land 
7,737 square feet. 

story moved that Mr. and Mrs. Friedl Brosch, 143 Main street, 
be given a building permit to construct an 11' x 26' 2-story 
addition at 143 Main street, finding it not to be substantially 
more detrimental to the neighborhood than the existing non
conforming use. The motion was seconded by Dunn, with Bragdon, 
Dunn, Ginn,Madsen, and Story voting in favor. Burnham was not 
present at this time. 

Donna Gauthier, Coral Hill, met with the Board to discuss a 
proposa l t o construc t a small stUdio apartment above her garage. 
Gauthier said she did not have, at this time, approval from the 
Board of Health. Madsen said he felt that the density at the 
lake was such that to increase it would be more detrimental. 
He felt more density should be avoided until the problems of 
the lake are corrected. story said he felt the same way, and 
that he has consistently voted against anything in the watershed 
area. Gauthier was told she should seek approval from the 
Board of Health if she wanted to pursue this, and then return 
to the Board. 

Georg e Stavros, John Wise Avenue, met with the Board to discuss 
a proposa l to remodel an existing apartment in a dwelling near 
the golf course on John Wise Avenue. The area of land is 
82,000 square feet. It was the consensus of the Board that 
the apartment was grandfathered and could find no reason why 
a building permit should not be issued. 

The Minutes of February 21, 1990 were read. DUnn moved to accept 
the Minutes of Fe bruary 2 1, 1990 . The mot jon was seconded by 
Burnham, with the Board voting as follows:" Burnham, Bragdon, Dunn, 
Madsen and Story in favor; Ginn voted present as he did not 
attend the February 21 meeting. 

story moved to go into executive session to discuss the Pine 
Ridge lawsuit; seconded by Ginn, with the Board members being 
polled and voting unanimously in favor. 

story moved to go out of executive session; seconded by Dunn, 
with the Board voting unanimously in favor. 



2 Ma rch 21, 1990 

Alan Waller met with the Board to discuss a proposal for 
cons t ruct ion of an apartment on the second floor of his 
a ntiques shop at 140 Ma in Street. He told the Board, liThe 
last time I was a t the pl anning Board meeting you sent me 
to the Board of Health for their approval and certification. 
David Hidden met with the Board of Health and told them the 
system was adequate. The, in turn, want to view the tank itself 
because of the amount of construction work next door at John 
Coughlin's building. This means digging up the parking lot. 
If I were to go through this I would like to ask the Board if 
they would grant permission for the apartment pending approval 
of the Board of Health." The lot is non-conforming. 

Burnham moved that the Board make a finding that the proposed 
use of the second floor of property owned by Alan Waller at 
140 Main Street being used as an apartment will be substantially 
less detrimental to the neighborhood than the existing use, 
final approval for his building permit to occur when Board of 
Health approval is received and a final building permit 
application is presented to the Planning Board. The motion 
was seconded by Ginn, with Bragdon, Dunn, Burnham and Ginn 
voting in favor; Madsen and Story opposed. 

Ginn said he felt Board of Health approval was very important 
on mixed uses, and if there are any expansions to the building 
the Board of Health should be notified. 

Story moved to adjourn the meeting; seconded Dunn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:00 p.m. 

Respectfully submitted 

Gillian B. Palumbo 



Essex Planning Board tila rch 7, 1990 

AGE N D A 

8:00 p.m. Decision on engineering company 
for site plan review 
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Essex Planning Board 

March 7, 1990 

Present : Rolf Madsen, Chairman; George Bragdon; Frances Dunn; 
Joseph Ginn; Mark Hall; Dana Story. 

Meeting called to order at 7:45 p.m. 

The Board discussed the proposals of C.T. Male and BSC Group, 
engineering companies who would like to be the Planning Board's 
consultant on site plan reviews. 

Ginn moved to accept C.T. Male as site plan review engineers 
for the Planning Board based on the fact that, although both 
companies are equally qualified and capable, C.T. Male is a 
local company doing the same work for the Town of Rowley and 
in the past has done all the percolation tests for the Essex 
Board of Health, with the understanding that if C.T. Male 
is retained for us on any projects, they will not work for any 
other parties for that particular project. The motion was 
seconded by Story, with Bragdon, Dunn, Ginn, Hall and Story 
voting in favor; Madsen voted present. 

Hall moved to adjourn the meeting; seconded by Dunn, with the 
Board voting unanimously in favor. 

Meeting adjhurned at 8:40 p.m. 

Respectfully submitted 
Gillian B. Palumbo 



~~--------~--------------------------------------------------------------------------~~ 

.Essex Planning Board February 21, 1990 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

Business: 

Budget 

. . . 

. . . 

AGE N D A 

BSC Group - discussion with Board 
on re ciew of subdivision plans 

Thayne Symmes 

Alan Waller, Main street -
apartment - change of use 

Torn and Debbie Griffith, County 
Road - single family/apartment 
change of use. 

Planning Board report 

Old Funeral Horne - Can it continue its present use -
can it be used for retail - can it be changed to 
a 2/3 family horne - Lot size 30,000 square feet 
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Essex Planning Board 

February 21, 1990 

Present: Rolf Madsen, Chairman; Westley Burnham; George 
Bragdon; Frances Dunn; Dana Story. 

Meeting called to order at 7:45 p.m. 

Clay Morin met with the Board to present an amendment to a 
Letter of Credit No. 01401 from Boston Trade Bank for CDMR 
Realty Trust. The amount will be reduced from $86,00u-to 
:u>43 , 200 . 

Story moved that a letter of credit No. 01401 from the Boston 
Trade Bank in favor of Richard Penta, Trustee for CDMR Real W 
Trust, be reduced from $86,000.00 to $43,200.00, all other 
terms and conditions to remain unchanged. The motion was 
seconded by Burnham, with the Board voting unanimously in 
fa vor. 

Information was sought from the Board on the status of what 
used to be the funeral home on Martin Street. Questions asked -

Can the existing use continue? - Yes; Could it be retail? - Yes; 
Could it be change to a two-family? - It would require a finding 
by the Board; Could it be changed to a three-family - No. 

Richard Cook and Douglas Miller, representatives of the BSC 
Group , Bedford, Ma., met with the Board to present their 
Company as consultants to the Planning Board for subdivision 
si ite plan reviews. Madsen expla ined that the Planning Board 
had sent a number of letters to various companies asking 
whether they would be interested in helping lay boards review 
subdivision plans. The Board needed someone to be put on 
retainer to review the plans which would be paid for by the 
applicant. Cook explained that the BSC Group had been in 
existence for twenty-five years, with offices in Boston, Norwell, 
Worcester, and Bedford. They were familiar with the area of 
municipalities because he had been on the Planning Board for 
eleven years on the South Shore. His work has involved 
subdivision plans and site work. Cook said he has a civil 
engineering background with a planning background also. He 
deals mostly with environmental planning and is into the 
conceptual area of planning. Madsen asked if the BSC Group 
was currently doing this far other Planning Boards. Co~k said 
their Norwell office was reviewing plans for the Towns of Hanson 
and Norwell. The Board was given a brochure outlining the 
work the BSC Group was involved in. Madsen asked what type 
of fees are involved for a typical Essex subdivision. Cook 
said a six-lot subdivision with no significant drainage issues 
in a reasonable location with no problems of access would cost 
$700 - $900. Cook and Miller were told the Planning Board 
would make their decision at another meeting. 
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Tha yne St mmes met with the Board to discuss a proposal to 
construc a new horne on property off Centennial Grove. There 
is already an existing house on the property. Symmes was told 
if he retains ownership of the whole lot then there would be 
no problem having another house on the lot. 

Burnham moved to approve the building permit application for 
Thayne F. Symmes, Lake Road, for the construction of a single 
family residence as a second principal residence on land off 
Centennial Grove Road as shown on plan dated July 22, 1989, 
finding under Essex By-law 6-4.2 the proposed change will not 
be more detrimental and the lot area is sufficient to cover 
the requirements under Essex By-law 6-5.5 - Erection of more 
than one principal dwelling on a lot, the Building Inspector 
to issue the permit upon receipt of letters from abutters 
voicing no objections. The motion was seconded by story, 
with Burnham, Dunn, Madsen and story voting in favor; Bragdon 
opposed. 

Alan Waller, 140 Main Street, submitted a building permit 
appl ica t ion f or the construction of an apartment within his 
antiques shop. The Board then discussed mixed uses, i.e. an 
apartment and an antiques business. The Board felt they could 
not act on this at this time because a letter had not been 
received from the Board of Health stating their approval of 
the project. The documentation with the building permit 
application was also incomplete. 

Deborah Griffith met with the Board for a change of use from 
a singl e f amil y to a two-family dwelling at 43 County Road. 
She showed the Board a plan indicating the parking area. 

Story moved a building permit be issued to Torn and Deborah 
Griffith, 43 County Road, to create a two-family residence. 
The motion was seconded by Dunn, with Bragdon, Dunn and Story 
voting in favor; Madsen opposed; Burnham voted present. 

After discussion, the following is the Budget for Fiscal Year 
1990 - 1991: $200 - telephone; $300 - Advertising and suppl ies; 
$1700 - clerical; making a total budget of $2200.00. 

Burnham moved to adjourn the meeting; seconded by Dunn, with the 
Board voting unanimously in favor. Meeting adjourned at 10:40 p.m. 
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Essex Planning Board February 7, 1990 

AGENDA 

8:00 p.m. · . . 

8:15 p.m. 

8:30 p.m. 

8:45 p.m. · . . 

9:00 p.m. 

9: 15 p. m. • • • 

9:30 p.m. · .. 

C.T. Male - discussion on site plan 
review for the Planning Board 

Allen Waller, 140 Main street - to 
create an apartment 

Claude Presutti - property on Spring 
Street 

Tim Hollander, Craigston Cheese Company 
to locate on Lot 6, Scot's Way 
subdi vis ion 

Thomas Corkery - Brook Pasture sub
division Road, Off Martin Street 

Deborah Griffith, 43 County Road -
change of use 

David Pitman, Southern Avenue - informal 
discussion of one lot subdivision 



Essex Planning Board 

February 7, 1990 

Present : Westley Burnham, Chairman; George Bragdon; Frances Dunn; 
Joseph Ginn; Mark Hall; Rolf Madsen; Dana story. 

Note: Administrative Clerk arrived at meeting at 8:30 p.m. No Minutes 
have been given to her for the earlier part of the meeting. 
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Claude and Dean Presutti met with the Board to discuss a proposal 
f or the cons t ruction of a single family dwelling on property at 
21 Spring street. The lot is non-conforming. At present there 
is a two f amil y dwelling on the property and a barn. Presutti 
proposed to tear down the barn and replace it with a single 
family structure. He said if it was necessary he would be 
willing to turn the two-family house into a single family in 
order to put the new prooosed dwelling on the property. Burnham 
told him that under By-law 6-5.5 - Erection of more than one 
principal dwelling on a lot - he would have to meet the 
requirement of 30,000 square feet per dwelling. Presutti asked 
if he wanted to have two separate houses on the property if he 
would have to go to the Board of Appeals. Burnham said he 
couldn't see any other way. Presutti then submitted a building 
permit application for a single family dwelling at 21 Spring 
Street. Distance from street line 250', right side line 43', 
left side line 30', rear line 40'. Size of the building, length 
36', height 20', width 24'. No. of stories - 2. Area of land 
28,191 square feet. 

Hall moved to deny the building permit application for Claude 
Presutti, 21 Spring Street, as it does not meet lot area 
requirements under Essex By-law 6-5.5, and that an approved 
septic system plan from the Board of Health was lacking with the 
submittal. The motion was seconded by Madsen, with the Board 
voting unanimously in favor of the denial. 

Tim Hollander of the Crai&ston Cheese Company met with the Board 
to discuss the purchase OI one of t he l ots in the Scot's Wa y 
subdivillion, off Western Avenue, as a new site for fi lS cheese 
company. Hollander would like to have a building about 
7,000 square feet in size and to employ about nine people. 
The lot size is approximately 65,000 square feet. Hollander 
was told that under the by-laws this could not be done. 

Burnham said for future business he would like to discuss the 
size of buildings on industrial class A vacant lots. 

Thomas Corkery , Martin Street, gave the Board a letter from 
Cl ay Morin, Cl erk of t he Works for the subdivision raod, 
regarding the status of the road. Morin's conclusion was that 
the road had been completed according to the plans with the 
changes noted in his final report dated October 16, 1989. 

Madsen moved to accept the road based on Morin Engineering, 
Inc. 's final report that the road has been built to the specific
ations accepted and approved through the subdivision process and 
the Board namely releases any need for a performance guarantee 
as of this date. The motion was seconded by Dunn, with the 
Board voting unanimously in favor. 



Thomas corker ~ 

t he remo va l 0 

site on Lot 3, 
Street. 

3 February 7, 1990 

submitted a building permit a pplication for 
the barn from the eXisting site to a proposed 
of Brook Pasture subdivision, off Martin 

Ginn moved that the building inspector issue a building 
permit for Thomas Corkery, Jr. to move the barn to Lot 3 of 
Brook Pasture subdivision for the purpose of a two-bedroom 
apartment in the cellar and the rest of the barn to remain 
in its present use. The motion was seconded by Hall. 
Hall asked Corkery what the present use of the barn is. 
Corkery said it was £or storage mainly, and he also uses it 
as a workshop. The Board then voted unanimously in favor of 
the motion. 

Tom and Deborah Griffith met with the Board to request a 
change of use of t helr house on County Road, from a single 
family to a two family. They were t o la t o check with the 
Board of Health for their approval, and then to return to 
the Board with a plot plan showing parking. 

David Pitman, Southern Avenue, met with the Board to discuss 
t he d ivision of a 20-acre parcel of land he owns on Southern 
Avenue. He wanted to know how many lots he could have. 
The parcel did not have sufficient frontage, so Pitman was 
told he would have to build a subdivision road to obtain the 
necessary frontage. 

The Minutes. of Januarf 3, 1990, were read. Madsen moved to 
approve the Minutes o ~ January 3; seconded by Dunn, with the 
Board voting unanimously in favor. 

Madsen moved to accept the Minutes of January 17, 1990; 
seconded Bragdon, with the Board voting unanimous l y in favor. 

Madsen moved to ad j ourn the meeting; seconded Bragdon, with 
the Board voting unanimously in fa vor. Meeting adjourned 
at 10:30 p.m. 



Essex Planning Board January 17 , 1990 

AGE N D A 

7:45 p.m. 

8:00 p.m. 

8:30 p.m. 

9:00 p.m. 

. . . 

David and Joan Folsom 

Stephen Payne - change of use of 
American Veterans building to a 
single family 

Zoning discussion 

Nancy Dudley - South Essex Center, 
Eastern Avenue 
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Essex Planning Board 

Jan ua r y 1 7, 1 990 

Present : Rolf Madsen, Chairman; George Bragdon; Westley Burnham; 
Frances Dunn. 

Meeting called to order at 8:00 p.m. 

The following building permit applications were submitted to 
the Board by the Building Inspector: 

Building permit a pplication for Trescott L. and Donna J. DeWitt, 
Lak eview Road, f or a 16 ' x 10' kitchen addit i on in place of 
the existing open deck with office loft on the second floor; 
enclose second floor deck; replace foundation with poured 
concrete; finish off attic to consist of one bedroom and one 
bath. Area of land 8,125 square feet. 

Bragdon moved to approve the building permit application of 
Trescott L. and Donna J. DeWitt, Lakeview Road, finding that 
the proposed addition is no more detrimental to the neighborhood 
than the existing non-conforming use under Essex By-law 6-4.2. 
The motion was seconded by Dunn, with the Board voting unanimously 
in favor. 

Building permit a pplication for Stephen Walker, 145 Bridge 
Street, Ostervill e, Ma. f or construction of a two story single 
family residence on Lot 16, Island Road. Area of land 75,745 
square feet. Distance f rom street line 160', right side line 
25', left side line 60', rear line 100'. Size of building, 
length 99'6", height 28', width 46'. No. of stories - 2. 

Burnham moved to approve the siting of a single family dwelling 
on Lot 16, Island Road, for Stephen Walker, 145 Bridge Street, 
Osterville, Ma., on the condition that the house be moved so 
that it will not encroach on the buffer zone and said movement 
conforms to all setbacks required by the Town of Essex by-laws. 
The motion was seconded by Dunn, with the Board voting unanimously 
in favor. 

David Folsom, Eastern Avenue, met with the Board to discuss the 
decision ma de by th e Board to his building permit application. 
Folsom said he spoke to Richard Cairns, chairman of the Board 
of Appeals, who felt that the Appeals Board need a finding by 
the Planning Board before a hearing could be held. Folsom said 
he felt,upon looking around his neighborhood, that his proposed 
addition was not more detrimental to the neighborhood under 
By-law 6-4.2. 

Burnham moved to approve the proposed addition consisting of 
the removal of an existing garage, and the construction of a 
20' x 42' 2-bedroom apartment and subsequent change of use of 
a single family to a two family dwelling for David L. Folsom, 



2 January 17, 1990 

Eastern Avenue, finding under Essex By-law 6-4.2 that the 
proposed addition is not more detrimental to the neighborhood 
than the existing non-conforming use. The motion was seconded 
by Dunn, with Bragdon, Dunn and Burnham voting in favor; 
Madsen opposed. 

stephen Pay ne met with the Board to discuss a chan ~ e of use 
f or the American Veterans building on School Stree. Payne 
wants to change t h e use to a single fami l y residence with an 
apartment. The lot is non-conforming. Payne said there 
will not be any change in the footprint at present, but later 
he may want to add a garage. I'1adsen asked if there wo uld be a 
shop, to which Payne replied no. It was the consensus of the 
Board that as presented the change of use would be less 
detrimental and would have less of an impact to the neighborhood 
as a two family than its existing use. 

Nancy DUdle
h
, Eastern Avenue met with the Board to discuss 

with them t e South Villa ge Center, Eastern Avenue. She 
said at the Conserva t lon Commission meeting John Coughlin 
indicated that the reason he extended the parking lot was because 
of the Planning Board and the use of the third floor of the 
building. She wanted to know if a public hearing had been 
held and whether abutters were notified of this. Madsen told 
her there wai no public hearing held because it came to the 
Planning Board under a building permit application. Madsen 
said it was up to John Coughlin to get Conservation Commission 
approval before commencing work. Coughlin had to show the 
Planning Board that parking spaces were available in order to use 
the third floor. Michael Cataldo said that one of the concerns 
they have had is that there seems to be another road being 
created. He feels as the paving area increases and Coughlin 
tries to get another access on to a state road, a M.E.P.A. 
process should be triggered. Cataldo added that he can see 
a weakness in the Town by-laws, in that we do not require an 
environmental impact report to be made by an applicant. Nancy 
Dudley said she was at a hearing where two floors were approved 
and not three. She also said she was not at this meeting to 
ask anything specific of the Board, except to let them know her 
concerns. 

Zoning - Thomas Ellsworth, Lorraine Hardy and Maria Bennotti 
met with the Board to discuss forming a zoning committee. The 
Board was told that David Lane has also requested to be on the 
committee, if one is created. Cataldo said he would like to 
ask that the Open Space be brought in to let the Board know 
what they, also, have been discussing. Ellsworth said, "I 
feel very strongly that it would be very complicated and 
controversial to attempt to do an overall zoning of the Town. 
I would ask that the group initially create the agricultural 
district. If the Town votes it in then they take the residential 
or downtown area zoning and do it for Phase II. It is a 
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tremendous amount of work and would be too much to absorb 
in 0 ne dose." Hardy sa id she felt befo re a committee is 
formed that they look at the Open Space reports, which will 
take in the whole Town. Ellsworth said that instead of taking 
just the north end that they expanded it for open space for the 
whole Town. Cataldo then showed the Board a map created by the 
Open Space Committee. Hardy said she is definitely against 
spot zoning and her feeling is that the whole Town should be 
zoned. 

Burnham moved to create a committee as an advisory source for 
potential zoning in the Town of Essex. The motion was seconded 
by Bragdon, with the Board voting unanimously in favor. 

A Form A application, subdivision approval not required, was submitted 
for Augustus Means, Jr. for new lots created as shown on plan of land, 
Belcher Street, dated January 8, 1990. 

Burnham moved to approve the Form A subdivision plan for Augustus G. Means, 
Jr. plan of land , Belcher Street, dated January 8, 1990. The motion 
was seconded by Dunn, with the Board voting unanimously in favor. 

Burnham moved to adjourn the meeting; seconded by Dunn, with the Board 
voting unanimously in favor. 

Meeting adjourned at 10:00 p.m. 



Essex Planning Board January 3, 1989 

A G END A 

8:00 p.m. · . . . C.D.M.R. Associa tes - Low Hill 
Reduction of bond 

8: 15 p.m. · . . . Augustus Means, 
(Cancelled) 

Jr. 

8 :30 p.m. Eli Young, vlalnut Park 

9:00 p.m. · . . . Torn Ellsworth - zoning 

Business: 

Engineers for plan reviews 
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Essex Planning Board 

January 3, 1990 

Present Rolf Madsen, Chairman; George Bragdon; Frances Dunn; 
Dana story; Joseph Ginn. 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted the following 
building permit applications to the Board: 

Applicant Gordon Wright for a building permit for Frieda 
Arkin , 1 Winthro p street, for a proposed a ddition, 14' x 15', to be 
used as a d ining area. 

story moved the Building Inspector be authorised to issue a 
building permit to Gordon Wright to be used to construct an 
addition for a 14' x 15' dining area at the home of Mrs. Frieda 
Arkin, 1 Winthrop Street, finding under the provision of Essex 
By-law 6-4.2 that it is no more detrimental than the existing 
non-conforming use to the neighborhood. The motion was seconded 
by Dunn, with the Board voting unanimously in favor. 

A building permit a Phlication for Cathy Ann Beattie, 166 Main 
street, t o re bui ld t e s t a i rcase on the le f t side of the house, 
to lnclude stairs and platform at the top of the stairs and the 
door on the second floor. 

Bragdon moved to approve the building permit application of 
Cathy Ann Beattie, 166 Main street, to rebuild the staircase 
on the left side of the house under the provision of Essex 
By-law 6-4.2, finding it to be no more detrimental than the 
existing non-conforming use to the neighborhood. The motion 
was seconded by Story, with the Board voting unanimously in 
fa vor. 

A building Kermit a ~p lication for David Folsom, Eastern Avenue, 
to remove t e exis t lng garage attached to the resid ence, and 
construct an attached addition 20' x 42', a two-bedroom 
apartment, with a change of use from a single family to a duplex. 
Size of building, length 42', height 30', width 20'. No. of 
stories - 2. Distance from street line 50', right side line 23', 
left side line 50', rear line 50'. Ginn said he felt this 
building permit application should go to the Board of Appeals 
because there was quite a substantial change. He felt the 
Planning Board would setting a precedent for similar construction 
in Town on non-conforming lots. 

Ginn moved to refer the building permit application of David 
Folsom, Eastern Avenue, to the Board of Appeals because of the 
change of use from a single family to a duplex. The motion 
was seconded by Dunn. Madsen said he felt the Board could not 
make things more non-conforming. That would be the responsibility 
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of the Board of Appeals. Story said he felt the motion 
should include the denial of the application for whatever 
reason. The voting on the motion was as follows: In favor -
Bragdon, Dunn and Ginn; opposed - Madsen and Story. 

Eli Young met with the Board to discuss his property at 3 
Wa l nut Park. Young said his property consists of a house and 
t hree l ots, 9, 10, and 11. He has owned the property since 
1978. He asked if Lot 12, belonging to Bruce Dean, could be 
combined with Lot 11 to make one lot. The Board told him that 
the two lots together would not meet the requirements of a 
buildable lot. They also told him that lots 9, 10, and 11 have 
now merged under State laws to become one lot. 

The Minutes of the meeting of November 15 , 1989, were read 
Story moved to accept the Minutes of November 15 , 1989. T4e 
motion was seconded by Dunn, with the Board voting unanimously 
in favor. 

Thomas Ellsworth met with the Board to discuss zoning for the 
Town. He said he had talked with the Open Space Committee and 
found they wanted to zone non-commercial heavily wooded areas 
and to also include the area around Chebacco Lake. Ellsworth 
then showed the Board a plan of the Town with the area outside 
of the yellow lines marked on the plan deemed agricultural. 
Southern Avenue was included, Essex Conservation Commission, 
Farnham's area on Eastern Avenue, the Essex River including 
marshes was open space. Ellsworth said it was more extensive 
than what he had planned. His intention was to take certain 
parcels of land which were obviously open space and prevent 
them from becoming commercial. Lorraine Hardy said she felt 
the whole Town should be done and not just parts of it. 
Ellsworth said he felt the time to do it is now and not when 
some of the open spaces start to be developed. Madsen asked 
if they felt it would be better to carve out agricultural and 
residential areas and leave the rest of the Town as Phase II, 
or should the whole Town be done. Hardy stated again she felt 
the whole Town should be done. Story also felt the whole Town 
should be done and not a piece at a time. Ellsworth asked if 
a committee should be created to take this a step further. 
The Planning Board favored going ahead and forming a committee 
and suggested that Lorraine Hardy work with Ellsworth on this, 
to which she agreed. Further discussion will be held at the 
next Planning Board meeting on January 17. 

Decision on Gatewa Definitive Subdivisio~ Plan - Engineer Clay 
Morln represen ed Ga t eway ealty Trust. He was asked if the 
Order of Condit ions issued by the Conservation Commission still 
stood. He told the Board the Order of Conditions still stand 
and was not appealed by them to the Department of Environmental 
Protection. Story said his objection to the plan was not based 
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on the subdivision control laws but on environmental grounds. 
He said, "I oppose it as I have all other projects, because it 
is in the watershed area of Chebacco Lake. I think it is in 
the best interests of the Town that nothing go there." 
Bragdon said that Coughlin had been asked to produce alternative 
plans at the public hearing for the use of the property but that 
they had not heard from him. 

Dunn moved to deny the definitive subdivision plan of Gateway 
Realty Trust, 239, Western Avenue, Essex, for the following 
reasons: 

1. Rules and Regulations relative to Subdivision Control 
6.05, Paragraph 2, Conservation Commission Review. The 
Conservation Commiss ion sta ted tha t "the wetlands on this site 
are potentially some of the most sensitive and significant in 
the Town of Essex. They are located within the recharge area 
to the Essex Town wells and immediately adjacent to Chebacco 
Lake. The project proposes more than 8,000 sQuare feet of 
filling within the Essex Wetlands District as defined by the 
Essex Zoning By-laws, and a total of 12,680 sQuare feet of 
bordering vegetative wetlands as defined by the Wetlands 
Protection Act. The proponent has requested a Limited Project 
status under the Wetlands Protection Act. Under the Essex 
Wetlands By-law (Section 6-10) no filling shall be allowed 
within the wetlands district. There is no Limited Project 
Status under this by-law. This project may not qualify as a 
Limited Project under the Wetlands Protection Act since there 
may be alternatives with less wetlands impact for accessing and 
developing the land. The project proponent has been unwilling 
to commit what type of land use is proposed for the project. 
Given the extent of the building envelope proposed, associated 
parking areas, and the significant regrading of the site to 
accommodate the project, water Quality and wildlife impacts 
cannot be avoided. The proposed project has not adeQuately 
overcome the presumptions of significance." The reasons 
given by the Commission would either reQuire bridging or 
significant modifications in road layout, which would reQuire 
the submission of a new definitive plan. 

2. 6.06(1) Paragraph B. In the opinion of the Board the 
proposed development would have an adverse effect on the 
environment, i.e. the watershed district of Chebacco Lake. 

3. The proje ct itself does not comply with tb:~ Town of 
Essex Wetlands Act, By-law 6-10. 

The motion was seconded by Story, with the voting as 
follows: Story - in favor; Dunn - in favor; Ginn - in favor 
of denying the project as presented; Bragdon - in favor; 
Madsen - in favor; the Board, therefore, voted unanimously 
in favor of the motion to deny the project of Gateway Realty 
Trust. 
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C.D.M.R. - Lowe Hill, off Story Street - Engineer Clay Morin 
met with t he Board to submit a cost estimate of the remaining 
work to be conducted at the Lowe Hill subdivision on Story 
Street. Morin said they have the finish paving to put down 
and have to start a wetlands replication area. He requested 
that a reduction of the bond for the road be made from $89,000 
the present figure. The Board felt the figure for the remainder 
of the work should be set at $43,200. Morin said he will 
bring in a letter for $43,200 at the next meeting. 

En ineers for review of subdivision lans - Ginn had been asked 
o reVlew l era ure mal ed t o e oar from various companies 

willing to perform subdivision plan reviews. Ginn said his 
first choice would be C.T. Male and his second choice was B.S.C. 
C.T. Male, he felt, had the advantage of doing work for the 
Town (perc Tests) and were located in Ipswich, where the growth 
of that Town is similar to that of Essex. Representatives 
from both companies will be asked to meet with the Board. 

Ginn moved to adjourn the meeting; seconded Dunn, with the 
Board voting unanimously in favor. 

Meeting adjourned 10:45 p.m. 

Gillian B. Palumbo 



Essex Planning Board 

December 18, 1991 

Appointments: 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

Business: 

Peter Van Wyck, represented by 
Attorney Charles Clark, Low Land 
Farms subdivision plan 

Ronald Ober, Pine Ridge subdivision 

Attorney John Guerin for: 
i) Stephen Gersh, Conomo Point Road 

ii) Ruth Simonds, John Wise Avenue 

Review correspondence 

Meeting dates for month of January 

Sign payroll voucher 

Sign bills payable voucher 



Essex Planning Board 

8:00 p.m. 

9:00 p.m. 

9: 15 p.m. 

Business: 

December 4, 1991 

AGENDA 

Paul Connelly, C.T. Hale - report for 
Pine Ridge subdivision 

Review of Spring Peeper subdivision plan 
(preliminary) 

Tom Goetner for Tom Shea's Restaurant -
additional seating 

Review correspondence 



Essex Planning Board 

8:00 p.m. 

8:30 p.m. 

Business: 

November 20, 1991 

AGE N D A 

Review of preliminary subdivision plan, 
Spring Peeper Way, off Pond Street, 
applicant Susan Cain 

Clay Morin - submittal of definitive 
plan, Soginese Creek 

Stephen Walker, Island Road - submittal 
of Form A 

Review correspondence 

Review report from C.T. Male for Pine Ridge subdivision 



Essex Planning Board 

November 20, 1991 

Present : Frances Dunn, Chairman; George Bragdon; Joseph 
Ginn; Mark Hall; Rolf Madsen; Dana story. 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for William Ty ler. off Addison street , for the 
construction of a new dwelling, creating a second principal 
structure on a single lot. The lot size is 16 1/2 acres. 

Madsen moved that the Board approve the siting of the 
dwelling for William Tyler, off Addison street, finding that 
it meets all zoning requirements and by-law 6-5.5, Erection 
of more than one principal structure on a lot. The motion 
was seconded by story, with Bragdon, story Ginn and Madsen 
voting in favor; Dunn and Hall voted present. 

A buildinq permit a pp lication was submitted for John Cushing, 
Martin street, for the construction of an addition to the 
barn. No plumbing will be installed. Cushing said he 
wants to move his home occupation, presently being conducted 
in his home, into the barn.The lot size is 19,000 square 
feet. Cushing did not have letters from abutters regarding 
the addition to submit to the Board, therefore the Board 
would not act on the application until they were received. 

The Board discussed the reconstruction of the deck at Max 
Callahan's restaurant , Main street, damamged by a storm. 

Mary Ann Burns , ~ School Street , submitted a building permit 
a pp lication to add a second story to the existing dwelling, 
consisting of three bedrooms. Hall felt an as-built plan 
should be submitted so that distance from the lot lines could 
be determined. The lot size is 21,770 square feet. The 
Board of Health had not given their approval of the septic 
system at this time, until the leaching system had been 
checked. Burns was told to come back to the Board's next 
meeting with a plan showing setbacks. Charles Burnham, an 
abutter, said he basically had no objection to the addition, 
providing it stuck to the plan. Madsen, noting the letter 
which the abutters had signed, suggested that the plan 
submitted to the Board be referenced, rather than carte 
blanche approval. 

page one -



A Form AL Application for Endorsement of ~ Plan believed not 
to Require Approval, was submitted for Ste phen ~ ~ Romaine 
Walker . Island Road, to convey a parcel of land to Edwin and 
Laura Howard. Lot 2 consists of 83,795 square feet, and 
belongs to Stephen and Romaine Walker; Lot 2A, consisting of 
1,125 square feet, will be conveyed to the Howards to become 
part of lots 13, 14, and 20. Lot 2A is not to be a separate 
building lot. 

Hall moved to approve the Form A plan of Stephen S. and 
Romaine L. Walker, plan of land on Island Road dated November 
18, 1991, finding approval under the subdivision control law 
is not required. The motion was seconded by Ginn, with the 
Board voting unanimously in favor. 

Robert Campbell , Clerk of the Works for Pine Ridge 
Subdivision, submitted his report dated November 20, 1991 to 
the Board. The Board then discussed the report received 
from their technical review agent, C.T. Male. The Board was 
not sure whether the drainage calculations submitted with the 
plan had been reviewed and recommended that the chairman call 
C.T. Male to ask if this had been done or if the calculations 
had changed. 

John Cushinq, 113 Martin Street , met again with the Board at 
9:15 p.m. to submit letters from his abutters regarding the 
proposed addition to his barn. Cushing said the only 
signature he could not obtain was Edward Saltzberg who could 
not see the barn from his property. Ginn said he wanted to 
state that he felt this was what the Town intended with 
regard to a home occupation. 

Ginn moved that the building permit application for John 
Cushing, 113 Martin Street, be approved by the Board, finding 
under Essex by-law 6-4.2 that the proposed addition to the 
barn relative to his home occupation will not be more 
detrimental to the neighborhood than the existing non
conforming use, and that letters from his abutters approving 
the project have been submitted to the Board. The motion 
was seconded by Madsen, with the Board voting unanimously in 
favor. 
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Madsen moved to adjourn the meeting, seconded by Ginn, with 
the Board voting unanimously in favor. 

Meeting adjourned at 9:30 p.m. 

Respectfully submitted by: 
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Essex Planning Board November 6, 1991 

AGENDA 

8:00 p.m. 

8: 10 p.m. 

8:45 p.m. 

9:00 p.m. 

9:30 p.m. 

Discussion: 

Ellen Neilly, Hain Street - parking area 
in rear of antiques shop 

Ronald Ober, Pine Ridge subdivision 

Timothy Smith, representing George Alsberg, 
off Pond Street 

Robert Coviello - change property from 
residential to commercial on corner of 
Southern Avenue and Eastern Avenue 

Attorney Charles Clarke - discuss Peter 
Van Wyck's Lm., Land Farms subdivision plan 

Signs - Richdale Stores 

Building permits for non-conforming lots 

Sign bills payable voucher 

Sign payroll voucher 



Essex Planning Board 

November 6, 1991 

Present : Frances Dunn, Chairman; George Bragdon; Joseph Ginn; 
Dana Story; Rolf Madsen (8:15 p.m.) 

Meeting called to order at 7:55 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pplication for James L. Mulcahey , 5 Main Street, for the 
addition of a deck to the rear of the property. 

Story moved that a building permit be issued to James L. 
Mulcahey, 5 Main Street, for the addition of a deck to the rear 
of the house, finding under Essex by-law 6-4.2 that the proposed 
change will not be more detrimental to the neighborhood than the 
existing non-conforming use. The motion was seconded by Ginn, 
with Bragdon, Dunn, Ginn and Story voting in favor. 

Ronald Ober, owner of Pine Ridge subdivision, together with 
James Klopotoski, Robert Campbell and Clay Morin, met with the 
Board to discuss the progress of the subdivision road. Campbell 
submitted his inspection report in his capacity as Clerk of the 
Works. He asked the Board how they wanted to address the ledge 
in one section of the road. He also felt the sight distance was 
poor corning from Pine Road onto Pond Street. He suggested cutting 
back the bushes and felt that clear up the problem. Ober said 
he would take the responsibility of cutting the brush, even though 
the property belonged to the Town. Bragdon was concerned that 
the brush cutting would go into wetlands. Story said he felt 
the report submitted tonight was much better than previously 
submitted reports because it gave a better picture of what was 
going on with the construction. There was a discussion on the 
slope and what the Board required should be done. It was felt 
a 1:1 slope should be created and cut back to the stakes, which 
was agreed upon at the site visit. One area was a straight face 
and the Board agreed that if it was dressed up and made as close 
as possible to a 1:1 slope it would be acceptable. Campbell 
said they had got to station 8+50 on the water line installation 
and the ledge had been removed up to station 9. He felt there 
had been no increase in the water table even with the storm that 
occurred the previous week. Engineer Clay Morin submitted a 
plan dated November 4, 1991, showing changes to the drainage 
system, to correct an error in the definitive plan. One 
section of the road was two feet lower than it should be. Morin 
said the profile of the road has to come up a foot, because if 
the road had been put in as proposed there would not have been 
enough pitch for run off. Ginn said, "I had a problem with 
this at the Conservation Commission meeting the previous night. 
This is the third change on the drainage. I wonder if the 
blasting is causing water to go into this drainage, and there-
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the calculations will be off. I saw a tremendous amount of 
water running on the surface. I was told it was a pooled area 
running behind the ledge. I have a concern that this will not 
work. 11m not sure the drainage is adequate because of the 
changes. I recommend that this be sent to the consulting 
engineer for review. I do not feel comfortable with this." 
Story said he felt Ginn was more competent to speak on this 
than the rest of the Board members. Ginn said his fear is that 
the drainage may not be adequate, although it may not show this 
year or next. He wondered if the drainage could handle a major 
storm or whether the water would be pouring out of the catch 
basins. Dunn asked if the Board could get the answers it needs 
from C.T. Male. Madsen said it would be just another engineer's 
opinion. Ginn felt the plans should be reviewed by an outside 
consultant. 

Ginn moved that the revised drainage plans for Pine Ridge 
subdivision be sent to the Planning Board's outside consultant, 
C.T. Male, for their review of drainage, existing water table 
and conditions, to ensure that the drainage facility will 
function as per plan dated November 4, 1991, Sheet 6 of 8. The 
motion was seconded by Story, with the Board voting unanimously 
in favor. 

Ober asked that C.T. Male try to review this in two weeks so he 
could continue with the road. 

Timothy Smith met with the Board representing George Alsberg, 
for property off Pond Street. Smith said he wanted to discuss 
with the Board the possibility of subdividing the property. The 
lot size is approximately 10 acres. Madsen abstained from 
any discussion on this matter as he is an abutter. Smith was 
told he ought to retain an attorney concerning the subdivision 
because there is no frontage. 

Robert Coviello met with the Board to discuss the change of use 
of property owned by Russell and Ethel Rose, 4 Southern Avenue. 
Coviello said he intended to use the property for antique shops 
and has no plans for mixed use. The lot size is 10,100 square 
feet. Dunn said she has a concern with more commercial property 
in that area, because of the considerable congestion. The 
entrance to the property is from Southern Avenue and Coviello said 
he would keep it there with a few changes to the existing driveway. 
He had not notified any of the abutters regarding his proposed 
changes. Madsen said he would not want to see parking in front 
of the building. Ginn felt a water main should be brought in 
to sprinkle the building. Coviello said he feels it would be a 
plus for the Town. Coviello will meet with the Board again after 
receiving input from the abutters. 
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Attorney Charles Clark, Gloucester, representing Peter Van Wy ck, 
met with the Board. 
Clark said, "I have been retained by Peter Van Wyck to assist him 
with the Low Land Farms subdivision. Peter mayor may not come 
to subsequent meetings depending on my need to have him here and 
your need to have him here. He had scheduled this appointment 
tonight so I thought it would be a good opportunity for me to 
come to explain what I know about the case, where I think it is 
procedurally and what I plan to to do with it, as far as getting 
it through the technical and procedural process, and then come 
back. As I understand it, Peter submitted a plan that was denied 
in July for a couple of reasons, reasons that are contained in the 
report by C.T. Male that Paul Connelly brought up to you, and also 
because of the procedural flap over the payment of the consultant, 
whether he could consider the report in a timely fashion. I gather 
that is water over the darn and Peter has now come and submitted a 
plan in September, which at your last meeting on October 21 you 
wrote him a letter saying that the resubmitted application was 
incomplete because it did not have a second review by C.T.Male. 
I've been through all your Minutes for the past year and realize 
it's been a long process. I've read the denial letter, I've read 
the C.T. Male report, I've read the counter report by Mr. Van 
Wyck's surveyor and I would like to propose the following. I 
realize, and Peter now realizes that this proposal is going to go 
nowhere unless you get sufficient technical advice from C.T. Male, 
because there are a host of technical issues. I'm not a technical 
person; most of you are probably not technical people, that's why 
you have hired a technical consultant. I think, procedurally, 
rather than saying the resubmitted plan is incomplete, in order 
for C.T. Male to take up the plan again it has to be submitted to 
the Board. I don't know whether you have discussed this with Town 
Counsel, because C.T. Male will not, since they work for the Town, 
consider the plan if I or Peter just bring it over to them. What 
I propose on doing is to let you reconsider accepting the plan and 
I'll work with Peter to give you as much time as you need to get 
the technical parts done and we will work with the technical 
consultant. It may take some time, with some back and forth, 
and then come back in once we have had the technical review, so 
that we can get all those issues out of the way. Then you can deal 
with substantive issues after the technical and procedural issues 
which I think is taking up all your time." 
Dunn - Well, this is what Peter refused to do, wasn't it?" 
Clark - "What I understand from C.T. Male's report is that the plan 
which was submitted initially back in March or prior to March had 
a host of technical imperfections that were easily fixed and have 
been fixed on the plan, according to Peter and according to Robert 
Klopotoski. You as a Board have not been able to determine 
whether that's true or not because you required him to get the 
okay from the technical consultant that that is in fact true. We 
received a report back on March 6. Robert Klopotoski has submitted, 
I believe to you, his response to it line by line, but this has not 
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gone back to the consultant and you do not want to deal with 
it until it has. Is that about right?" 
Madsen - "The bottom line, absolutely. Because of the 
adversarial role that Mr. Van Wyck chose to take with the Board 
rather than trying to work in a business relationship we were 
unable to get the technical support which is required for us 
realistically to make any type of decision on the plan. Yes, 
Mr. Klopotoski has responded to C.T. Male's review, but because 
he didn't make payment in a timely fashion to C.T. Male, we were 
unable to send it back for review." 
Clark - "I understand the record." 
Madsen - "For us realistically to review this plan properly, 
what would have to happen is this plan, along with that report, 
to go back. If he had given us, by the way, the extension at 
the time we would have taken care of all the engineering points 
at that time." 
Clark - "So your view is, that in July, rather than force a 
vo t e ••••• " 
Madsen - "Which he did - we asked him for time to review." 
Ginn - IFThat's all behind us now. 1F 

crark - "It's helpful to me because I'm the new person an the 
block here." 
Ginn - "I would hope he would know all this." 
jVj"8'(jSen - "I take it he's asking us where to start from." 
Ginn - "If he read the Minutes of the meeting from the past years 
'ii"'8"'Would know." 
Madsen - "From my point, we can't take this plan any further until 
it goes to C.T. Male for review. We do have a denial but we 
also have a resubmittal. Part of the thing in our denial letter 
was that the engineering review was nat complete and we were 
unable to make a decision. That has to be remedied." 
Clark - "Meaning that the second pass on the review has not been 
done." 
Madsen - "That's right, it hasn't been remedied. Mr. Van Wyck, 
by the way, on his own without the Planning Board, could have 
sent that to C.T. Male for the review. I don't see any reason 
why he can't do that. He could contact C.T. Male." 
Clark - "I don't think he can in this instance because that would 
be a conflict. C.T. Male cannot work for Peter Van Wyck and the 
Town directly. I think we will work with him as the technical 
consultant for the Town. That would be the proper way to do it. 
What I propose to recommend to Peter Van Wyck is that with your 
approval you accept the plan as a submittal, the new September 
plan, and recommend to C.T. Male that they review for technical 
compliance. I'll work with Peter and the technical people to 
get that technical review done and bring it back. I'll make 
sure that the clock doesn't start running for you until we bring 
it back. Then you'll have an opportunity to review it for 
substantive and policy reasons, the reason we are here, rather 
than technical issues that are best left to the eng1neers." 
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Madsen - IIWhy would you not recommend to Mr. Van Wyck that 
since he has redrawn this plan and there has been a significant 
modification the way the plan has been redrawn, in other words, 
we had a 1400/1500' road before and now we've got a 1200' road, 
he just create the submittal as a definitive plan. Why would 
he choose not to do that?1I 
Clark - liMy review of the plan is that the submittal in 
September is in direct response to the denial of the Board at 
the July meeting, so that I would consider a modification of the 
existing plans rather than a resubmittal." 
Madsen - IIWhat I'm trying to say is that we've got some 
technical issues. How do you remedy one of the reasons for 
the denial, which was no engineering review, without opening it up? 
How can we realistically contact C.T. Male if you say its a 
conflict of interest; if you realistically cannot reopen up 
the old plan which is what we would be doing. 1I 

Clark - "I don't follow you. 1I 

Madsen - "He would be reviewing the second submittal which would 
no t be ••••• " 
Clark - "What I'm trying to do is to save you and everyone some 
t ime, and I think the submittal in September was in direct 
response to your July denial. l' 
Madsen - "But not fully remedied though, would you agree with 
t hat. What our analysis is, that he has not met all the issues 
in our denial of the plan, has he?" 
Clark - "It's contained in the September plan but I don't think 
we know until we have ••••• " 
Madsen - IIO ne of the remedies was, because we felt that there was 
some t echnical deficiencies in the engineering of the plan that 
we reauired additional help from our consultant. He, by his 
inaction to making payment, made it impossible for us to do that. 
In order for him to do a new submittal, or actually t@ke our 
denial, fix all the issues in the denial through a modification, 
one of the things he has to do is remedy that part. He has yet 
to do that, wouldn't you agree?" 
Clark - "Remedy which part? If he takes that intial plan, submit 
it for technical review, come back with some issues •••••• " 
Madsen - "That hasn't been taken care of." 
Clark - "What I'm suggesting is that I think you can leap-frop 
this. Take the September submittal, send it to C.T. Male. I 
think what he tried to do, or what he did, was bring his report 
directly to the Board without going to C.T. Male." 
Ginn - IIWhy would you feel that this Board should leap-frog that? 
Why shouldn't C.T. Male review what Klopotoski has changed" 
Clark - "What I'm trying to avoid is reviewing the plan that's 
not on the table. Let's review the one that was submitted in 
September which I think is the one that was considered, which is 
a direct response to the July denial. What do you suggest?" 
Madsen - "My suggestion would be, if you want a clear and easy 
fix so you can get a review, is to take what was presented to us 
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in September and present it as a new definitive subdivision 
'plan, a proposal for a new subdivision plan, a brand new 
filing." 
Clark - "I don't think it is a brand new filing." 
Madsen - "That's fine. Then we have a legal issue that's 
going to go between us and between you and John Tierney, because 
what I'm trying to say is, he hasn't, with that filing in 
September, made full remedy and we said that to you in our 
letter." 
Clark - "What hasn't been done?" 
Madsen - "He has not allowed us to do the engineering review so 
we cC"n have the technical report back to us to make sure •••• 11 

Clark - "That's what we are proposing to do." 
Madsen - "You are proposing to leaf-frog that.:: 
Clark - "No, I'm trying to get this back on track and to make it 
easier for the Board to do it." 
Ginn - "What you have to do is you have to do two reviews of the 
initial plans, that's basically what we need. What Rofl is saying 
is to to a brand new definitive plan." 
Clark - "I'm still confused. You had the one pass of the plan 
way back last winter. We came up with a host of issues that have 
been addressed or not addressed by Robert Klopotoski. We don't 
know, because you want C.T. Male to determine for you whether or 
not he has. This report has not technically gone to C.T. Male 
because of the payment issue." 
Ginn - "And that was one of our reasons for denial so that has to 
~leared before we can consider his modified plan. It has to have 
its review and it has to have its report back to us from C.T. Male; 
or you have the choice, as Rolf has explained three times now, to 
take the new plan and f il e it as a brand new submi t tal. " 
Clark - "So you are saying you will not consider the September 
submittal until we have comments from the response to the initial 
C.T. Male report and they have been reviewed again." 
~ - "Because that was part of our denial." 
Madsen - "The reason for this was, if you read the report from 
C.T. Male, in it he says you either disapprove a plan or reQuire 
an entirely revised submittal with an additional technical review. 
Ue haven't gotten to that point. We've got an additional revised 
plan. We have some other issues. The development on that 
property is extremely sensitive to a number of abutters and for us 
to anyway shortcut the process, we would be terribly remiss in 
doing it. I have told your client a number of times that what he 
really has to do is when he comes in end presents this plan to us 
to just make sure everything is done; all the 't's' crossed and the 
'i's' dotted. Realistically, he should not have a real problem 
with this Board. My suggestion to you again is do a definitive 
s ubmittal. Make sure all the issues that were brought up in the 
C.T. Male report are addressed and will go ouite easily through an 
additional review by C.T. Male. That way there is no problem or 
question in our mind concerning any technical engineering problems 
on the plan. The rest of the issues are something the Board is 
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very willing to discuss and make a recommendation which we 
feel will be in the best interests of the Town. We have 
never really been able to work within that forum." 
Clark - "I understand the process has been mired in the 
procedural and the technical and you really haven't been able 
to deal wi th the subj ect. " 
Madsen - "And I'm trying to say to you, realistically for us 
to f lip-flop it or do it, bad plan; something I'm adamantly 
against." 
story - "His has been an adversarial relationship with the Town 
for the last twenty years." " 
Clark - "That's irrelevant. That's one of the reasons why I 
am here to eliminate Peter as ~n issue in the process so that 
you can focus on the plan itself." 
Madsen - "You've really got a good place to start here with a 
de f initive submittal. Realistically, by the way, I think there 
is such a severe modification in the plan, in the resubmittal, 
the September submittal, that the only way we can address it is uith 
the definitive submittal as well." 
Clark - "So what you would want C.T. Male to review is the plan 
that goes along with Robert Klopotoski's." 
Madsen - "If you want to go along without a resubmittal, but not 
as a submittal of a definitive plan, you would have to get that 
thing first reviewed and then we will have to take a look and 
get the new one submitted in September also reviewed. There are 
two reviews." 
Clark - "Unless the first one deals wi th all the problems. ,I 
Madsen - "We are going to have to have the engineer look at the 
resubmittal as well, because that's changed. You have some 
drainage issues which have changed, etc. Now if YDU want to go 
with the new definitive submittal you get one review." 
Clark - "All of the issues that are a problem with the Board are 
addressed in the July 17, 1991, letter from the Board to Peter 
Van Wyck." 
Clark then reQuested the names of Elizabeth Frye and Donald 
Browning of Apple street, who attended the meeting and who also 
are abutters to the property. It was felt at this time that 
Clark had sufficient information from the Board. 

It was brought to the Board's attention that signs on the windows 
of Richdale stores could be in violation of the sign by-law. 
Upon review of t he by-law, 6-~.6, signs must be outside of the 
building to come under its jurisdiction. 

The Board discussed the attendance at meetings of Board member 
Mark Hall. It was felt i t should be made clear to Hall that 
with his erratic attendance it sometimes becomes difficult 
obtaining a cuorum if other members are sick or on vacation. 

The Minutes of August 7, August 22, and October 2, 1991, and 
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Octob8r 16, 1991, were read. 

Story moved that the Minutes of August 7, August 22, October 
2, and October 16, 1991, be accepted as read, with the following 
3mendment: on page two of the Minutes of October 16, the motion 
for William 8. Tyler should read " ••••• be denied on the grounds 
that the cul-de-sac as shown does not create the frontage 
required." The motion was seconded by Ginn, with the Board 
voting unanimously in favor. 

Madsen moved to adjourn the meeting; seconded by Story, with 
the Board voting unanimously in favor. 

Meeting adjourned at 10:45 p.m. 

Respectfully submitted by: 

/' '} /~/ ( ~~ I 

{>;/~ ;0 :- v( t{J 
~llian B. Palumbo 

(Mdministrative Clerk 



Essex Planning Board 

8:00 p.m. 

8:15 p.m. 

9:00 p.m. 

9:15 p.m. 

Discussion: 

. . . 

. . . 

October 16 , 1991 

AGE N D A 

Ronald Ober - Pine Ridge subdivision 

Review and decision on definitive 
plan of Noah's Hill subdivision 

stephen Woods - Richdale stores -
remain open 24 hours 

Review of Peter Van Wyck's modified 
definitive plan for Low Land 
Farms subdivision 

Propane tanks on parking area side of Richdale 
stores 

Accessory building of Robert Sanford, Island Road 

Sign pills payable voucher 



Essex Planning Board 

October 16, 1991 

Present Frances Dunn, Chairman; George Bragdon; Joseph Ginn; Mark Hall; John 
Knowles; Dana Story; Rolf Madsen (9:00 p.m.) 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit application 
for Thayne F. Symmes, for construction of a dwelling on property off 
Centennial Grove Road. Symmes said he had received approval for this 
project at the Planning Board meeting of February 21, 1991. The Hinutes 
were reviewed to confirm this. 

Ginn moved to approve the building permit application for Thayne F. Symmes, 
Lake Road, for the construction of a single family dwelling as a second 
principal residence on land off Centennial Grove Road as shown on plan 
dated July 22, 1989, finding under Essex by-law 6-4.2 the proposed change 
will not be more detrimental and the lot area is sufficient to cover the 
requirements under Essex by-law 6-5.5, Erection of more than one principal 
dwelling on a lot. The motion was seconded by Hall, with Dunn, Hall, Ginn, 
Knowles and Story voting in favor; Bragdon said he had some concerns about 
issuing a building permit for this and therefore voted present. 

Ronald Ober, owner of Pine Ridge subdivision, together with Robert Campbell, 
Clerk of the Works, met with the Board to update them on the construction of 
the subdivision road. The Board noted from Campbell's report that on 
October 11, 1991, a change of plan occurred, i.e. the installation of two 
8" cross drains in place of a single 12" drain. Ginn voiced concern about 
the engineering of the whole project. He said he had heard that one of the 
abutters is not happy with this project, and changes in the original plan is 
a cause for concern. Ober said he came here to apply for a permit to construct 
a foundation. Hall said, "We have no covenants on the road and I feel we 
cannot allow any building at this time." Ober said the reason he wants to 
put in a foundation is because he has heavy equipment on site at the moment 
and has blasting to do, and it will be half the cost to do it now. Story-
"Mr. Campbell, although your report tells me what has been happening w·ith regard 
to the construction of the road, it does not tell me how much of the road is 
done." Campbell - "It's almost to grade. The road has gravel on it. 
Blasting is done up to grade 9.0. About ten percent of the road is done. 
There is no access to the pond at present but it has been started. }fore 
drainage will be put in at the top of the hill for drainage on the lower part 
of the hill. I'm happy with the work that has been done so far, but I'm not 
ready to release the road yet." Ober - "Would the Board have a different 
thought to releasing a foundation permit if the road has been completed ten 
percent'ZH Dunn - "I would be opposed to issuing a permit for anything until 
. the road is completed because the Board does not have a bond on the road." 

Ginn said he has concerns with the work done on Pond Street because it was 
not done according to the plan signed by the Board. It ~vas decided that Board 
members would make a site visit to the property on Sunday, October 27, at 12 noon. 
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The Board reviewed the definitive subdivision plan of Noah's Hill, off 
Addison Street, property of WilliaIil ·B. Tyler. Story read Essex by-law 
6-3.18, Lot - " •.••• Such lot shall have frontage on a way or a street." 
He said he felt that unless the circular cul-de-sac is not constructed as 
shown on the plan then Tyler would not have adequate frontage. 

Story moved that the definitive subdivision plan of Noah's Hill dated June 
21, 1991, owner and applicant William B. Tyler, be denied on the grounds that 
the cul-de-sac as shown does create the frontage required, and further to 
deny the waiver 7.02(4)a.2 - travelled way to be 12 feet wide. The motion 
was seconded by Bragdon. 

Ginn moved to amend the motion to also deny the waiver 7.07 - Monuments. 
The amendment was seconded by Hall, with the voting as follows: Dunn, 
Bragdon, Hall, Ginn, Knowles and Story voting in favor; Madsen voted present. 
The Board voted on the motion with the amendment as follows: Dunn, Bragdon, 
Hall, Ginn, Knowles, and Story voting in favor; Madsen voted present. 

Harry Mandragouras, District Manager of Richdale Stores, and Stephen Woods, 
~lanager of Essex Richdale Stores, met with the Board to inform them that 
they will be opening Richdale'son Main Street 24 hours per day. Woods 
was asked if there were any restrictions on their common vendors license 
issued by the Board of Selectmen. Woods said there was no mention of 
hours of operation. Story - "I don't think this is anything this Town 
needs. It's a step down. There are neighbors who will be subject to this 
coming and going in the early hours of the morning. It will be like 
Salisbury Beach." The Board told Woods to go before the Board of Selectmen 
with their intent to open 24 hours. Woods said he felt the community would 
benefit from this. Knowles said he has not seen too much community spirit 
oriented around the store and felt this will create more of a hangout for kids. 
Hall also asked Woods about the propane gas tank- cage installed on the 
parking area side of the store. Woods said they have a license for it from 
the Fire Department. Hall said he had a problem with the location of the 
gas tanks and felt from a safety standpoint it would have been better to have 
had the cage installed on the other side of the building where there are no 
cars. Woods said the present location was approved by the Fire Chief who 
felt it was safe because of the concrete post barrier between the parking 
area and the cage. 

Story moved that a letter be sent to the Board of Selectmen from the Planning 
Board expressing the opinion that allowing Richdale's to remain open twenty
four hours is unacceptable. The motion was seconded by Hall, with Dunn, Ginn, 
Hall, Knowles, Bragdon and Story voting in favor; Madsen opposed. 

Peter Van Wyck, Low Land Farms subdivision plan. Knowles said he spoke to 
the Attorney General's office who said Van Wyck has to come in with a plan 
correcting the reasons for denial but without changing the plan severely. It 
is up to the Board to decide whether the plan is severely modified. 
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Madsen moved that based upon preliminary review of the resubmitted 
subdivision plan for Low Land Farms dated September 10, 1991, the 
applicant has failed to provide the Board with the report that was 
specified in the letter of denial dated July 17, 1991, therefore the 
filing is incomplete. The motion was seconded by Story, with Dunn, 
Hall, Ginn, Knowles, Madsen and Story voting in favor; Bragdon abstained. 

The Minutes of the meeting of September 18, 1991, were read. 
Knowles moved to accept the Minutes of September 18, 1991, as 
motion ~vas seconded by Ginn, with the Board voting unanimously 

read. The 
in favor. 

Hall moved to adjourn the meeting, seconded by Story, with the Board 
voting unanimously in favor. 

Meeting adjourned at 10:25 p.m. 

Respectfully submitted by: 

Gillian B. Palumbo 
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Sign bills payable voucher 

Date for review of Noah's Hill subdivision plan for 
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Date for review of Peter Van Wyck's subdivision plan/ 
hearing date 

Should Administrative Clerk request building permits list 
each month from building inspector? 



Essex Planning Board 

October 2, 1991 

Present Frances Dunn, Chairman; Joseph Ginn; John Knowles; 
Dana story. 

Meeting called to order at 7:57 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for Mar y Ann Burns , School Street, for a two-
bedroom addition to the garage. There followed a discussion 
on the number of units within the dwelling, as the existing 
house also has an apartment above the garage. 

story moved that the building permit application of Mary Ann 
Burns, School Street, be tabled, in order for a plot plan to 
be submitted, together with information as to the number of 
units in the dwelling. The motion was seconded by Ginn, with 
the Board voting unanimously in favor. 

The building inspector was asked for his input on the dry cleaning 
business on Eastern Avenue, particularly regarding the number of 
parking spaces t hat would be available. Carter said there are 
forty spaces on the lot. He added that a permit had been 
issued for the building to be used as a storage area. Ginn said 
he had spoken with owner Robert Marauis, who said he had gone 
over the by-laws with his attorney who felt they did not need to 
come before any boards. 

Ronald Ober , Pine Ridge subdivision, reported to the Board that 
work is progressing on the subdivision road. Clerk of the Works 
Robert Campbell submitted his report to the Board, which was then 
reviewed. A letter from the Department of Public Works was read 
into the meeting stating, "On Friday, September 27, 1991, Poole 
Construction Company of Rockport, Ma., who is now working on the 
Pine Ridge project, regraded one hundred feet of banking on the 
right side of Pond Street. As a result of the regrading, a sight 
distance of approximately two hundred and eighty feet has been 
obtained coming from Western Avenue approaching the hill prior to 
the entrance to Pine Ridge. I was on the job from start to finish 
to make sure that the best possible results were obtained. ff The 
letter was signed by Bruce Julian, Superintendent of the D.P.W. 
Ginn asked if the work done on Pond Street was done according to 
the plan submitted to the Board. Campbell said it was not, that 
it was done according to the D.P.W. requirements. Ginn said he 
thought Pond Street had to be widened. Ober said that was not 
correct. Dunn said, "Shouldn't we have this change shown on a 
plan?" She asked Ginn if that would satisfy him. Ginn - "I'm not 
sure. The plan provided 'x' amount of work being done and only 
half the plan has been done." Campbell said that some of the 
drainage on the plan had to be changed because it will not work. 
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Dunn said she felt that before these changes take place they 
should be run by the Board. Knowles - "How much change?" 
Campbell - "Not a lot, Some existing culverts have to be 
replaced because they are not working. If anything drastic 
has to be done, I will have a plan submitted to the Board. 
I will not give you anything that ~ill not work, because my 
name has to go on it. There will be no major changes of grade, 
just a change of elevation. ,I 

James Monahan re resentin Noah's Hill subdivision, asked if 
an emnded plan could be submit ed at this time for the subdivision. 
He was told that the Board has to make their decision on the 
definitive plan already before them. The Board will review the 
plan and make their decision at the October 16 meeting. 

Peter Van Wyck - Low Land Farms subdivision plan. Dunn said she 
spoke to Town Counsel who said we have to take Peter Van Wyck's 
plan and look at it now. If the modification satisfies the Board 
then it can be treated like a new filing. Knowles said he would 
like to have Town Counsel's comments in writing. Story said he 
felt it shoula be considered a new submission. It was felt 
that the original plan that was denied should be submitted to 
Town Counsel, together with the modified plan and a copy of the 
Minutes when the decision was made on the definitive plan. 
Story, to Peter Van Wyck - "Why don't you resubmit it?" Van Wyck -
11 I've paid S 3,500 on this so far and I want to continue." 
Klopotoski (representing Peter Van Wyck) - "There are procedural 
advantages for us to submit a modified plan. 

Paul and Jud y Schroeter , John Wise Avenue met with the Board to 
discuss the conversion of a t wo-family house to a mixed use, i.e. 
residential and commercial. Schroeter said her mother occupied 
the first floor apartment no longer lives there and they felt 
the most appropriate use for her apartment would be to convert 
it to an antiQue shop. There is also an antioue shop in the barn 
on the property. The area of land is 40.374 souare feet. 
I.here are eleven parking places on the property in addition to 
a two-car garage, as well as eleven parking places on a private 
road on the other side of the barn. 

Ginn moved to allow the expansion of a second antique shop in the 
existing first floor apartment of the dwelling on Lot 1, property 
of Paul and Judy Schroeter, John Wise Avenue. The motion was 
seconded by Story, with the Board voting unanimously in favor. 

Engineer Clay Morin met with the Board for a discussion of a 
preliminary plan for Susan Cain . 26 pond Street . The subdivision 
consists of two lots from a two-acre lot, with one existing house 
on the parcel. The total length of the road is 346 feet to the 
right of way. The width of the road is 16 feet. 
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Ginn asked, What is the potential for any other development 
that would be using the right-of-way?" Morin said, "We are 
creating frontage for two more lots." Part of the road is 
in wetlands so the plan has to go before the Conservation 
Commission. An extension of time was requested. 

Ginn moved to grant an extension of time until November 21, 
1991, for the preliminary subdivision plan of Susan Cain, 
Pond street, dated February 6, 1990, revised September 2, 1991. 
The motion was seconded by Knowles, with the Board voting 
unanimously in favor. 

Robert Marouis , 121 Eastern Avenue, met with the Board to discuss the 
drycleaning business he is planning to open. Marouis said, "I 
bought the property in 1979, opened up Puna's Market, and ran it 
until 1986. I sold the business (Puna's) but retained the 
property. I applied for a permit for a back building and 
rented it out for a short time. I decided to then open a 
drycleaning business. I was under the impression that I was 
under a retail business and could open up this business. I 
felt I did not need to come before the Planning Board. I have 
gone to the Board of Health, who have granted me a waterless toilet. 
It is state of the art eauipmentthat has been installed. Every-
thing is confined. The waste, which is not very much, is picked 
up by a hazardous waste company. " story - "It wasn't so much 
the drycleaning business as that it was a storage business which 
became a drycleaning business." Marquis - "The idea of storage, 
I think, came from the proposal lance had to have storage 
containers there. Puna's has plenty of storage. I was under 
the assumption that if you had a business you didn't need 
permission from the Board." Marauis was then auestioned about 
the number of parking spaces he has. Marauis said, "I took 
Puna;s on the first and second level, the pet store on the first 
and second level and the business for a total of 6,050 square feet. 
That requires 34 parking spaces. At present I have 36 lined 
parking spaces, and 6 unlined spaces." story noted that an 
~ccessory building can be 1d feet from the lot line but a business 
must be 20' from the line. Ginn said he wanted a letter from the 
Board of Health regarding the waterless toilet. Marquis told 
the Board that all cleaning fluids are contained and the marginal 
amount of waste is taken away by a hazardous waste company. 

The Board discussed having all building permits ! rinted in the 
Essex section of the Gloucester Dail y Times. I was no t e d that 
this procedure was fo ll owed a t one t ime. 

Story moved that the Board request a copy of the building permits 
from the Building Inspector; seconded Ginn, with the Board voting 
unanimously in favor. 
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It was noted by the Board that one of the members has been 
frequently missing from the meetings, and it was felt the 
chairman should speak to him about his attendance. 

story moved to adjourn the meeting, seconded by Ginn, with 
the Board voting unanimously in favor. 

Meeting adjourned at 10:15 p.m. 

Respectfully submitted by: 

Gillian B. Palum~o 

Administr8tive Clerk 



Essex Planning Board 

Building Permits issued 

Period of Sep tember 23 through October 21, 1991 

9-23-91 

9-23-91 

9-23-91 

9-24-91 

9-30-91 

9-30-91 

9-30-91 

9-30-91 

10-2-91 

10-7-91 

10-7-91 

10-7-91 

10-7-91 

10-7-91 

10-7-91 

10-7-91 

Scott & Donna DeWitt, Lakeview Road 
2-story addition, deck ................. $20,000 

Salvatore Pusateri, 162 Eastern Avenue 
Ch imne y ............................................................ $ 2 5 0 .. 0 a 

Madeline Sanford, Island Road 
Storage shed ...............•........... $3,000 

Jean Teel 
Woodstove 

Alfred Brosch, 143 Main Street 
Chimney ............................................................. $ 2 , 000 

Kevin Sousa, 76 Southern Avenue 
Replace windows ........................ $8,000 

Essex School Department 
Door 

Edith Wilson, 46 Southern Avenue 
Repair barn ............................ $ 20 , 000 

Edward Lane, Coral Hill 
Garage $3,000 

Jennie Mears, 85 Pond Street 
Roo f ..................................................................... $ 4 , 400 

Nancy Roberts, 77 Eastern Avenue 
New roof ..................................................... $1,200 

Dean Richards, 4 winthrop Street 
Storage addition .....•................. $1,000 

Daniel & Janet Rice, 34 Lake Shore Dr. 
Dormer $4,000 

Mark Hall, 9 Western Avenue 
Garage .................•........•...... $37,000 

Judd & Tina Lane, Off John Wise Ave. 
Woodstove 

Joan Buklin, 16 Story Street 
Deck ...................................................................... $4, 000 



Page Two 

Building Permits 
Period of Sep tember 23 throug h October 21, 1991 

10-16-91 Thayne Symmes, Lake Road 
New dwelling .•...•..................... $75,000 

10-21-91 Gus & Elinor Carlson, 12 Maple Street 
New siding ....................................... $3,000 

10-21-91 Dorothy Lumken, 64 Eastern Avenue 
New POQ 1 .......................................... $ 2 0 , 000 
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September 18 , 1991 
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Kerry Kaplan - discussion on 
building permit issued to 
Myles Rigney, Gregory Island 

Public hearing for the Watershed 
Protection by-law 

Continuation of public hearing -
Noah's Hill subdivision 

Ronald Ober - Pine Ridge subdivision 

Jay Willard -business sign 

John Bennett - submittal of Form A -
Brook Pasture Realty Trust 

Peter Van Wyck 



Essex Planning Board 

September 1B, 1991 

Present: frances Dunn, Chairman; Joseph Ginn; John Knowles; 
Dana story. 

Meeting called to order at 7:55 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for Scott and Donna DeWitt , Lake view Road, for the 
construc t ion of a 10 ' x 23 ' 2-story addition and the removal of 
an enclosed porch and reconstruction of a 2-story addition to 
the front of the house. 

Story moved to issue a building permit to Scott and Donna DeWitt, 
Lakeview Road, to remove existing deck near the kitchen and build 
a 2-story 10' x 23' addition, and removal of an existing enclosed 
porch in front of the house and rebuilt two stories, finding 
under Essex by-law 6-4.2 that the proposed alteration is not 
substantially more detrimental to the neighborhood than the 
existing nonconforming use. The motion was seconded by Ginn, 
with the Board voting unanimously in favor. 

A building permit a pp lication was submitted for Daniel and Janet 
Rice, for construction of a dormer and a sundeck on an existing 
sunporch at 34 Lake Shore Drive. There will be no change in the 
footprint. Letters were received from abutters. 
Story moved that a building permit be issued to Daniel and Janet 
Rice, 34 Lake Shore Drive, for construction of a dormer and a 
deck on an existing sunporch, finding under Essex by-law 6-4.2 
that the proposed alteration is not substantially more detrimental 
to the neighborhood than the existing nonconforming use. The motion 
was seconded by Ginn, with the Board voting unanimously in favor. 

Kerr y Ka plan , Lake Shore Drive, met with the Board to discuss the 
issuance of a building permit to Myles Rigney, an abutter. 
Kaplan said the Planning Board approved the expansion of the 
Rigney property and no one objected •• It then went to the state 
because they were enforcing Title V for the septic system and 
no one was allowed to do anything until approval had been given 
by D.E.P. The Rigney's were going to keep to the original 
footprint and go up, but now footings have been put in with a 
deck above. There also appears to be three floors now. Attorney 
John Guerin, representing Myles Rigney, said his client has 
received approval from the Town boards over the past two years. 
Kaplan said he has no problem with the building permit providing 
that construction remains as shown on the plan submitted with 
the building permit application. The building inspector was also 
told that at present there is an Enforcement Order on the property 
issued by the Department of Environmental Protection. 
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A public hearing was held at 8:28 p.m. to consider an amend
ment to the Essex Zoning By-laws to create a Water Resource 
Protection District. The purpose of the Water Resource 
Protection District is to protect the public health, safety, 
and welfare, by preserving and maintaining the existing and 
ptential groundwater recharge area, groundwater supply, and 
municipal wellfields providing water supply for the Town of 
Essex. The Water ~esource Protection District will comprise 
all areas within Essex which are within the drainage basins of 
either Chebacco lake or Cedar Swamp. 
Story said the reason the hearing was held again was because 
the Town Clerk, by her own admission, did not post the hearing 
for the required fourteen days. The Attorney General had no 
problem with the by-law, but returned it because of the posting 
error. Bruce Fortier questioned whether the Attorney General 
had actually read the by-law, or just returned it without reading 
it after finding the posting error. Fortier felt the state law 
puts the initiative on the town for identifying the boundaries, 
but the by-law states that the onus is on the public to do this. 
He said he found it difficult to find where the boundary was for 
his property and whether it was within the resource protection 
district. It was only after checking the map with the assessor's 
maps that he determined he was outside of the district by three 
hundred feet. Fortier then asked Story to show him where Cedar 
Swamp crosses Southern Avenue. Story said, "How can we, we are 
not surveyors." Westley Burnham asked regarding paragraph 13, 
Residential Development, if it had been discussed with the 
assessors as to how many lots it might entail. Story said they 
did not. Burnham then asked who was going to enforce paragraph 
b (7). He felt it put far to much burden on the building inspector. 
Burnham felt the by-law should be withdrawn and re-written, 
simplifying it so that lay people could understand it. Story 
said, "On the advice of our engineers, this has been simplified 
so that the lay person can understand it. 
Story moved to close the public hearing; seconded by Ginn, with 
the Board voting unanimously in favor. The hearing closed at 
8:50 p.m. 

Story moved that the Planning Board go on record in support of 
the Water Resource Protection District By-law; seconded Knowles, 
with the Board voting unanimously in favor. 

A continuation of a public hearing was held at 8:50 p.m. under 
M.G.l. Chapter 41, Section 81, and the rules and regulations 
relative to the subdivision control of Essex, to consider a 
subdivision of land known as Noah's Hill , off Addison Street, 
a pp licant William Tyler. 

A letter was read into the meeting from the D.P.W. stating that 
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after meeting with engineer Vasek Talacko it was decided that 
a drainage swale should be placed at the entrance of the 
proposed driveway to direct run-off to catch basins along the 
shoulder of Addison Street to prevent water from draining onto 
the street. Comments were received from the Fire Department 
and Police Department. Both approved of the subdivision, but 
the Fire Department stated that if further dwellings are 
constructed then a water line and hydrant must be installed. 
Story said he still feels that the circular cul-de-sac shown on 
the plan should be constructed. Talacko said he provided a 
different way, a 'T', to accomplish the same thing, i.e. provide 
a turn around for vehicles. Story said he does not agree with 
it because part of the circle is used for frontage. To show a 
'T' within the circle to be used as a turn around for vehicles 
was not good enough. Tyler - "I object vehemently to what you 
are suggesting. To the neighbors it is extremely important that 
the area not be changed extensively. What has been proposed is 
sufficient for a vehicle to turn around and to put in a circle 
like that would be a travesty. You have the waiver power for 
this." Talacko - "We came here with a preliminary subdivision 
plan. Why wasn't it brought up then." Westley Burnham - "Are 
you extending hydrants up to the cul-de-sac?" Talacko - "The 
D.P.W. asked that it not be done." John Champi - "I would like 
to see what has tg happen with a minimum amount of tree cutting." 
Tyler then read into the meeting a letter from Paul Ashley who 
asked that the Board grant the application with the waivers 
requested. The Ashley's stated that they hoped the Board's 
decision would take into account their wish that the environment, 
i.e. land and trees, be disturbed as little as possible. 
Ginn moved to close the public hearing; seconded by Story, with 
the Board voting unanimously in favor. The hearing closed at 
9:20 p.m. 

Ronald Ober , Pine Ridge subdivision - Ober said, "Clerk of the 
Works Robert Campbell could not be here tonight, so I am here to update 
you on the progress of the road. We are laying in the water main 
and repairs are being made to Pond Street, as requested. At 
the last meeting I said we were going to band the road, but now 
I have decided not to post a band but to use the money directly 
to~ards the construction of the road. 

Jay Willard met with the Board to discuss erection of a sign on 
property he rents at 26 Eastern Avenue. The sign would advertise 
Willard's company in Wenham and would consist of the company's 
name and telephone number. 
Dunn - "Why would you want a sign here?" 
iJIITard - lilt will invite people to use the business." 
Dunn - "I would have a problem with people taking their eyes off 
t'ii'8road to read a telephone number." 
Sall y O'Maley - "The by-laws state that billboards are nat allowed." 
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Westle y Burnham - "If he was operating a home occupation in 
town t hen he could fall under that by-law." 
~ - "I feel it is a very dangerous area to have a distraction 
such as a phone number." 
Story - "I do not see that a sign would be permitted under these 
circumstances. There might be a dangerous precedent." 
Knowles - "The town draws a distinction between hanging a shingle 
and advertising a business." 
It was the consenus of the Board that this would not be allowed. 

Engineer John Bennett met with the Board to submit a Form A for 
Brook Pasture Realty Trust , Martin Street. The Board reviewed 
the plan. 

Story moved that a Form A be aporoved and signed for Lot 4A, 
40,020 square feet, with frontage on Brook Pasture Lane, and 
Lot 4B, 41,528 square feet, with frontage on Martin Street, 
finding that approval under the subdivision control law is not 
reQuired. The motion was seconded by Ginn, with the Board 
voting unanimously in favor. 

Peter Van Wyck, together with surveyor Robert Klopotoski, met 
with the Board to discuss the amended plan for Low Land Farms. 
Klopotoski said, "We have decided to dispense wi t h all waivers 
and to file a revised plan which includes all items on C.T. 
Male's report and all items from the denial." It was suggested 
that the Planning Board seek legal advice from Town Counsel. 
The Board accepted the submittal of a revised set of plans. 
Story moved that this matter be submitted to Town Counsel 
relative to the necessity for a hearing and what the hearing 
can deal with, and whether the Planning Board needs to begin the 
submittal process allover again for the amended plan dated 
September 10, 1991. The motion was seconded by Ginn, with the 
Board voting unanimously in favor. 

It was brought to the Board's attention that a dr y cleaning 
business was going to open behind Puna's store on Eastern Avenue. 
The Board ouestioned why it had not come before the Planning 
Board, Conservation Commission, and Board of Health. Dunn said 
she had spoken to building inspector Richard Carter about this 
and was told that no permits were needed because it was a 
commercial property. Ginn said he had no problem with the 
business but proper procedures must be followed. He thought the 
building where the cleaning business was going to be was supposed 
to be an accessory building for Puna's, and wondered how they 
could open without permits. Knowles said he thought there were 
wetlands behind the building and ~uestioned the use of chemicals. 
Dunn said she WOUld speak with Carter again about this matter 
voicing the concerns of the Board. 

The Minutes of September 4 , 1991 , were read. Story moved that 
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the Minutes of September 4, 1991, be accepted as read; seconded 
by Ginn, with the Board voting unanimously in favor. 

Elizabeth Frye said she would like to mention to the Board in 
regard to earth removal that it does not mean taking soil out 
of town; it also means taking it from one place to another 
within town. 

Story moved to adjourn the meeting; seconaed by Ginn, with 
the Board voting unanimously in favor. 

Meeting adjourned at 11:00 p.m. 

Respectfully submitted by: 

Gillian B. Palumbo 

/ 
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Public Hearing for Noah's Hill 
subdivision, applicant William 
Tyler 

Ronald Ober 

Attorney Alan Swan for Frederick 
~arkham - submittal of Form A 

Submittal of preliminary subdivision 
plan for Susan Kane, Pond Street 

John Bennett - submittal of a F~rm A 
for Brook Pasture Realty Trust, 
Martin Street 

David Hidden for Ashley Thompson, 
46 Eastern Avenue 

Peter Van Llyck 

Update - Jim's Rubbish, Scotts Way 
Desmond property 

Sign bills payable voucher 

Sign payroll voucher 



Essex Planning Board 

September 4, 1991 

Present : Frances Dunn, Chairman; George Bragdon; Joseph Ginn; 
Mark Hall; Dana Story; Rolf Madsen (9:30 p.m.) 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter submitted a building permit 
application for Kevin and Kathleen Burke for construction of a 
single family dwelling on Lot 2 , Low Hill. 

Ginn moved that the building inspector issue a building permit 
for a single family dwelling on Lot 2, Low Hill, for Kevin and 
Kathleen Burke. The motion was seconded by Hall, with Dunn, 
Bragdon, Ginn, Hall, and Story voting in favor. 

A public hearing was held at 8:00 p.m. to consider a subdivision 
of land known as Noah's Hill , Off Addison Street , a pp licant 
William Tyler. Engineer Vaclav Talacko of Hancock Survey 
represented William Tyler. The total acreage of the parcel of 
land is 42 acres. The proposal is to divide the property into 
two lots, with Lot 1 41.7+ in size and Lot 2 - 1.6 acres. Lot 1 
also has a conservation restriction on part of the acreage, 
leaving 15.2 acres unrestricted. A waiver of the 16 foot roadway 
to a 12 foot roadway has been requested. Story said he felt the 
cul-de-sac should be constructed as shown on the plan as it is 
being used for frontage. 
Hall - "Obviously the Board has granted numerous waivers in the 
past. We look at each subdivision on an individual basis. We 
have to consider the proximity to the Essex River. Any additional 
paving would put a burden on this area here. I think if they are 
only putting two houses there it would be considered overkill." 
Bragdon - "I agree we do not want any more environmental problems 
in that area but we do have to consider the regulations." 
Ginn - "I can understand what the applicant is trying to do. 
What you ere trying to layout on paper is a road for frontage 
for two legal lots. There are concerns about drainage here. 
The list of waivers reauested were read into the meeting. Four 
waivers were granted under the preliminary application, and the 
following are waivers reauested beyond those agreed to under the 
preliminary plan: a) gravel road width to be 12 feet with variable 
width shoulders, not 20 feet as required; b) road crosssection to 
be as shown on the enclosed plan, sheet 3 of 3 and to 1"=4' as 
required; c) permanent monuments to be set on right side of road 
only, not at all changes of direction as required. Comments 
were received from the Board of Health, Conservation Commission, 
and Board of Selectmen, and read into the meeting. A letter 
was received from the D.P.W. stating that they did not want an 
8" water main in there at this time. If there is further 
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construction then a minimum 8 1t water main would be required. 
The D.P.W. felt the drainage patter on the north side was 
unclear and felt a possible solution to the possibility of 
sediment and siltation be carried onto Addison street would 
be the installation of a culvert in that area. Talacko said 
he had had a further meeting with the D.P.W. regarding the 
culvert but no memorandum, to date, had been received by the 
Board from the D.P.W. on this matter. When asked about the 
drainage flow, the engineer said the drainage entemthe culvert 
directly or flows down hill to a drainage swale and into a 
culvert. 
Talacko - "There will be no increase of run-off, because 
although a house and driveway will be constructed they will be 
removing a portion of the existing driveway. The D.P.W. has 
requested a swale across the street so that the water will flow 
there and not into Addison Street which could create an ice 
problem in winter." 
Dunn said she did not like gravel roads, and prefers to see them 
hot topped. Tyler said he hoped that the Board would not make 
him hot top the road. 
Bett y Ewing. Southern Avenue - I like the idea of the gravel. I 
do not understand why someone has to put in a road for one house. 
It is more pervious and I feel it would look better." 
Tyler - "You are going to learn from Mr. Welch that we have been 
there for forty years and welcome our neighbors to walk around the 
base of the hill. I'm sure they want to keep things the way 
they are." 
Ginn - The Board has to look at this in the same light as a dozen 
hOUSes. I'm not against a country driveway servicing two 
houses. I do disagree with the engineer that there will be no 
more run-off. I would not want to see an increase in run-off 
sheeting off the driveway and roof, and flooding a neighbor's 
property." 
Tyler - "Let me assure you that if any of this would cause a 
problem for a neighbor I personally would see the problem 
corrected. I have to rely on the engineer's word." 
Stor y - "I have no argument with the plan as a plan or a two-lot 
subdivision. My argument is that a theoretical line is being 
used to create frontage and I feel it should be constructed. 
I really am not concerned whether it is gravel or hot top. I 
do not sympathize with putting in a 12' road. I feel strongly 
that it should be 16'." 
Peter Van Wyck, an abutter - "I feel this is a very aesthetic 
plan. What Mr. Tyler wants to do is to save as much of the 
natural setting as possible. I could quite easily stand before 
you and say what I have to doand, therefore, he should, but I 
don't believe that in this case. I feel this plan is in the 
town's best interest. I feel there should be some consideration 
given. 1I 
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Harold Heussi , Addison Street - "Based upon Mr. Tyler's 
guarantee that if it doesn't work he will fix it, then I 
feel it is a good plan." 
Because comments had not been received from the Fire Depart
ment and the Police Department, and a memo from the D.P.W. 
regarding the culvert had not been forwarded, it was felt 
the hearing should be continued until the next meeting to 
give time for this information to be submitted to the Board. 

Hall moved to extend the public hearing to September 18, 1991, 
at 8:00 p.m; seconded Ginn, with Dunn, Hall, Bragdon, Ginn and 
Story voting in favor. 

Pine Rid ge Subdivision - "Ronald Ober, together with engineer 
Clay Morin met with the Board to discuss the upgrade of the 
drainage system. Morin said from the last meeting they have 
gone to the D.P.W. and the Conservation Commission regarding 
the modification to the plan. The D.P.W. and Conservation 
Commission could see no problem with it. Morin then 
presented a plan showing the section of the property where 
the change will take place. Ober also told the Board that 
he has three estimates for construction of the road, averaging 
$130,000. As, he said, in excess of $15,000 has already been 
expended into the road so far, he plans on putting $115,000 
in the form of a bank book to be held by the Planning Board. 
Hall asked who was going to confirm these figures for the 
Planning Board. Ober said he felt the Clerk of the Works 
could. Story felt the Board should receive three estimates 
for the road. Ginn asked if work was also required to be done 
on Pond Street. Morin said that Bruce Julian, Superintendent 
of the D.P.W., felt that it was not such a major project that 
the work would be required to go out on bid. The cost estimate 
included that work. Ober will return to the next meeting with 
estimates and bond. 

Attorney Alan Swann submitted a Form A to the Board for Richard 
L. Taves for property on Pond street. Parcel A is 3.22 acres 
with frontage on a 44' way. Parcel B is 7,580 square feet with 
frontage on a 44' way_ It was noted on the plan that parcel 
B is being conveyed to owner of the lot, Frederick W. Markham, 
32,429 square feet in size, as a contiguous lot, creating a total 
new area of 1.407 acres, and is not to be a separate building lot. 

Hall moved to approve the submittal of a Form A, Planning Board 
approval under the subdivision control law not required, for 
plan of land in Essex, Mass., property of Richard L. Taves, dated 
March 25, 1Q91, showing that two lots are being formed, Parcel A 
3.22 acres with frontage on a 44' way and Parcel B 7,580 square 
feet with frontage on a 44' way. The motion was seconded by Ginn, 
with Hall, Dunn, Ginn and Story voting in favor; Bragdon abstained. 
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Engineer Clay Morin submitted a r reliminar y subdivision plan 
for Susan Cain , 26 Pond Street, or a t wo-lo t subdivision. 
The Board accep t ed t he submit t al. 

David Hidden met with the Board to reouest a home occupation 
for Ashle y Thompson and Rebecca Laughlin , at 46 Eastern Avenue. 
Hall - "I have taken the position that I am very much against 
any kind of home occupation on this part of the road. Any 
kind of additional traffic will cause a traffic hazard." 
Hidden - "We aren't creating any additional traffic patterns." 
Hall - "You have six parking spots." 
H"Id'den - "We only need two, but we have to back out." 
Story - "How many employees do you have?" 
Thompson - "It is only me and my wife. There will not be any 
retail sales." 
~ - "I would be open to listening more if I can be convinced 
that this will not change from a home occupation to a business." 
Thompson - "My wife and I are artists. We create sculpture, make 
furniture, create things in stone. Most of my deliveries are 
made with my own van. When I take out a finished product it 
will be with my van." 
Story - "Unfortunately, we have had so many people have a home 
occupation which has grown and become a business." 
~ - "I am not endorsing this plan one hundred percent, but 
there are some advantages out of this. The barn will be repaired 
and raised so it is above the road. The driveway will be in a 
better location that it is right now." 
Laughlin - We hope to live there if we can get a home occupation. 
If not, we won't be." 
Hall - "I'm looking at a plan that does not show me lot dimensions 
"O"ra' curb cut." 
Madsen - "The only section of the home occupation by-law that is 
of concern here is the traffic generated. That is subjective to the 
number of trips the applicant will say occurs." 
Frederick Fawcett - "I feel that if it is/going to be a home 
occupation then no more than two paBking spots are required." 
Story - "The same thought occurred to me. If five parking spots 
are shown then it tells me that in essence you plan on traffic." 
Brag don - "I am reluctant to vote on a home occupation when it 
is not in effect." 
~ - "I'm not so sure this is as detrimental as we are making 
it out to be. Chief Platt said that when cars are parked on the 
side of the road that traffic slows down." 
Bragdon - "I would like to see the business in operation before 
I voted on it, but because I can't, I have to say it would not be 
a good place for a home occupation." 
Ginn - "I feel it would enhance the area and not be detrimental." 
HaIr - liMy decision is based on section 3 of the home occupation 
by-law, where I believe it WOUld generate traffic detrimental to 
the area, and therefore I would be opposed to this." 
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Story - "I would be opposed to this because we have been 
severely burned by something like this before. The traffic 
is also a concern to me." 
Dunn - "I would be opposed because of the traffic, and because 
we-don't have any way of really enforcing any violations. I 
am extremely concerned about the wetlands." 

Peter Van Wyck and Robert Klopotoski met with the Board to 
discuss the submittal of an amended subdivision plan for Low 
Land Farms. Klopotoski said the appl icant. is supposed to 
return the plan with all the reasons for denial corrected on 
the plan. Klopotoski indicated that the corrections had been 
made except the length of the road. 
Madsen moved to return the documents to the applicant until 
they are completed as required; seconded by Hall. 
Frederick Fawcett asked to read in the meeting an excerpt of 
a letter written by Gregor I. McGregor on the submittal of a 
revised plan. Klopotoski said it sounded as though the submittal 
was being turned down. He told the Board, "You accepted it at 
the last meeting and therefore you must take action on it." 
Madsen withdrew his motion. 

Hall moved to adjourn the meeting; seconded by Ginn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 11:00 p.m. 

Respectfully submitted by: 



Essex Planning Board 

Building Permits issued 

Period of August 27 throug h Sep tember 16, 1991 

8-27-91 James Donavon, 90 Conomo Point Road 
Replace foundation .....•............. $1,000 

8-27-91 Scott Woodward, 78 Main Street 
Repair building .............•......•• $2,000 

9-3-91 Frank & Helen Story, Addison Street 
Addition ...........•................• $19,000 

9-3-91 Eugene Bohnwagner, 17 Winthrop Street 
Second egress ............•............ $2,000 

9-3-91 Dr. Stephen Price, 74 Martin Street 
Ramp • '" . '" • . • • . . . • . . . . . '" • '" . • . . • • • • • . • • •• $ 3 , 0 0 O. 

9-9-91 Kevin & Kathleen Burke, Low Hill 
New dwelling ......•.. 0 ••••••••• 0 •••••• $105,000 

9-9-91 Gerald Parady, 17 Prospect Street 
Deck ........ "' .. "' ...................... $1,000 

9-9-91 Blake Story, 17 Story Street 
Addition .. 0 0 0 0 0 0 •••••• 0 •• 0 •• 0 •• 00 ••••• $18,000 

9-9-91 Nicholas/ Deborah Kuffel, R141 Western 
New dwelling ............ 0 ••••••••••••• $75,000 

9-9-91 Richard O'Leary, 1 Prospect Street 
Storage shed .•..•...... 0 •••••• 000 ••••• $300.00 

9-9-91 George Johnson, 38 Wood Drive 
Repair foundation .................•... $7,500 

9-9-91 Anthony Sanchez, 2 Deer Hill Farms 
New dwelling .. 0 0 ••••• 00.0 ••••••••••••• $146,000 

9-9-91 Gardner Butman, 21 Apple Street 
Remade 1 ...........•.... '" '" . . . . . . • . • . . .. $ 9 I 000 

9-16-91 Francis Poole, 16 Harlow Street 
Reshingle •••....•..••. 0 ••••••••••••••• $500.00 

9-16-91 Mstr. Davids Realty Trust, 44 Pond St. 
Repairs ..•.•....•....... 0 •••••••••••• 0 $500.00 

9-16-91 Phillip Frank, 7 Patriots Lane 
Remode 1 ....•.•••••..•........•••• '" • . •. $ 8 , 000 



Essex Planning Board 

7:45 p.m. 

Thursday , August 22, 1991 

AGENDA 

Special meeting to discuss new hearing 
for Watershed Protection By-law 



Essex Planning Board 

Thursday, August 22, 1991 

Present : Frances Dunn, Chairman; George Bragdon; Joseph Ginn; 
John Knowles; Dana Story. 

Meeting called to order at 7:45 p.m. 

Dunn - "This meeting is called to discuss the rejection of 
the watershed protection by-law. 
Story - "Sally (Town Clerk) suggested two dates to me for the 
hearing. When is the Town meeting going to be?" 
Dunn - "The Town Meeting is going to be September 23,that is 
definite. Gill called me tonight to say we could not hold 
our public hearing on September 11; we should hold it September 
18, at 8:00 p.m. She also said she would advertisethe 
public hearing on August 27 and September 3, and that would set 
up our timing. Does that sound fine." 
The Board was in agreement with the dates. 

Story moved that the Planning Board hold a public hearing on 
Wednesday, September 18, 1991, at 8:00 p.m. in regard to the 
overlay watershed by-law, pursuant to the rejection of the 
Attorney General's office of the passage of the law at the 
Annual Town Meeting on May 6, 1991, which necessitated holding 
the hearing on September 18 on the proposed by-law. The 
motion was seconded by Knowles, with the Board voting 
unanimously in favor. 

Story moved to adjourn the meeting; seconded Knowles, with 
the Board voting unanimously in favor. 

Respectfully submitted by: 

B. Palumbo 



Essex Planning Board. August 7 t 1991 

8:00 p.m. · . . 
8:30 p.m. • • • 

8:45 p.m. • • • 

9:00 p.m. · . . 

9:15 p.m. • • • 

Business: 

AGE N D A 

Review of definitive plan for 
Noah's Hill subdivision (Tyler) 

Peter Van lJyck 

Diane Bragdon 

Ron Ober, Pond street subdivision 
Pine Ridge 

David Hidden for property at 
46 Eastern Avenue 

Jim's rubbish, Scot's lJay 

Sign mylar for Tyack/Markham 

Lighting at Max Callahan's restaurant 

Sign bill's payable voucher 

Sign payroll voucher 



Essex Planning Board 

August 7, 1991 

Present : Frances Dunn, Chairman; George Bragdon; Joseph Ginn; 
John Knowles; Dana story (8:20 p.m.) 

Meeting called to order at 8:00 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for Peter and Kim Rutherford for construction of 
a single family dwelling at 87 Martin street. Size of building -
length 40', width 27', height 30 ' . 

Ginn moved to approve the building permit application and plan of 
Peter and Kim Rutherford for a 27' x 40' 2-story cape at 87 Martin 
Street. The motion was seconded by Bragdon, with Dunn, Knowles, 
Bragdon voting in favor; Ginn voted present. 

A building permit app lication was submitted for Dennis A. Nunes, 
16 Harr y Homan's Drive, for construction of a 2-car garage. 

Bragdon moved to approve the construction of a 2-car garage for 
Dennis A. Nunes, at 16 Harry Homan's Drive. The motion was 
seconded by Knowles, with Bragdon, Dunn and Knowles voting in 
favor; Ginn voted present. 

Kevin Burke - review of a plan for Lot 2 , Low Hill. There will 
be further review at the Board's next meeting on September 4. 

It was brought to the Board's attention that Jim's Rubbish, Scot's 
Way, has been parking filled trash trucks on s1 t e creat 1ng a ba d 
odor. When Jim's Rubbish applied for a permit for the business 
the Board was told that every truck would be emptied and cleaned 
in Peabody every night before being parked. The Building 
Inspector said he WOUld check on it even though rubbish and odor 
are Board of Health issues. Carter said he had heard the 
business was being sold, but Ginn said it should make no 
difference; the permit was issued contingent upon the trucks 
being emptied and cleaned before being parked on that site. 

An informal review of the definitive plan of the Noah's Hi l l 
subdivision was made. A letter was received from the D.P.W. 
stating they did not want to see an 8" water main go in there 
at this time. If there is future development then the minimum 
8" water main will have to be constructed. The D.P.W. also felt 
that the drainage pattern on the north side of the proposed 
driveway was unclear. Vasek Talacko, an engineer from Hancock 
Survey, presented a plan of the drainage showing how the water 
will flow under normal conditions. The D.P.W. had suggested 
a culvert to correct the possibility of water running across the 
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proposed driveway carrying sediment and siltation onto Addison 
street. Talacko said he had not checked with the D.P.W. 
regarding their suggestion of a culvert. story said he felt 
the Board should go along with the D.P.W.'s suggestion. Talacko 
said they were still asking for the following waivers: 
1) Gravel road 12 feet wide, with a 6' shoulder on one side and 
a 12' should on the other. The varying shoulders is because the 
road is not centered because they are trying to avoid trees; 2) 
Permanent monuments to be set on the right side of the road only; 
3) The road crosssection to be shown on the enclosed plan, sheet 
3 of 3. In the future if the land is divided then the Planning 
Board has the option to require more bonds. Story said he felt 
a lot of the waivers that were being requested were requested of 
other subdivisions. The Board was told that the intent was to 
try and create the look of a driveway and to save the trees. 
A public hearing was set for September 4, 1991, at 8:00 p.m. 

Robert Klopotoski, representing Peter Van Wy ck, submitted to the 
Board an amended subdivision p lan for Low Land Farms. Klopotoski 
said the subdivision road can be built without the three requested 
waivers, length of dead-end road, scale on plan, and profile and 
amount of cover on culvert. Story moved to receive the 
resubmittal of the amended subdivision plans of Low Land Farms, 
dated September 1, 1990, revised August 1, 1991, applicant Peter 
Van Wyck. The motion was seconded by Ginn, with the Board 
voting unanimously in favor. 

The Board discussed the day -care home operation of Diane Bragdon, 
24 Apple Street. For this discussion Board member George 
Bragdon removed himself from the Board and became a member of 
the public to represent his wife. The Board was told that 
Diane Bragdon has been issued a license from the state to run 
the day-care. The The home occupation consists of one other 
employee. Two Apple Street residents attended the meeting and 
neither had problems with the operation. It was the consensus 
of the Board that they had no problems with Bragdon's day-
care home occupation. 

Ronald Ober, Pine Ridge subdivision, met with the Board to discuss 
new drainage plans and to make an appointment at the next meeting 
for procedures he plans to use for bonding the road. He 
introduced the Clerk of the Works, Robert Campbell. Campbell 
said there has been no work since the last letter was sent by 
him. The change in drainage was made because they found the 
water table was higher than anticipated, and therefore at 
certain times of the year the leaching area would be in water. 
Rather than minimize the leaching area, they made it shallower 
but wider. Ginn said, "Awhile ago, I had asked about a monitoring 
well for observation and was reprimanded by Mr. Ober for the 
suggestion. I feel if it had been done, it would have prevented 
this." 
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Nicholas and Deborah Kuffel, R141 Western Avenue, submitted a 
building permit a pplication to the Board, for construction of 
a 28 1 x 34 1, with 141 x 18 1 sunroorn, 2-story, gambrel roof 
log cabin. 

Ginn moved to allow the building inspector to issue a building 
permit for Nicholas and Deborah Kuffel, Lot 3 of Form A dated 
June 19, 1991, for a single family dwelling, pending receipt of 
a letter from the Board of Health approving the plan. The 
motion was seconded by Bragdon, with the Board voting unanimously 
in favor. 

The Board discussed the p oor lighting in the vicinity of Max 
Callahanls Restaurant and expressed concerns for public safety. 
Story said he spoke to the Police Chief who feels a light 
should definitely be lit. The Board felt a letter should be 
sent to Robert Offen berger, owner of Max Callahanls Restaurant 
requesting the light .. in front of the restaurant be illuminated 
again. 

Deborah Kuffel submitted a new my lar for property owned by 
Frederick Markham for the Board to sign. She said the bank 
needed a new mylar. When the Board placed the new plan over 
a blueprint of the original plan it did not match; therefore 
the Board refused to sign the new plan and reurned it to Kuffel. 

Knowles brought up for discussion the parking in front of 
Blackwood Antig ues on Southern Avenue. He felt it made the 
corner dangerous. 

The Minutes of July 10, 1991, were read. Story moved that the 
Minutes of July 10, 1991, be approved, with the following 
amendment: on page six - Story was not on the Planning Board 
when the plan was submitted in December 1980. The motion was 
seconded by Ginn, with the Bo~rd voting unanimously in favor. 

Story moved to adjourn the meeting; seconded by Knowles, with 
the Board voting unanimously in favor. 

Meeting adjourned at 10:45 p.m. 

Respectfully submitted by: 

If, (/ / / / ' 
7 /-) tr;1 AA AJ AJ 

Palumbo 



Essex Planning Board 

8:00 p.m. 

Jul y 10 , 1991 

AGE N 0 A 

Continuation of public hearing -
Peter Van Wyck 



Essex Planning Board 

July 10, 1991 

Present : Frances Dunn, Chairman; George Bragdon; Joseph Ginn; 
Mark Hall; John Knowles; Rolf Madsen; Dana story. 

Meeting called to order at 7:50 p.m. 

A Continuation of a Public Hearing was held at 8:00 p.m. under 
M.G.l. Chapter 41, Section 81, and the rules and regulations 
relative to subdivision control of the Town of Essex, Section 
6, to consider a subdivision of land known as low land Farm, 
app licant Peter Van Wyck. 

Hall asked of the Planning Board's engineer for site plan review 
had reported back to the Board. 
Knowles - "Only that he has been paid." 
Hall - "That was it. So he never gave us any review of the plans 
ri3'SUbmitted to him." 
Dunn - "I have not heard anything from them." 
van-Wyck - "I gave him a check about a week ago, the day before 
the 4th of July." 
~ - "With most communities, there's an ongoing exchange 
between the applicant and the consulting engineer. and obviously 
that's not what is going on. That's the whole purpose of us 
hiring under the statute a consulting engineer, to guide us 
through this process. Maybe it's not us instructing the 
applicant or the consulting engineer." 
Madsen - "The problem was that the consulting engineer had not 
been paid for services rendered, which is a real problem. If 
he cannot review future plans for non-payment, one of the things 
I question would be the viability of the applicant and his 
financial condition to have a plan come before us if he cannot 
come up with $1,400 to py the engineer." 
~ - "We are relying on this individual for his expertise and 
if we cannot rely on it, I'll be frank with you, I'm not in a 
position to make a recommendation on this plan." 
Knowles - "You raise the point that this maybe somehow our 
responsibility. I'm looking at a letter from then chairman 
Dana Story, 'Please pay the bill in full to avoid interruption 
of the subdivision plan review process,' that's what has 
happened. This was clear from the start. There was also 
some dispute as to what communication was delivered from C.T. 
Male to me. He is happy to put that communication in writing 
if there is any more Question about it." 
Story - liMy recollection of the comments made at the last 
meeting, it seemed to be the unanimous opinion of this Board 
that we did not want to ask this man for any more reviews of 
any kind until he had been paid, because I felt that the credit 
rating, if nothing else, of the Town of Essex was in jeopardy. 
Therefore, until this bill had been paid we shouldn't ask for 
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anymore advice. Now it has been paid, I do think it is 
incumbent upon us to say we would like to have further review 
so that he will know we want him to proceed and he can tell 
us than what his feelings ara." 
Van ~ y ck - "I would like to bring to the Board's attention 
that two meetings ago it was decided that C.T. Male would not 
be asked for a further review. Just review the records of 
that. The next time it did occur the Board reversed them
selves and they wanted to have a further review." 
Madsen - "I think the records would indicate, and I don't 
want to get into a semantic argument here, that the opinion 
of the Board was that we would not ask C.T. Male for further 
review until we had confirmation that payment in full had been 
made for services already rendered. I know that's the way it 
went.1I 
~estle y Burnham - II It is my understanding that you are going 
to stop the hearing process because you haven't heard from a 
third party and you haven't requested a review of the revised 
plans." 
Dunn - "We reouested it but they would not do it until they 
were paid. Now they have been paid but there wasn't enough 
time." 
~. Burnham - "~e went through the hiring process to get this 
engineer. It is my understanding they were expecting to be 
working for us." 
Madsen - "They are." 
W. Burnham - IINow the billing process is between the applicant 
and them. " 
Knowles - "No, the billing process is not between the applicant 
and the engineer. It's between us, the Town and the engineering 
firm. When he says they will not perform any more work until 
they are paid in full for the work already done, that stops the 
process. That was the gist of the letter going out on May 14 
which warned of that." 
W. Burnham - "I'm trying to get clear where you stand on this. 
I t doesn ' t sound fair to me because Massachusetts General Laws 
are set up for time frames for both the protection of the 
applicant and you to allow the Planning Boards· time to deal 
with this. He's already extended at least once judging from 
the gist of the statements, and now you are saying because the 
Planning Board cannot get their engineer to review his plans •••• " 
Dunn - "No, he wanted to get paid first." 
W:-Surnham - "I'm just painting a pic-ture of what it looks like, 
f ha t you are trying to hold him up." 
Knowles - "No, we are not supposed to pay his bill." 
Hall - "You know and I know that if we wanted to stop the time 
fr8me even if we do not have the proper information to make a 
decision, we'd close the public hearing and base our decision 
on what we have in front of us tonight. Now I don't think the 
applicant wants that, nor do we want that. That's the purpose 
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of the statute, to allow for the expertise." 
story - "Mr. Burnham, this hearing was extended with the 
written consent of the applicant." 
W. Burnham - "It would have to be." 
s t ory - " I know it, but don't imply that we are being unfair 
to him and doing things arbitrarily. We asked permission to 
extend it; he gave it to us in writing." 
W. Burnham - "I was just looking at the possibility of another 
extension. II 
Madsen - "We are getting the technical support that we need to 
do a proper evaluation of a plan on its engineering merit. 
Being the lay board that we are, we don't have the expertise 
and all we are doing is protecting the town. In a sense, what 
C.T. Male has come back with is something that is not really 
unattainable for the applicant to ' do; somethings were just 
simple paperwork errors. It just makes sure everything is 
correct. In a sense, we are protecting the applicant as well 
as the Town of Essex." 
Ginn - "It was my understanding at the l~st meeting a motion 
was made that the public hearing be continued to enable the 
engineering firm to receive payment so they could, at this 
meeting, give their report to us on the status of the new plan. 
I think I made that motion and everyone was in favor of it as 
well as the applicant. I am a little disappointed that, 
whoever's fault it is, whether it be ours, the applicant's or 
C.T. Male's, that information is not in front of us tonight. 
There are a number of people from the public who have come here 
for a hearing tonight, anticipating we were going to have a 
public hearing, and in all probability closing the hearing 
tonight and making a vote on it. Now we are faced with either 
closing the hearing tonight without the proper review that I 
think we would all anticipate, or another continuation. I 
don't know whose fault it is. Maybe the Board should have 
followed up on it a little bit closer." 
Dunn - "1 don't know whose fault it is, that is not the point; 
~information isn't on the table so should we set up another 
date to be here. 'I 
Madsen - "I would recommend the Planning Board suggest to the 
applicant that we really cannot make a determination until we 
receive the report from C.T. Male with our subjective opinions 
and their response. I don't think it would be fair, either to 
the applicant or to us to make a decision tonight. Should the 
applicant request that we make a decision tonight, that's fine. 
Before we take it any step further I think that's what we should 
do." 
Van Wyck - "I think, first of all, the extension I did give you 
was for the 17th of July which is six or seven days from now. 
You are asking me to extend this meeting and I would like to 
point out to you that we should get the public hearing over 
tonight and then •••••• " 
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Dunn - "I don't think we should do that. We've already 
dISCussed it and we all want to see C.T. Male's report. 
We cannot shut the public out of that." 
Madsen - "We cannot make comment or read the engineer's 
comments into the record if the public hearing is closed. 
Van Wyck - I1What do you expect C.T. Male to give you?" 
Madsen - 1100 you have something in this plan that you are 
uncomfortable with, that will not pass through an engineering 
review'll1 
Van Wyck - lilt's just that we go on and on and on. 11 

Madsen - "If you had paid him within a timely manner I wouldn't 
be sitting here tonight, would I?" 
Van Wyck - "I think we are relying too much on what he mayor 
may not say. He's given a report." 
Hall - "He's got to review your plan relative to the rules and 
regulations of the Planning Board. 11 

Robert Klo potoski - I1What he was hired for was a technical 
review. He said it right on his report; nothing to do with 
Planning Board policies. The technical review was more or less 
taken care of. I took care of all the technical points. 11 

Hall - I1He has not responded to us that you have done it.11 
KIOpotoski - I1What is left is policy decisions the Planning 
Board has to make and you haven't even started that process yet." 
Dunn - "We have all agreed that we need C.T. Male's review in 
frOnt of us to act on this plan. All we are asking right now is 
whether or not we can have an extension from the applicant. I 
think everything else has been discussed." 
story - "Is it not true that until the state allows you to you 
cannot turn a shovel." 
Van Wyck - "I'm glad you asked that question. I have my attorney 
here. I will have him address this question, because it's my 
nickel." 
Attorne y Michael Case y was introduced to the Board. 
story - fi ls it not true that until Peter gets permission from the 
state he cannot turn a shovel?11 
Case y - "No, that's not true. As a matter of fact I have brought 
with me tonight a copy of a letter from the attorney general 
which indicates this in a nutshell." 
Knowles - "Is this the complete decree. As I understand it, 
it has not been accepted by the court yet." 
Casey - liThe consent decree, in my understanding, is also that 
it is not formally entered." 
Knowles - "I was asked specifically today not to mention that 
because it has not been filed with the court." 
Casey - "Then you have knowledge of that.11 
Knowles - "No, I got this from the secretary of the attorney 
general's office. I think it's straight forward. I've been 
told not to bring it up because it has not been accepted by the 
court." 
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Case y - "The consent decree, as signed by both parties, as 
contemplated to be filed with the court, if that is indeed 
the status, does not contain any provisions in it which 
prohibit Peter from doing any work on the Low Land farms 
parcel, other than those three specific areas that were the 
subject of the proceedings. Again, I have a letter confirming 
that, written to me on June 21, 1991, from Jim Milkey, the 
assistant attorney general, which was the day we signed the 
consent decree, and again, it indicates exactly what I have 
said, with the exception of the three specific areas on the 
parcel which were the subject of the proceedings. There is 
no other restraint against Peter going forward and doing any
thing he wants to do within the bounds of the law on that 
property. ~; 
Knowles - "Would it be appropriate for us to see the full 38 
pages." 
Casey - "I ordinarily would say yes because these are public 
documents. However, based on what you informed me tonight, if 
indeed it has not been, as yet, finalised by the court, I would 
not care to pass it around. Once it has been formalised - we 
went into Boston on June 21, which, I think, was a Wednesday or 
a Thursday, and we had a hearing date of the 25th when the 
entire matter was supposed to be brought to a head finally and 
forever, and Jim Milkey was supposed to run across the street 
and file with the court - if that hasn't been done yet then that 
is entirely within the province of the Attorney General's office." 
Knowles - "How long does it take the courts to accept the decree?" 
Casey - "Normally it would be virtually immediately. In a case 
where both sides have agreed and there are no issues left outstanding, 
no disputes, and the court is presented with a document which says 
this is what the parties have agreed to, it's been worked out 
over many months, it's been very carefully drafted, this is in 
lieu of two or three weeks of trial, unless the clerk found some 
serious legal problem with the decree, something that was put in 
there that didn't belong there, there would be no reason why the 
court would not read it within a reasonable time, a day or two. 
If he found no problems with it he would sign off on it. What 
I'm saying is there would not be any further proceedings in court, 
there would not be any further litigation, there would be nothing 
else which WOUld delay the process, so it should be a matter of a 
very few days from the time it is filed in court until the time 
it becomes a matter of record, two or three days I would say is 
average. I! 
story - "Counsellor, what you are saying is that actually 
nothing, in favt, has happened." 
Casey - "Based upon what I've been told tonight, which is news 
to me. I was not aware that Milkey had not run across the street 
that afternoon or the morning after, but that's fine. Maybe he 
has had other fish he has had to worry about. If, in fact, that 
is the case, then you are correct, the consent decree does not, as 
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yet, have legal binding status. This works both ways too; 
he's under no obligation to do anything according to it either. 
Right now, the whole thing would be in limbo, if it has not 
been filed with, or approved, by the court. All I can tell 
you is it was signed back on June 21 by both parties. Peter 
waived all appellate rights, which guarantees there would be 
no further proceedings, and as drafted and as agreed to and 
as signed by the parties, with the exception of the three 
specific areas on the parcel that were the subject of the 
proceedings, there is nothing in there that keeps Peter from 
going forward with any of the project on any other areas of 
that parcel that he desires to go forward on." 
Story - "I woulc like to ask the applicant to what extent this 
plan differs from the one which was turned dawn by the Planning 
Board in 1981. This was turned down for a host of reasons." 
Van Wyck - "Bear in mind that I had given the Board a traffic 
study;" 
Story - "Just for the record, I was on the Board when a similar 
plan which was submitted in December 1980 was turned down in a 
three-page decision by the Planning Board. I'd like to know 
what the difference was between the plan which was turned down 
and the one you propose now." 
Van Wyck - "Actually, there is very little difference. I don't 
recall exactly how that plan looked, but I think this plan incorpo
rated a ••••••• to the dump land which I had a right-of-way which 
came up and the road would go down and over the dump. In this 
case, it doesn't do that, it just goes down the long side of my 
property. There are the same number of lots. Other than that 
it's the same thing. Second guessing what the Board might want 
to know, I did have this •••••• done so the Board would be aware 
that the juncture between Apple Street and Turtleback Road and 
Apple Street and Low Land Farms is not a dangerous intersection 
in regards to safe traffic patterns. I think that's the major 
difference. I've come before the Board with a plan that's safe 
with regards to normal traffic patterns as we know it now." 
Story - "The traffic patter was one of the principle objections 
of the previous board." 
Van Wyck - "You asked me the difference. Before I never had a 
traffic study; now I've come to the Board with a traffic study." 
Klo potoski - "Back then the subdivision rules required a 50 foot 
right-of-way for a dead-end street. At that time Peter did not 
have a 50 foot right-of-way. Now the regulations only require 
44 feet, which is the width of the existing right-of-way. So 
it's been a rule change more than a land change." 
Bragdon - "Have you shown the traffic study to the D.P.W., the 
police department and the fire department?" 
Van Wyck - "I think the D.P.W. does have it and this Board has it 
t oo. " 
Bragdon - "Have they reviewed it. 
ations?" 

Do we have their recommend-
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Dunn - "Which, the D.P.W']" 
'§"'r'8gdon - "All boards which have anthing to do with it." 
Dunn - "Did they ever deny it?1I 
S't'O'ry - "Yes the D.P.W. and the Conservation Commission." 
Ginn - "The Conservation Commission has not reviewed the plans 
as-5ubmitted in depth. They reviewed the plans for this Board 
and have written a letter to this Board stating that additional 
requirements were necessary." 
Dunn - "So it was not denied." 
Ginn - "The Commission has not denied the plans because they 
have not formally filed a Notice of Intent to the Conservation 
Commission. We stated that in a letter to this Board." 
Concerns were then expressed by the public as to the dangers 
of the road in that area. 
Van Wyck - "I'd like to say I also feel your concern. It is 
for that reason that I decided to hire a consultant to get a 
technical view on just what the situation is. He is a registered 
consultant and that is why I had him here to address that very serious 
concern. We have taken into consideration what the problem was 
and addressed it. There are some things we can do. I have asked 
the D.P.W. for instance, to allow some of the clearing of the 
brush that you see." 
Bragdon - "We are all familiar with the road, we are all familiar 
with the curve in the road. One of the D.P.W. members informed 
me this is the narrowest road in town right at the curve point, 
so I'm more interested in finding out what the D.P.W. said on the 
evaluation of this plan that was currently submitted." 
Story then made a motion to close the public hearing. The 
motion was seconded by Knowles. 
Hall - 1I0bviously we have gone a long way with this plan. We've 
submitted it to C.T. Male and the applicant has incurred some cost. 
We've incurred a considerable amount of time whether it's been 
productive or not, but we have all endured and spent the time to 
try and review this plan. I think we've taken it this far that 
for us to close the public hearing, and obviously J remember 
reading the Minutes and you, Mr. Story, read a 14-page document, 
is to take five steps backwards. The applicant can turn around 
and resubmit this thing, and you and I know, he probably will, 
so why should we close the hearing, reopen the hearing and start 
the process allover again. It doesn't make any sense. Why 
don't we continue the hearing so we can try and get it at least 
to a point where we can have the proper information in front of 
us, and then we make a decision whether it is in favor or not 
in favor and vote accordingly; but for us to take the steps 
backwards •••• " 
Story - Imade a motion. It's up to the Board to vote on it." 
Ginn - "I would like to ask the applicant if he would allow the 
public hearing to be continued to our next scheduled meeting 
and that way I think that that will probably tell the answer." 
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Dunn - "I think the next meeting will give us the answer too." 
v;n-Wyck - III would like to point out that the next scheduled 
meeting is a month from now. I find that time lapse 
unacceptable as much as this is the summer time." 
Hall - "We didn't put ourselves in that position, Peter, you 
put us in that position by not pay ing until you did. I' 
Dunn - 1100 we have an extension to our next scheduled meeting?" 
~W y ck - "I think you can vote on it now, either for or 
against it." 
Bragdon - "Beca~se my wife baby sits the Van Wyck child, I am 
not going to vote because there may be a conflict of interest." 
The vote on the motion was as follows: Dunn and Bragdon 
abstained from voting; in favor - Hall, Ginn, Madsen, and 
story; opposed - Knowels. 
Madsen - "I moved to hold a special meeting July 16, 1991, to 
review all comments from the public hearing so we can make a 
determination and decision." 
The motion was seconded by Ginn. 
Madsen - "I'm not concerned procedurally. What I'm concerned 
about is that I do not have an engineering riview." 
!:!!!.!l - "We are not going to have it by the 16th." 
Madsen - "I know, but I'm going to take some time to review this 
before I make my decision on whether it is yes or no, because 
I do not have the benefit of an engineering report. Before I 
put my vote on the table I want to take a real close look at this 
and look at his revision." 
!:!!!.!l - "You could deny it on his waivers." 
Madsen - "That's true, but is that what we want to do. 1I 

Hall - "I'm suggesting that if you want to go through that whole 
process of reviewing the engineering comments, and then his 
engineer, his comments ••• " 
Madsen - "That's not my problem, it's Mr. Van Wyck's, because 
he chose not to." 
Hall - "But what you're afraid of is that under the statute 
that each time we will be relying on a third party engineer, 
that that is not enough to stand up in court if we don't have 
documentation that we as a Board, elected by the people, will 
make a decision." 
Madsen - "We can, in turn, if you want, not have a special 
meeting; we can do it tonight." 
Two members could not be present on July 16 and one member 
could not vote, so there was a discussion on whether another 
date should be set. No agreement could be reach on a date for 
the special meeting so Madsen withdrew his motion. 
A member of the public whose name was not given said she would 
like to have assurances that no other individuals on the Board 
were in conflict. 
Dunn - "Nobody else has a conflict of interest." 
~ y - "Not to my knowledge." 
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Frye - "Because your son has worked for and been paid by Mr. 
Van Wyck. That's the way the law works." 
Van Wyck - "Who have I hired?" 
Frye - "Who worked on those •••• (could not be heard on tape) 
Van Wyck - "That's Apple street Farms." 
Dunn - "We don't want to do anything here that is in conflict. 
tiii9ii was the last time that David was up there, Peter?" 
Madsen - "B.J., you've been into this before, you know the 
procedure to file when you think a person has a conflict of 
interest, you go through Town Counsel." 
Frye indicated that the public had attended three meetings and 
had not been able to speak. 
Dunn - "I think the public has had quite a lot to say in this." 
The Board then reviewed the engineer's report against the 
revised plan. Each step was checked to see if it had been 
complied with. 
Madsen - "Here we have four waivers. Of those things, what 
are issues?" 
Hall - "The other deficiencies besides the waivers were under 
section 6.01(1)B; the waivers are identified under section 6.03, 
6.06(a), 6.06(c), 7.01 - underground utilities are not shown, 
7.02 - the waiver reouest for width of roadway, 7.04 (1) (2) -
some question whether the specs. are required, waiver on the 
coverage of the drain at the culvert under 7.03, that's the 
fourth waiver, ouestion on the 1991 testing not available, and 
the final, sidewalks - is that a waiver?" 
Van Wyck - "Are sidewalks required?" 
Klo potoski - "I think somewhere it says it shall be required 
only on the Board's determination that that class of street needs 
a sidewalk in conformance with existing pedestrian patterns." 
Hall - "My opinion is that this hearing should have been extended 
but I will vote on it though." 
Ginn - "I would like to have seen this continue. I voted to 
crose it because Peter did not want to extend and give us permission 
to extend the public hearing to our next scheduled meeting. I 
have a problem with the waiver of 16 feet of paving. I feel it 
should be at least 20 feet. I think there are some issues and 
concerns here that the Conservation Commission will have to 
address and I think that could change some of the drainage as 
presented to this Board. I'm not saying that it will." 
Dunn - "I have a problem with voting on this since the public 
knows far more about what my family is doing than I do. 
Nevertheless, I'm not going to put myself in a bind and vote on 
it because I don't know what was done; I don't know if the 
family has worked" up here or not. Since I don't have the time 
to find out whether or not he was paid or what, if he was I do 
not want to put myself in a spot. I fully intended to vote 
because I did not know about this. Anything to get rid of a 
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vote and it's been done, so what can I say. It's going 
to be too costly for me. I'm sitting here for nothing. 
When somebody tries to do something for the town and you 
think you are doing something fair and square that choice 
has been taken out of my hands, and I can't afford to pay the 
piper, so I would just as soon not vote." 
story - "I take serious issue with this traffic study. I 
walk Apple street probably three times a week and I guess I'm 
as familiar with the contours and the nature of Apple street as 
anybody is, and I think the six lot subdivision that empties 
onto Apple Street or enters from Apple Street is a serious 
mistake. The statement of this engineer, not to the contrary 
nor withstanding, I think there would be a serious traffic 
problem there and I'm also concerned with some of these 
reservations of our engineer. This lot has the potential for 
twelve dwellings, six lots and six duplexes, and the traffic 
that entails I think would be a bad thing for Apple Street." 

Madsen moved to deny the plan of Low Land Farms due to 3.04, 
because the submittal fails to comply with Section 6.01-1, 
plan fails to show typical road cross section electrical 
easements; 6.03, to deny the requested waiver for road profile 
scale requirements; 7.024, as the Town's minimum width of roadway 
requires 20 feet, 16 feet is provided, and 20 feet based on 
potential development should be required; 7.024C(2), to deny 
the reouested waiver for the length of the road, due to public 
safety concerns for the intersection of Low Land Road and Apple 
Street, the road should be no longer than 1,200 feet; 7.03, to 
deny the waiver for coverage over the culvert; 6.03, 6.06(A), 
6.06(C), as to reflect the feeling within the Board that the 
plan is not technically adequate and lacks conformity to the 
Board's design and construction standards, based upon the Board's 
engineering report; and that the Board was effectively precluded , 
from receipt of the second engineering review. The motion was 
seconded by Story. The Board was polled for their vote as 
follows: Story - yes; Hall - yes; Madsen - yes; Ginn - yes; 
Knowles - yes; Dunn and Bragdon abstained. The vote was 
five in favor of the motion and two abstentions, therefore the 
motion carried. 

Madsen moved to adjourn the meeting, seconded by Hall, with 
the Board voting unanimously in favor. 

Respectfully submitted bX: 
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John Janes, Western Avenue 
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Deborah Kuffel - review of preliminary 
subdivision plan, Western Avenue 
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plan - Susan Kane, Pond street 
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of Peter Van Wyck, Low Land farms 
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Essex Planning Board 

June 5, 1991 

Present Frances Dunn, Chairman; George Bragdon; Joe Knowles; 
Joseph Ginn; Rolf Madsen; Dana Story. 

Meeting called to order at 8:00 p.m. 

Joel Thomas, of the Shi pyard, met with the Board for an 
informal discussion on a proposal to divide the property. 
Thomas said Crocker Boatyard has been leasing a quarter of 
the property and wanted to lease more, so they decided to 
see if they could own it outright instead of leasing. 
Thomas said, "There would be no change of use. Crocker will 
still be repairing and maintaining boat equipment. The plan 
was reviewed by the Board and it was found that the lot Thomas 
wanted to retain would be made non-conforming, which, the 
Board told Thomas, they could not approve. 

Building Inspector Richard Carter submitted a building permit 
application for Myles Rigney, 31 Gregory Island Road, for the 
construction of a 24 ' x 26 ' addition with foundation. Ginn 
asked Rigney what the status of his septic system was . 
Rigney said he had not yet received approval from the state 
but, he added, if approval is not soon received then it will 
be declared a failing system and will fall under an emergency 
repair. At that time the local Board of Health decision will 
override the state. Madsen asked how it would affect the 
siting of the proposed addition. Ginn said it would not have 
any affect. Kerry Kaplon, an abutter, said he would not 
sign a letter of approval, not because he disapproved the 
construction of the addition, but because the Conservation 
Commission requested that both his and Rigney's septic systems 
be upgraded at the same time. He felt if he signed the letter 
of approval he may jeopardise that agreement and allow Rigney 
to go ahead with his work. Madsen explained that the letter 
of approval was for the siting of the addition and had nothing 
to do with the septic system. 

Story moved that the building inspector be empowered to issue a 
building permit to Myles Rigney, 31 Gregory Island Road, to 
construct a 24' x 26' addition with foundation to the existing 
house, finding under by-law 6-4.2 that the proposed alteration 
is not substantially more detrimental to the neighborhood than 
the existing nonconforming use. The motion was seconded by 
Ginn. 
Madsen moved to amend the motion by adding that the building 
permit be issued pending approval of the permit by the Board of 
Health. The amendment was seconded by Story, with the Board 
voting unanimously in favor. The Board then voted unanimously 
in favor of the motion with the amendment. 
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John Janes , Western Avenue, together with Mark Cushman~ met 
with the Board to discuss the business being run a t t he former 
Plegge property. Janes said when Plegge owned the property 
he had had a home occupation there, and he had purchased it 
to gain acces onto Scot's Way. He owns the property next 
door to it and wants to maintain the integrity of the property. 
The lot is one acre in size. Madsen said the auto shop is 
grandfathered, but if Cushman should create traffic any greater 
than existed prior to his occupation of the property then he 
is in violation of the by-law; everything must be done in 
accordance with the bu-Iaw. 

Attorney Athen Vontzalides, representing Charles Holden of 
Holden Bottled Gas met with the Board to discuss the proposal 
t o cons t ruc t a 30 ' x 45' building on Lot 9 of Scot's Way . 
The building will be used for storage and an office facility. 
Also proposed was the installation of a 30,000 gallon above 
ground propane storage tank. The setback requirements 
imposed by the state for the storage tank is 50' from the lot 
lines. The tank will be B feet high and a security fence will 
be placed around it. Building permit applications were 
submitted for both the building and tank. 

Madsen moved to approve the building permit application for a 
30,000 gallon propane storage tank on Lot 9, Scot's Way, for 
Holden Bottled Gas. The motion was seconded by Stgry, with 
the Board voting unanimously in favor. 

Madsen moved to approve the building permit application for 
Holden Bottled Gas for a 30' x 45' building for office use and 
storage of equipment at Lot 9, Scot's Way. The motion was 
seconded by Story, with the Board voting unanimously in favor. 

It was noted that there were no plans to park trucks overnight 
on Lot 9, s~ot's Way, but, Holden said, if the business grows 
then they may. 

Deborah Kuffel met with the Board for a review of a preliminary 
subdivision plan for property on Western Avenue. Ginn said 
one of his concerns was the run-off, particularly with a gravel 
road. The length of the road is approximately 540 feet 
servicing five lots. Kuffel said they would like to ask for 
a waiver on the standards of adequacy of the road because 
three of the lots have frontage on Western Avenue and one 
lot has frontage on the subdivision road. Another requested 
waiver would be the grade.- Madsen said he did not like the 
grade with a gravel road and country drainage. He added, "By 
approving this we are approving what in essence is a five-lot 
subdivision no matter what you tell me. 
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Dr. Price met with the Board to discuss a proposal to open 
a medical office at 74 Martin street. Price said there 
would be two other doctors with offices in the building and 
he would also like to maintain the residential section. 
Madsen said he felt it was important that any visitors 
parking will be confined to the rear of the building to 
uphold the look of the neighborhood. It was the consensus 
of the Board that this was an acceptable use of the property. 

Richard Tomaiolo , Spring street, met with the Board for an 
informal discussion regarding the subdivision of his property. 
He said it had come to his attention that there is a subdivison 
plan before the Board for property on Spring Street. He 
wants to divide his property into Lots A, B, and C. Lot A 
would have frontage on Spring Street; Lots Band C would have 
frontage on the road which runs through his property. Madsen 
said Tomaiolo would have to come back to the Board with proof 
of the adequacy of the road. Also the number of lots that 
will have frontage on that road will also indicate the 
adequacy of the road (i.e. less than/more than ten houses). 

A preliminar y subdivision plan was submitted for Susan Kane, 
Pond Street~ Upon review of the plan, it was found Lot 2 
had insufficient frontage. 

Madsen moved to deny the preliminary plan for a subdivision 
of Susan Kane, Pond Street, Essex, Ma., because Lot 2 lacks 
sufficient frontage. The motion was seconded by Knowles, 
with the Board voting unanimously in favor. 

The Board discussed whether they should go on a summer schedule 
for the months of July and August. 

Story moved that the Planning Board meet on the second 
Wednesday of July, July 10, 1991, and the first Wednesday of 
August, August 7, 1991. The motion was seconded by Ginn, 
with the Board voting unanimously in favor. 

Story said he would be willing to be vice-chairman of the 
Planning Board. 

The Minutes of April 3 , were read. Story moved that the 
Minutes of April 3, 1991, be accepted as read; seconded Knowles, 
with the Board voting unanimously in favor. 

The Minutes of May 1 , 1991, were read. Story.moved that the 
Minu t es of May 1, 199 1 , be acceptsd as read; seconded Knowlss, 
with the Board voting unanimously in favor. 
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Ginn moved to adjourn the meeting; seconded by Madsen, 
with the Board voting unanimously in favor. 

Meeting adjourned at 10:15 p.m. 

Respectfully submitted by: 



Essex Planning Board 

7:55 p.m. 

8:00 p.m. 

8:15 p.m. 

8:30 p.m. 

8:40 p.m. 

8:50 p.m. 

9:10 p.m. 

Business: 

· . . 

· . . 

· . . 
• • • 

• • • 

· . . 
• • • 

Ma y 15 , 1991 

AGE N D A 

Deborah Kuffel - submittal of 
preliminary subdivision plan -
Western Avenue property 

John Janes - property on Weste r n 
Avenue 

Ron Ober - Pine Ridge subdivision 

Attorney John Guerin - submittal of 
Form A,Gallant/Rust property, 152/154 
Main street 

Paul Donahoe - submittal of Form A, 
Quinn Bros. - lot in Misty Acres 
subdivision 

Peter Van lJyck 

Review of Tyler preliminary subdivision 
plan, off Addison street 

Discussion on Lambros property 

Update on Desmond property 

Misty Acres Restaurant 

Sign bills payable voucher 

Sign payroll voucher 

Election of chairman and clerk 

Soil removal permit - Joe Ginn 



Essex Planning Board 

7:45 p.m. 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

9:15 p.m. 

Business: 

• •• 

· .. 

· . . 

· . . 

· . . 
· .. 

Ma y 1 , 1991 

AGE N D A 

John Janes, Western Avenue 

Public Hearing - Special Permit -
Gallant Rust, 152/154 Main Street 

Ron Ober, Pine Ridge Subdivision, 
off Pond Street 

Deborah Kuffel, 143 Western Avenue -
submittal of preliminary subdivision 
plan 

Peter Van Wyck 

Clay Morin - submittal of Form A, 
Donald Burnham, Western Avenue 

Sign payroll voucher 

Approval of Minutes of March 27, 1991 

Review preliminary subdivision plan of Tyler, off 
Addison Street 



Essex Planning Board 

May 1, 1991 

Present : Dana Story, Chairman; George Bragdon; Frances Dunn; 
Joseph Ginn; John Knowles; Rolf Madsen; Mark Hall (8:20) 

Meeting called to order at 7:50 p.m. 

John Janes met with the Board concerning a business which is 
operating from his property on Western Avenue. Janes said he 
has an office on the property next to it and runs a business 
from there. He bought the property in question from Mr. Plegge 
about three years ago and rents the house for residential 
purposes and also rents the garage. Story said, "How come I 
counted thirteen cars there one day?" Janes said, "I rent it 
to someone who has a used car business in Beverly. He brings 
cars to the property to do body work on them. I didn't realize 
when I rented the garage that there would be as many cars as 
that. I have told the tenant that he can have six cars only 
and they must be neatly parked. I will not allow more than 
six cars." It was noted that under the Home Occupation by-law 
there may be no more than two unregistered cars. Ginn also 
mentioned to Janes that there is supposed to be a 6' mound of 
dirt with trees to have a sound and visual barrier between the 
properties and the Misty Acres subdivision. Story said he 
would like Janes to return to the Board with a plan'of the 
property showing the house and business. Janes scheduled an 
appointment at the next meeting on May 15. 

The Planning Board as the Special Permit Granting Authority 
held a public hearing at 8:10 p.m. on the application by Andrew 
and Nanc y Gallant and Donald and Norma Rust for a s pecial permit 
under Section 6-6.9 and 6-4.2 of the Zoning By-laws and M.G.L. 
Chapter 40A, Sections 6 and 9, to correct an encroachment of 
an existing addition for clear title at 152/ 154 Main Street. 
Attorney John Guerin represented both parties at the hearing. 
Guerin said, "The reason we are here under a special permit 
application and not coming under a Form A is because both lots 
presently are non-conforming lots and there is no mechanism under 
Section 81Aof Chapter 41 to increase or decrease the size of a 
lot. That's why we are coming in under Chapter 40A, Section 6. 
Currently existing on the ground is a house consisting of two 
homes in a single structure. One home is owned by Donald and 
Norma Rust, located at 154 Main Street, and the other is owned 
by Andrew and Nancy Gallant, located at 152 Main Street. A 
portion of the home owned by the Rusts, to the rear of the property, 
was constructed after the main building around 1968. Since that 
time there has been an encroachment upon the property located at 
152 Main Street. The Rusts now want to convey their property, 
but in order to do so they must correct the encroachment. In 
turn, Andrew and Nancy Gallant also want to have the encroachment 
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corrected so as to cure their title. 838 square feet of land 
is being transferred from the Gallants to the Rusts in order 
to correct the encroachment. Had the loan been a conventional 
loan we could perhaps have gone with an easement, but with a 
veterans loan involved they required us to go this route. 
Therefore, the Gallant's property will be decreased by 83B 
square feet and the Rust's increased by 838 square feet. 
We are requesting that the following be waived with regard 
to the formal Special Permit Issuance Rules: 

A(1) - in part be waived regarding building dimensions, 
floor areas and distance from lot lines, and 

A(2) - no construction will take place." 

The Board reviewed the special permit application and attached 
plan, Plan of Land, Essex, Massachusetts, 152 and 154 Main 
Street, dated February 27, 1991. 

Madsen moved to close the public hearing, seconded by Ginn, 
with the Board voting unanimously in favor. 

Ginn moved that the Planning Board as the Special Permit 
Granting Authority allow the land of Andrew and Nancy Gallant 
at 152 Main Street be decreased in size by 838+ square feet 
under M.G.L. Chapter 40A, Section 6 and 9, and-the Essex Zoning 
By-laws 6-6.9 and Section 6-4.2. The motion was seconded by 
Dunn, with the Board voting unanimously in favor. 

Madsen moved that the Planning Board as the Special Permit 
Granting Authority allow the land of Donald and Norma Rust 
at 154 Main street be increased in size by 838+ square feet 
under M.G.L. Chapter 40A, Section 6 and 9, and-the Essex Zoning 
By-laws 6-6.9 and 6-4.2. The motion was seconded by Bragdon, 
with the Board voting unanimously in favor. 

Ronald Ober , Wheeler Street Riverside Realt y Trust, met with the 
Board to discuss the Board ' s decision of the proposal he submitted 
for the Pine Ridge subdivision. Story said, "We have two things 
we can do - we can deny wha t he is asking or change it to a 
single family. It doesn't have frontage so it will have to go 
to the Board of Appeals for a variance for a single family on a 
10-acre lot. I have thought about it a great deal. It is 
my feeling that in order to grant what Mr. Ober is asking for 
would be to set a dangerous precedent. We have always required 
people who came in with a subdivision to put in a road. We 
have certain practices for subdivisions and for us to make an 
exception would be wrong. Our Town Counsel has said in a letter 
that we have certain rules and regulations for subdivisions and 
they should be adhered to." There is an existing building on 
the property and Dunn asked if it would be considered abandoned. 
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Dunn was referencing the by-law of abandonment which states 
that a non-conforming use which has been abandoned or dis
continued for a period of two consecutive years shall not be 
re-established, and any future use shall conform with all 
applicable provisions of this Zoning by-law •••••• (6-4.3). 
It was the consensus of the Board that they could not allow 
Ober's proposal because it would be compromising the 
subdivision rules and regulations. Madsen felt the best way 
would be for Ober to submit a building permit application to 
the Board and have it denied and then for him to go to the 
Board of Appeals for a variance on the frontage. 

Deborah Kuffel met with the Board for an informal discussion 
on a preliminary subdivision plan for property on Western 
Avenue. The subdivision would create four lots; one has a 
dwelling on it. Three of the lots have frontage on Western 
Avenue and one lot will have frontage on the subdivision road. 
The other lots could access the new road. The road will be 
540 feet in length. One requested waiver will be the grade 
which is slightly more than B%. One other waiver may be the 
standards of adequacy for a road to service one lot. Kuffel 
will return to the next meeting to submit her plan. 

Peter Van Wyck met with the Board. He said he would like to 
come bef ore the Board at their next meeting and talk to them 
about his subdivision plan for low Land Farms and to cover 
areas that are in conflict. He feels C. T. Male's interpretation 
of the drainage does not follow the subdivision regulations. 
Van Wyck will meet with the Board for this discussion on May 
15 at B:45 p.m. 

A voucher was received by the Board from C.T. Male for payment 
for t heir review of Peter Van Wyck's subdivision plan. 
Ginn moved tha t t he bill prepared by C. T. Male f or the Planning 
Board for technical review of the Low Land Farms definitive 
subdivision plan be sent to Peter Van Wyck, with a request for 
prompt payment so as to avoid interruption of the Board's 
subdivision plan review process. The motion was seconded by 
Hall, with the Board voting unanimously in favor. 

A letter was received by the Board from the Board of Selectmen 
requesting information on the removal of top soil and the issuance 
of a soil removal permit for property at John Wise Avenue. 
Ginn removed himself as a member of the Planning Board for this 
discussion, as he was involved in this project. Ginn told the 
Board that all the work that is being done is with the approval 
of the Conservation Commission under regulation 310 CMR10.04 -
Agriculture,which permits maintenance of drainage ditches and 
ponds used for agriculture. Ginn had been taking the soil 
removed from the John Wise Avenue property to the dump, permission 
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being given by the Department of Public Works Commissioners 
for this activity. Ginn said he had had the soil tested and 
it is an approved dump cover material, meeting the state 
regulations for porocity. 

Madsen moved that the Planning Board recommend that the 
person involved with soil removal seek a soil removal permit 
from the Board of Selectmen and the Planning Board. The 
motion was seconded by Hall, with Dunn, Bragdon, Hall, Knowles, 
Madsen and Story voting in favor. 

There was a discussion on the Desmond pro perty on Western 
Avenue. Hall moved to send a let t er to t he Board of Selectmen 
regarding the property at 64 Western Avenue because of the 
numerous letters received from neighbors. The Board would 
like an update of its present status. The motion was seconded 
by Dunn, with the Board voting unanimously in favor. 

The Minutes of March 27 , 1991, were read. Dunn moved to accept 
the Minu t es of M rch 27, 1991, as read. The motion was seconded 
by Madsen, with the Board voting unanimously in favor. 

Ginn moved to adjourn the meeting; seconded by Dunn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:30 p.m. 

Respectfully submitted by: 



Essex Planning Board April 17 , 1991 

AGE N D A 

7:50 p.m. · . . 
8:00 p.m. • •• 

8:30 p.m. · . . 
9:00 p.m. 

Business: 

tWhite Elephantt Antique Shop -
dormer and second exit 

Soginese Creek preliminary 
subdivision plan review 

Robert McPhail - home occupation 
at 7 Eastern Avenue 

William Downey - Business at 
74 P.lartin Street 

Discussion on the method C.T. Male will receive 
fees from applicant on technical review for plans 



Essex Planning Board 

April 17, 1991 

Present: Dana story, Chairman; George Bragdon; Frances Dunn; 
John Knowles; Joseph Ginn (9:00 p.m.); Mark Hall. 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for Tom Ellis , of the White Ele phant Anti gue Shop , 
for the reconstruction of a stairway and addition of a dormer. 
The White Elephant had been involved in a fire last month. 

No finding by the Board was necessary as they felt it was the 
reconstruction of an existing structure. 

A building permit a pp lication was submitted for Dr. Charles 
Swanson , Lufkin Creek Road, for the reconstruction of an 
existing dwelling. 

Dunn moved to approve the demolition of the existing building 
and to approve the building permit application and plan of 
Dr. Charles Swanson, Lufkin Creek Road, Essex, for "he 
reconstruction of the dwelling, the height of the building not 
to exceed 35 feet from the existing grade under by-law 6-3.9. 
The motion was seconded by Bragdon, with story, Bragdon, Dunn, 
Knowles, and Hall voting in favor. 

A discussion was held with the building inspector on the former 
Plegg e property, Western Avenue. An autobody shop is operating 
there and cars are being t owed in. Carter said the owner is 
supposed to be meeting with the Planning Board at a future date. 

The Board reviewed the £reliminarf subdivision plan of Sog inese 
Creek , off Spring Stree. The allowing is a list of requested 
waivers: 

1 ) 

2) 

3) 
4) 
5) 

6) 

~~ 

Minimum 
5 + 0 

centerline radius reduced to 100 feet at station 

No curb radii at the intersection of Spring Stree t , 
station 0 + 0 
Length of dead end street to be 3550+ linear feet. 
No sidewalks 
County drainag along some sections of the proposed road, 
with catch basins at locations indicated. 
Grade of road at intersection of Spring Street ro remain 
at 5,% 
Proposed road to remain private. 
Topography - to be at 2 foot intervals, however, only 
along proposed roadway and to a distance of 75 feet off 
center line of road. 
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The Board was told that the water main may be looped or extended 
from David Lane's property to Soginese Creek subdivision, and 
then to Spring Street. There have been discussion of easements, 
but no formal agreements have been reached yet. The plan 
indicated eight lots but only seven are buildable lots. 

Hall moved to approve the preliminary subdivision plan of 
Soginese Creek Realty Trust with the following modifications: 
1. The applicant present covenants that no further subdivision 
of this parcel is possible and each lot shall contain only one 
dwelling, and 2) That there be no more than seven buildable lots 
on the subdivision and the 'non-buildable' lots be so labelled. 
Further we accept the following requested waivers: a) Minimum 
centerline radius reduced to 100 feet at station 5+0, b) No curb 
radii at the intersection of Spring Street, Station 0 + 0, c) 
length of dead end street to be 3,550 linear feet, d) no sidewalks, 
e) County drainage along some sections of the proposed road, with 
catch basins at locations indicated, f) grade of road at inter
section of Spring Street to remain at 5!%, g) Proposed road to 
remain private, and h) Topography - to be at 2 foot intervals, 
however, only along proposed roadway and to a distance of 75 feet off 
center line of road. We request the water main be looped/extended 
from David Lane's property to Soginese Creek subdivision, then to 
Spring street. The motion was seconded by Dunn, with the Board 
voting unanimously in favor. 

Robert McPhail met with the Board to discuss his proposal for a 
home occupation at 7 Eastern Avenue. The home occupation, Sebert 
Fisheries Importing and Wholesale Distribution, will be conducted 
on the telephone and fax machine. There will be one additional 
employee and no traffic will be generated. The Board could see 
no problem and that it conformed to by-laws 6-3.14 and 6-6.2(d). 

William Downe y met with the Board to discuss his proposal for a 
home occupation at 74 Martin Street. He wants to live in the 
right hand side of the building, and rent the apartment on the 
left of the building. The home occupation, designing, manu
facturing, and assembling electronic equipment used in scientific 
research will be in the basement. Downey said later on he would 
like to make home exercise gyms. Within two years he would like 
to expand the home occupation to a business, thereby seeking to 
enlarge the existing barn. The business would employ three to 
ten people. Story said, "To the extent to which you comply to 
the home occupation by-law, we cannot object, but it is turning the 
barn into a business that we run into problems." When asked what 
materials, if any, would be shipped to the dwelling, Downey said 
there would be a shipment of steel about once a month. It was 
the consensus of the Board that they would be uncomfortable with 
that coming under a home occupation. William Pascucci, 80 Martin 
Street, said, "It sounds like there will be two businesses - an 
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electronic business and a steel fabricating business. I 
have no objection to a two-family house and home occupation, 
but I was not too thrilled with the trucks. Being an abutter 
I am concerned with what 90es on there." Downey said he had 
been reassured by Edwin Bjork that he could do all what he had 
said he wanted to do with the property. He also felt his 
business would be an asset to the town. Ginn said he felt that 
perhaps Downey would be an asset to the town, but the Board was 
a little gunshy because it has been known for home occupations 
to become far more expansive after a period of time. 

There was a discussion on Paul Desmond's wood cutting business, 
off Western Avenue. 

Hall moved to send a letter to the building inspector requesting 
information on the wood cutting operation at Western Avenue. 
The motion was seconded by Knowles, with the Board voting unani
mously in favor. 

There was a discussion on the procedure which should be adopted 
for payment to C.T. Male by applicants for site plan review. 

The Board received paperwork from engineer Michael Angieri for 
a dock and walkway on the property of Dr. Charles Swanson, 
Lufkin Creek Road. Or. Swanson is applying for a Chapter 91 
license and a signature was required from the chairman of the 
Board on a document. 

Ginn moved that the Chairman of the Planning Board sign the 
application for a dock and walkway of Or. Charles Swanson, 24 
Lufkin Creek Road, Mass. Department of Environmental Protection 
Transmittal Number 22098. The motion was seconded by Dunn, 
with Bragdon, Dunn, Knowles, Ginn and Story voting in favor; 
Hall voted present. 

A letter was submitted from Attorney David Babson for Ronald 
Ober , Wheeler Street Riverside Realty Trust, for the application 
f or building one house a t the Pine Ridge Subdivision. 

Ginn moved to have the Board of Selectmen refer the letter of 
Bagshaw and Babson referencing Pine Ridge Subdivision to Town 
Counsel for his review. The applicant has agreed to pay Town 
Counsel's fees for this review. The motion was seconded by Hall, 
with the Board voting unanimously in favor. 

Ginn moved to adjourn the meeting; seconded by Bragdon, with the 
Board voting unanimously in favor. Meeting adjourned at 10:30 p.m. 

Respectfully submitted by: 

~ ~~ t ~{cf t~ 



Essex Planning Board April 3 , 1991 

8:00 p.m. · .. 
8:30 p.m. 

9:00 p.m. · . . 
9:30 p.m. • • • 

AGE N D A 

James Monahan - - submittal of preliminary 
plan for Noah's Hill, off Addison street 

William Downey -- business at 74 
Martin street (CANCELLED) 

Ronald Ober -- Pine Ridge subdivision, off 
Pond Street 

Attorney John Guerin -- informal 
discussion on preliminary plan for 
Donald Burnham 



Essex Planning Board 

April 3, 1991 

Present: Dana Story, Chairman; frances Dunn; George Bragdon; 
Joseph Ginn; John Knowles; Rolf Madsen (9:00 p.m.) 

Meeting called to order at 7:50 p.m. 

Dunn questioned Building Inspector Richard Carter whether the 
Vo yager Marine business 3hould have come before the Board with 
a building permit when the retaining wall to the rear of the 
property was built. Upon review of the by-laws it was found 
that a building permit was necessary under 6-7.2. 

James Monahan and William Tyler met with the Board to submit a 
preliminary subdivision plan for Noah's Hill , off Addison Street. 
The property is 43/44 acres in size. The whole acreage was 
bought in 1944, including an existing house and barn. The 
proposal is for a two-lot subdivision. The hill rises approxi
mately BO feet above sea level and all land outside of the dotted 
line on the plan ~ill be under a greenbelt restriction. Monahan 
said, "lot 2 is 1.6 acres in size. The only frontage is on 
Addison Street but there is not enough frontage for two lots, so 
we -are proposing a small cul-de-sac for frontage. The waivers 
we are requesting are. i) minimum road wdith is 16 feet and we 
would like to ask for a 12 foot travelled width, ii) minimum water 
main diameter is 8 inches and we are asking to install a 6 inch 
diameter main, and iii) we are asking for a minimum center line 
radius of 100 feet instead of 200 feet as called forin the 
regulations. We can provide the sight distances, but there will 
not be much traffic because of the size of the subdivision. The 
drainage flows down the hill to a culvert on the side of Addison 
street." Tyler said he has one other concern. He would like 
to have an extension of the water main but the area shows signs 
of being ledge, and therefore he would like to relocate the hydrant. 
Ginn - "The hammerhead going up the driveway is really not going 
to be functional at all except to provide frontage." Monahan
"Yes. The existing driveway will be left as is when one gets 
around the corner." A 38 foot wide easement was shown on the 
plan which Monahan said could be changed to 44 feet wide. 
Abutters Percy and Emile Parisi have an easement over the road. 
Story then asked to see the waivers written onto the plan. 
Ginn asked whether they were planning on tying into a new water 
main for water to the houses. Tyler said no, that water to the 
houses will be by wells. 

Ronald Ober , of Pine Ridge subdivision, and Robert Klopotoski 
submitted to the Board a proposal for lot 1 of the subdivision. 
Klopotoski said, "The proposal is to raise part of the funding 
for the subdivision road by building a house on lot 1. To do 
this we will need a modification of the covenant to allow the 
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placement of that dwelling and then sell it." Klopotoski then 
submitted a letter to the Board which read as follows: 

"A request is made to modify the third paragraph (#1) of the 
existing covenant relating to the sale of lots and the placement 
of buildings on lots so as to allow the building of a dwelling on 
Lot #1 and the placing of additional conditions on such allowance 
as follows: 

1) At the time of the sale of Lot #1 a bond or other surety 
will be posted to cover the cost of all improvements necessary to 
adequately service Lot #1 and are not already constructed or 
otherwise covered by bond or surety. Such bond or surety is to 
be based on a construction schedule and cost estimate prepared by 
the owner or subdivider and acceptable to the Planning Board. 

2) No occupancy permit will be given for the dwelling on Lot #1 
until the portion of the subdivision serving Lot #1 is complete or 
until such services and utilities for the dwelling on Lot #1 are 
acceptable to the Planning Board and any remaining improvements are 
covered by bond or surety. 

3) A new covenant will be placed on the remaining land in the 
subdivision to allow, in case of the failure of the owner or sub
divider to complete the subdivision, for a suitable turnaround to 
be constructed at the end of the way serving Lot #1 and the fire 
pond on Lot #8 in a manner suitable to the Planning Board. Such 
re-subdivision and construction cost is to be included in the bond 
or surety covering the release of Lot #1 for sale in 1) above. 

4) Nothing in this modification is intended to affect the 
provisions of the original covenant with respect to either Lot #1 
or the remaining land except with respect to the building on and 
sale of Lot #1 as specified above. All other provisions of the 
covenant and attached rider remain in full force." 

Ginn asked Ober, "Is this Lot #1 going to be built on and sold, 
because I thought you were going to build on it for yourself7" 
Ober - "It will be sold unless I sell my house, then I will move 
there. I have to leave a way to get the funding." Ober added 
that he is not interested in taking any money out of the project 
until the road is completed. Klopotoski said he tried to write 
up the proposal so as not to jeopardize the Planning Board's 
protection of the road. Knowles - "So you are looking for an 
incremental option?" Klopotoski - "Yes. The purpose of doing 
this is not to have to come up with an eight-lot subdivision." 
Dunn - "So you are saying you want to have a paper road?" 
Klopotoski - "Yes." Ginn - "I don't have a major problem with 
it because I feel there is enough provisions to protect the Board." 
Knowles said he felt it shou~ be passed to Town Counsel for his 
advice and that the time expended by Town Counsel on this problem 
should be paid for by the applicant. Story agreed with Knowles 
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that Town Counsel's advice should be sought before any action 
on the proposal was taken. Klopotoski said, "If you look at 
classes of adequacy one is a road in existence and another is 
a road approved by the Planning Board." Madsen - "I disagree -
it's a road on a plan approved by the Planning Board, the road 
itself has not been approved by the Planning Board." Ober 
said that before an occupancy permit is granted on the dwelling 
the road binder will be put in place to access it. He also 
added that he would be willing to absorb the Board's legal costs. 
Story - "The problem I have with this is the precedent is sets. 
I do not recollect doing this before. I certainly would recommend 
we have advice from Town Counsel." 

Ginn moved that the applicant, Ronald Ober, Wheeler Street River
side Realty Trust, submit his lawyer's draft so that the Board 
can review what he intends to do as well as Town Counsel, and that 
Town Counsel can guide us to a proper and legal decision. The 
motion was seconded by Bragdon, with the Board voting unanimously 
in favor. 

Knowles moved to see if we can pass on direct legal costs to the 
applicant, Ronald Ober, Wheeler Street Riverside Realty Trust, 
on the motion just passed. The motion was seconded by Bragdon, 
with Dunn, Bragdon, Ginn, Knowles and Madsen voting in favor; 
Story voted present. 

Attorney John Guerin submitted a form A for Donald Burnham , 
Western Avenue. Madsen said, "I ·went t o l ook at t he s i t e in 
question and I thought of what came up on Conomo Drive. We 
had a situation where a road had been used for a long time. My 
problem was that there was no layout, nothing was defined and 
we were asked to make a decision on it for frontage. One of the 
things we go out of Conomo Drive was that all the subdivisions 
were form A's. frederick Richardson was able to give us a road 
layout so we knew that the frontage being used was very clearly 
defined. On David Lane's road there was a road layout, but I 
don't see that here. The issue is, where is the frontage. I 
do not want to make a determination when I don't know where the 
frontage is. I want to make sure the road bounds are clearly 
defined. I need proof of frontage to grant a form A." Guerin 
withdrew the form A. 

Guerin then discussed with the Board the Special Permit application 
for Donald Rust and Andrew Gallant at 152 , 154 Main s t reet. He 
was requested to put it in writing as t o wha t the problem was so 
that the Board could have it reviewed by Town Counsel. 

Madsen moved to adjourn the meeting, seconded by Dunn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:15 p.m. 
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9:25 p.m. 
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AGENDA 

William Downey - Home Occupation 

Public hearing - Peter Van Wyck, subdivision at 
Low Land Farms 

John Duncan - submittal of Form A 

Ron Ober 

John Guerin - submittal of preliminary plan 
Don Burnham, Western Avenue 

Submittal of Form A, Shirley 
Burnham, Landing Road 

- Special permit - Gallant/Rust 
property, 154 Hain Street 

Clay Horin - review of preliminary plan, 
Soginese Creek 

Review correspondence 
Bills payable voucher 
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Present: Dana Story, Chairman; George Bragdon; Frances Dunn; Joseph Ginn; 
John Knowles; Mark Hall; Rolf Hadsen (8:30 p.m.) 

Heeting called to order at 7:40 p.m. 

Richard Carter, Building Inspector, submitted a building permit application 
for Eric and Patricia Clarizia, Lot #3; 199 John Wise Avenue, for 
construction of a single family dwelling; area of land - 42,000 square feet; 
Map 22, Lot 26 (assessor's map). 

Ginn moved that the Building Inspector issue a building permit for Eric and 
Patricia Clarizio, Lot #3, of a subdivision at 199 John Wise Avenue, for a 
single family three-bedroom dwelling. The motion was seconded by Bragdon, 
with Story, Bragdon, Dunn, Ginn, Knowles and Hall voting in favor. 

A building permit application was submitted for Wayne Baldwin , Lot #5, 
Essex Reach Road, for construction of a single family dwelling, 56' x 28' x 
29' in size, total number of rooms - 9. 

Ginn moved that the Building Inspector issue a building permit for Wayne 
Baldwin, Lot #5, Essex Reach subdivision for construction of a three-bedroom 
single family dwelling. The motion was seconded by Bragdon, with Story, 
Bragdon, Dunn, Ginn, Knowles and Hall voting in favor. 

William Downey met with the Board to discuss his proposed purchase of the 
building at 74 Hartin Street (a.k.a. Old Funeral Home). He plans to live 
in the building and have a small business in the basement with the 
maximum of ten people. He submitted a description of the business to the 
Board. Downey said he plans to manufacture scientific research instruments 
and to design and make exercise bicycles. He wasn't sure whether this 
would be considered a home occupation. Story said, "In my view, it could 
hardly be called a home occupation. I feel we would be in deep trouble 
especially with the neighborhood as it is a strictly residential neighborhood. 
I rather feel the Board might agree with that." It was noted that the 
previous use was a . business with one apartment. Downey said he would 
live in the building, plus rent the apartment and have the business. Story 
said the funeral home business has now expired so Downey would have to 
resubmit for a permit for a business. Downey said he had spoken to the 
neighbors who indicated they did not find his business objectionable. They 
said they know there is going to be a business in there eventually. It 't'Tas 
decided that Downey should return to the next Planning Board meeting to give 
the Board time to consider his proposal. 

The Planning Board held a public hearing at 8:10 p.m. under 11.G.L. Chapter 41, 
Section 81, and the rules and regulations relative to subdivision control of 
the Town of Essex, Section 6, to consider a subdivision of land known as Low 
Land Farm, applicant Peter Van Wy ck. 
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Peter Van Wy ck - "I would like to suggest to the Board that this is a 
big issue and I don't want the Board to feel they are under the gun and they 
need more time. If there should be some changes, 'i's to be dotted, and 
't's to be crossed, I think we should take the time to do all of these 
things so the plan is letter perfect, so we don't just judge the plan 
on the fact that it might be in error because some small thing has been 
left out. I'm perfectly willing to correct the plan if we find there are 
some things wrong with it. We are under a time schedule and I am perfectly 
willing to let you have as much time as you want to have. If it requires 
another meeting or two then just take it, just so that we don't judge the 
road and if there are some errors in there we should be able to correct the 
plan. I'm trying to use the amount of houselots the Planning Board, in 1984, 
indicated they would be receptive to seeing on this land. They said the 
land looked like it could hold fifteen house lots, so I have more or less 
judged what I can do on the fact that in 1984 it was acceptable for the 
Planning Board at that time to see fifteen house lots on this tract of 78 
acres of land. That was a given a started with. The second part I 
started with was if, in all possibility, I would have liked to have seen 
the development of the property on this ridge along this side here, and 
leave this side open to some farm use. The plan only shows there are 
four lots that are broken up on the bottom here. I have indicated to the 
Board what I intended to do was toput the house lots on this side, leaving 
this side open. You notice the arrangement of frontage was done on this 
plan as was done on the property down by the lake, where you take the 
frontage from one side of the street and add it to frontage on the other 
side of the street. That was a concept that was allowed at that time so 
we more or less followed it. If the Board will go along with using the 
frontage on the opposite side of the street for a lot on this side of the 
street like you did there, I could then proceed. In a sense we would have 
a cluster type use of land on one side, while on the other side it will be 
relatively free. That is a given. We have more or less said that in as much as 
this was done on this project a few years ago that this would be acceptable 
to the Board.· I think that is an issue we should discuss and rather than 
going further what is the Board's feeling on it." 
Story - "I think our feelings should only be directed to the plan we are 
looking at. What transpired years ago is not particularly relevant at this 
point. We have a definitive plan, which you filed, before us to consider 
and discussions should be confined to that plan." 
Van Wyck - "I'm just giving you the overall concept of what we are after. 
It is the broad issues rather than the specific issues that I was talking 
about. I'm trying to tell you what my concepts are, what I'm hoping to do. 
After that, I think then it becomes an issue of specifics, what you might 

have against it." 
Robert Klopotoski, surveyor with Surveyor Associates of Gloucester, which is 
the record surveyor of the project - "This evening I made myself a set of 
blueprints and went through the items prepared by your consultants to 
familiarize myself with all the things that are on his several pages of what, 
at first, looks like a large number of deficiencies. On a set of blueprints 
of; my own, going over with a red pencil, most of the things on that are 
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technical deficiencies, ommissions, and so forth. In a matter of 
forty-five minutes I was able to add to my set of drawings a lot of 
the things that were on one drawing but not copies on to another for, 
in jy view, reasons of clarity. Other things were just odds and ends 
that needed to be either added to, changed or addressed. Some of the 
items are simply items of clarification that are requested. Almost 
all of the items mentioned in the report can be taken care of very easily 
and very quickly. There are very few items which are which I consider 
substantive. If it gets down to that point I would be glad to go over 
them, either one by one or in groups, that I can show on this set of 
drawings that most of the items on that list can be taken care of easily. 
There are very few remaining items on that list that can be considered 
of a substantive nature which may require discussion by the Board." 
Frederick Fawcett - "I suppose what I would like to ask or say is somewhat 
in the nature of a point of order. This is a definitive plan here, and 
the regulations state that there is a method whereby a preliminary plan comes 
in, and it seems to me that is the time when this sort of thing goes on. 
At the time the definitive plan comes in it either contains within itself, 
all in one little package, all the things that are required or it does not. 
If someone chooses to hopscotch and jump over the preliminary plan procedure 
then he has to be very careful that his plans, as were proposed for the 
definitive, are absolutely complete, and if they are not absolutely complete, 
and C.T. Male has indicated they are not, then I think the Planning Board 
has no choice but to reject the definitive plan and suggest the applicant 
file a preliminary plan, hopefully including some of the things which 
C.T. Male has indicated should be included and then go through the 
preliminary plan procedure and then to the definitive plan. I think it is 
unwise and unusual to treat this definitive plan as a preliminary plan and 
have the bargaining go on between the applicant and the Planning Board at 
this particular procedure." 
Mark Hall - "Most people submlttingpreliminary plims are not going to go 
into the detail that you are looking for on a preliminary plan because of 
the expenses required. I think what we have tried to do in the final 
planning stages of the definitive, we still have the authority, as you 
pointed out, -to deny it for lack of information on this plan. What we 
can do is extend under his permission the right to approve his plan or 
disapprove his plan. This is a workout kind of thing we allow the 
developer to come through. C.T. Male is the one we requested to come 
up with these comments and as his engineer has pointed out, if you go 
through" them one by one, there is probably five or six issues here of any 
substance; the other ones are technical. I'm prepared to go through 
everyone of these, but I don't think we have to. C.T. Male is here tonight 
to at least pin point the real major issues we have and should address that 
aren't typically covered in the rules and regulations of our Planning Board 
and also the subdivision control laws." 
Frederick Fawcett - "I understand what Mr. Hall is saying, but I think it 
is procedurally incorrect to take a definitive plan and change it. I 
think the proper procedure would be for the submission of a preliminary 
plan, then have C.T. Male accept this as a preliminary plan, but tonight 
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we are thinking this is a preliminary plan and the hearing on it should 
be of an ordinary plan. I think, since it is not a definitive plan, 
properly · it should be turned down and then accepted, perhaps, as a 
preliminary plan." 
Story.- "Hr. Fawcett, I'm inclined to agree with you." 
Van Wyck - "I would like to point out that ~"re did, in fact, bring before 
you a preliminary plan and we talked about it and the length of the road, 
which we clarified that the Board would go along with a longer road than 
usual. I have to say that issues which were brought up here >"rere correct. 
We had to produce the definitive plan before C.T. Male would then look at 
it. This is the first time you have had an engineer look at these plans 
and I think the next time around you ought to have the benefit of C.T. 
Hale check the plans and any corrections we need to make we v1ill correct 
it; then you will have a letter perfect plan. This is not what has 
happened." 
Hall - "Obviously we have hired a professional. C. T. Hale has corne up 
with two recommendations, either we deny the subdivision plan as submitted 
or we require the applicant to revise the submitted plans as per his 
suggested changes. We have tHO choices tonight. Do we '\Tant to go through 
an entirely new hearing starting from scratch, and I suspect that this plan 
if we deny it tonight, is not going to corne up much different that this as 
it is presented tonight as a preliminary plan, or are v1e going to spend the 
money of going through an additional hearing expense to Mr. Van Wyck and 
time to us. I think this is a process that takes a little give on each 
side, and the subdivision laws allow it, and obviously C.T. Male has provided 
us with those two options tonight. With the second option we can go through 
and address the various issues he has pointed out to us on these plans, and 
maybe get into a little bit better review of the issues that he technically 
can't address and is more of a policy type decision that the Board has to 
make. I, quite frankly, 1;YQuld like some comments from C.T. Hale." 

Story - "With the permission of the Board I would like to read into the 
record the report which came from C.T. Hale. 
"The submitted Definitive Subdivision Plans have been reviewed for compliance 
and conformance with the Rules and Regulations relative to subdivision control 
and the zoning by-laws of the Town of Essex. The plans have also been reviewed 
for technical completeness and adherence to good engineering practices. Our 
review comments are keyed to the sections and subsections of the Rules and 
Regulations that are applicable. Comments that are not particular to anyone 
specific section are itemized under the heading "General". 

Section 

3.04 

Comments 

A certified statement must be provided by the applicants engineer 
reIlresenting that municipal water supply presently exists which 
will furnish adequate water flows and pressures for fire fighting 
and domestic supply purposes. Specific flow, residual pressure 
and static pressure values should be ascertained and furnished by 
the applicants engineer as part of the certified statement. 
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6.02(8) 

6.02(10) 

6.02(12) 

6.02(13) 
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Locus Plan provided does not have a specified scale. 
Provide Locus Plan at 1"=800' scale. Show proposed roadway 
on Locus Plan. 

Proposed road cross sections have not been submitted (except 
for typical road cross section). 

Stormwater drainage analysis and design calculations have not 
been submitted. 

Record Owner and Subdivider not identified on plans. Registered 
Professional Engineer's seal is absent from plans. Owner's 
title reference is absent from plans. North arrows are missing 
on the "Existing and Proposed Topography Plan" and the roadway 
"Plan and Profile" sheet. Legends are incomplete (e.g. what is 
Ii.S.L? How does a.S.L. tie to U.S.G.Sn Scale dimensional unit 
not called for on bar scales. 

The name of the proposed road is ndt shown on the plan. 
numbering is confusing (e.g. 4-22, 3-17?). 

Street 

Boundary perimeter closure ties are not shown on the .. plans. Lots 
5 and 6 have missing metes and bounds descriptions. There is a 
missing bearing on one of the boundaries of Lot I. 

Proposed lot numbers are not shown enclosed in circle. 

No monumentation, existing or 
Definitive Subdivision plan. 
creek and Essex River taken? 

proposed, is shown on the 
Where are the distances along the 

(edge of low water, top of bank?) 

The Essex River has not been called out on the Definitive 
Subdivision Plan. 

This section states that the Definitive Subdivision Plan submission 
shall contain the following: "Existing and proposed drainage 
including drainage areas inside the subdivision, areas outside the 
subdivision which drain into it, and the route, for all existin::?; 
and proposed drainage discharging from the subdivision, to the 
primary receiving watercourse or other body of water. Calculations 
shall be figured on the modified soil cover complex method, unless 
the Board agrees to some other method, using a 10 year storm 
frequency for streetdrainage** Cross sections of each drainage 
ditch or pond shall be included." None of this information has 
been submitted. **(omitted) ••• and a 50 year storm frequency for 
cross culverts. 

The "Town Clerk" certificate (and signature line) is absent from 
the Definitive Subdivision Plan and should read as follows·:· 
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I certify that 20 days have elapsed since Planning Board 
Approval and that no appeal has been filed in this office. 

Road plan and Profile: scales required are 1"=40' horizontal 
and 1"=4' vertical. Scales are 1"=50' horizontal and 1"=5' 
vertical. Vlaiver required to allow non-specified scales. 

~vner's name and address are not identified. North point not 
shmvn on road Plan and Profile. Boundary lines of proposed 
roadway are not completely sho.vn and are not at all described. 

Road Plan and Profile is not sealed by a Registered Professional 
Engineer. 

Bearings, distances, radii, arcs, central angles and stationing 
are either not shown or are incomplete. 

The grade of the road at Sta. 1+100 is not shmvn. The "K" 
values between Stat. 0+50 and Sta. 2+20 and Sta. 14+10 and Sta. 
15+10 are quite small and unacceptable unless the proposed road
way is posted at a 20 m.p.h. speed limit. 

The proposed stormwater drainage system appears to be substandard. 
The roadway should be designed at a higher elevation in several 
areas. 
The bottom of the left and right side road swales should be 
shown on the profile. 
Additional roadway cross culverts are desirable at approximately 
Sta. 11+50 and Sta. 14+25. The culvert proposed at Sta. 2+00 
is too low and should be raised along .. lith the road grade at 
this area. 

Construction plans are missing lot lines and lot numbers. 

Proposed contours are incorrect with regard to street grading 
and road side swale drainage. 

Flood Plain areas are not shown upon the plan. 
wetland at Sta. 2+00 Left is not shown. 

Roadway centerline stationing is not shown. 

The existing 

Stormwater drainage swales, detention basins, etc. not shown. 

The submitted plans are neither complete or technically adequate. 

The submitted plans lack full conformity with the Board's design 
and construction standards. 
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The submitted plans lack full conformity with applicable 
zoning requirements. Specifically, there is inadequate 
lot width on Lot No.3. 

The submitted plans lack full conformity with the Board's 
Rules and Regulations. 

Access and utility easements are absent to serve Lots No. 2 and 3. 

Underground utilities are not shown on the typical roadway 
cross section. 

7.02(4)a(2)b Minimum width of roadway required is 20 feet. 16 feet is provided. 

7.02(4)a(6)b 12 foot shoulder shown is encumbered with the drainage swale. 

7. 02 (4 ) a (9 ) 
7.02(4)a(10) 

7.02(4)a(11) 

7.02 (4)e 

7.02(4)h 

7.02(4)j 

7.02(4) 
k(1) (2) 

7.02(4)1 

7.02(8) 

7.03 

7.07 

This should not be the case. 
Road base gravel compaction specifications are absent. 
Road base gravel should be graded with the same roadway cross 
slope as finished grade. Hot bituminous concrete pavement 
should be applied at a consistent 3 inch thickness. 

Cross slope for shoulders is not shown. 

Curb radii not shown at road intersection. 

Shoulder material should include a gravel mixed with loam 
composition. 

Specifications for loaming and seeding are absent from the plans. 

Specifications for road base gravel and hot bituminous concrete 
are absent from the plans. 

Reference to Massachusetts Department of Public Work's 
specifications should be made on the plans. 

Proposed street trees are not shown on the plans. 
specifications are also absent. 

Tree planting 

Stormwater drainage analysis and design calculations have not 
been submitted.: 
There is inadequate cover over the proposed culvert at Sta. 2+00. 
Post-development drainage runoff should not exceed pre-development 
drainage runoff discharge amounts. 
There are no proposed stormwater detention structures shown. 

Permanent boundary monuments (to be set) have not been 
identified on the plans. 
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General Comments are as follows: 
1. The layout ~f Lots No.2 and 3 are poor. It is highly unlikely 
that the 20 foot wide access "alleys" proposed to serve these lots 
could actually be used for vehicular access thereto. As such, it 
would seem prudent to (at a minimum) add access and utility ease
ments to Lots No. 2 and 3 over Lots 4 and 5. Moreover, it would 
be preferable to provide road frontage for Lots No. 2 and 3 in such 
a way that direct vehicular and utility access could be achieved 
for both lo t s wi t hout the benefit of easements over other lots. 

2. Soil test information (deep observation holes and percolation 
tests) has not been provided for any of the proposed lots. 
Therefore, it is impossible to determine if the proposed lots are 
suitable for on site subsurface sewage disposal systems. 

3. Road underdrains are not called for on the proposed plans. 
Given that the predominant soils types in the vicinity of the 
proposed road on the subject parcel appear to be moisture sensitive, 
it is strongly suggested that underdraine be provided to assure 
the lasting integrity of the proposed road. 

4. Existing pathways and trails are not shown on the submitted 
plans. They should be added to assist the planning and review 
process. 

5. The submitted plans lack many construction details such as: 

flarjd and sections/headwalls 
Stor~ater silt collectors and energy dissipators 
temporary erosion control 
underdrains 
plantings details 
drainage swales 
vegetative cover specifications 
water main details 
thrust blocks 
fire hydrants 
typical trenching sections 
typical service connections 

6. The submitted plans lack a temporary erosion control scheme. 

7. Street signage (proposed) is absent from the submitted plans. 
The following should be shown : stop sign, street identifi
cation sign, speed limit sign, dead end sign. 

8. Sidewalks are not shown. Perhaps a sidewalk on one side of 
the proposed road should be provided. 

9. The proposed road horizontal alignment is pleasant and seems 
to fit well with the lay of the land. The proposed horizontal 
alignment also respects the existing natural and manmade 
features such as the stone wall, trees and topography present 
at this site. 
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story then read into the meeting a letter from the Essex 
Department of Public Works, as follows: 

1. Road not properly laid out. 

a) Proposed width of road does not meet Town by-laws. 
b) Drainage pattern unclear as to where the road 

drainage will go (page 4 of 5) 
cd) Slopes or grades on proposed road, not clear. 

) We would require 18" depth of gravel in the area 
plus stabilization fabric because of the clay 
and wetness of the area. 

2. Water comments are indicated on the drawings. 

a) Water Department would like an easement so that, 
in the future, the water main could be looped to 
the Transfer Station. 

b) A certified piping contractor must be employed to 
install the water main. 

The overall plans, as prepared, are unclear and not detailed 
enough and therefore have been rejected by this Board. 

Paul Connell y, C.T. Male - "We offered this report to your Board 
and in summary would like to say two things. The first four 
sheets of the comments were specifically from the subsection of 
your subdivision rules and regulations and would consider it 
pretty important that all those are addressed satisfactorily. 
The last two sheets of comments which are under the heading 
"General Comments", although they do not make specific comments 
to specific chapters or subsections of your regulations, I believe 
they are just as important as the technical comments. Our reaction 
and response on seeing the plans and what our vision of the plans 
are, are relative to and in relationship to my experience of the 
past fifteen years. I also had another engineer in the office 
look at the plans and these comments are reflective of both our 
views upon looking at hhe plans." 
Frederick Fawcett - "I would like to ask formally of the Conservation 
C ommiss~on cHaIrman, as he happens to sit on this Board also, has 
there been a Request for a Determination been filed on this plan 
by the applicant, or is to intended or are you going to require that." 
Ginn - There has been no filing with the Board. I cannot tell 
rrom the developer if he wants to submit this to the Board, but 
it defintely will be required by the Conservation Commission~" 
Frederick Fawcett - "Then you are going to require it, having 
looked a t these plans. As chairman of the Conservation Commission 
you have determined, unofficially, that the plan would require a 
submission." 
Ginn - "Very definitely." 
Frederick Fawcett - "Also the Executive Office of Environmental 
Affairs has demanded an approved Environmental Impact Report on 
this property, and, indeed, a dreft Environmental Impact Report 
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was filed on this property by the applicant. I would like 
to know if the draft Environmental Impact report has been 
approved and if it has not,what the applicant has done to 
gain such approval. I would also like to point out, just 
for the record, that there are Enforcement Orders from the 
D.E.Q.E., what is now D.E.P., on this property dated July 1985, 
August 1985, and there is also an Enforcement Order from the 
Conservation Commission dated May 1985, and I do not believe 
that any of these Enforcement Orders have been lifted or weived. 
I would also point out that Mr. Klopotoski has pointed out that 
most of what C.T. Male has requested could be taken care of in 
his office in a matter of about 45 minutes. I should like to 
point out that it is probably highly unlikely and rather 
impossible for him to have taken care of the deep holes and 
the percolation tests in his office in 45 minutes and I think 
those have to be on the definitive plan prior to ~ its being 
accepted." 
Elisabeth Frye AtP le street - "Having heard that report, I 
can 't bei i ave tha Mr. Van Wyck and Mr. Klopotoski, having worked 
together for years and years getting plans, could submit some
thing with those errors. All they had to do was open the 
regulations and check their plan with that. Public safety, the 
access road - that to me is an unsafe location for a subdivision 
road and certainly will not be eligible for waivers in length 
beyond 1200 feet just adding to the number of houses. The 
visibility is practically non-existent there. The hill comes 
down sharply by Brownings. It's very difficult to get out of 
Brownings driveway and this is more or less the same thing. If 
you look at the purpose of your subdivision regulations, first 
paragraph, you will find what I'm talking about. If you look at 
page 26 at the bottom, it cites such things as grounds for denying 
a plan. It is the safety factor that is very important here. 
Donald Browning wasn't able to be here tonight, but he asked me 
to bring up the 1981 problem, which still exists, which is the 
drainage of the water down the hill onto his property, which was 
brought about by Peter Van Wyck raising the level of his road and 
bringing up the shoulder of the town road in preparation for 
a subdivision that has not been approved. As the water comes 
down it goes off to the left to be absorbed on to Donald Browning's 
land. Now this is something that used to go on at Planning Board 
meatings long before my day and repeatedly the board asked him to 
make a correction that would not be a furtherance of a subdivision. 
A simple thing. I think Mr. Klopotoski drew a simple plan that 
would have taken care of that and it was promises and broken 
promises, like the ground was frozen until April, tweaking the 
nose at the Planning Board and never doing it. That is one of the 
things which is supposed to be taken care of before the stipulation 
of 1981 is lifted, so that the drainage ought to be included in the 
beginning of his road." 
Paul Connelly, C.T. Male, asked what the triggering mechanism was 
to require a draft Environmental Impact Report. He was given a 
copy of the report to review. 
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Peter Van W ~ Ck - "When I started this evening, I requested the 
Board t o ma e a delay on the plans so we could make the 
corrections, and I still think that is what the Board should do, 
take some time. If you turn it down we will just have to come 
in again, and I think we all have better things to do than to 
keep going back and forth. Let's just correct it and bring it 
back." 
A discussion followed on whether to continue the hearing or not. 
Robert Klopotoski - "I want to make sure that everyone is clear 
on the process that we are going through now under the statute, 
I think it's 41-81U. Following a public hearing, the Board must 
do one of three things; they either approve it, approval with 
modifications, or deny it. Following that, under the provisions 
of the statute, we are allowed to make whatever modifications are 
suggested in approval with modifications, or whatever modifications 
are required by a denial, and resubmit for a public hearing under 
the same rules and regulations. Under a resubmittal the only 
items that are up for discussion are those issues that come up 
with approval with modifications or in the denial. Regardless 
of what the Board's action is tonight, the attempt is to focus 
the scope of the discussion to a point where the substantive 
issues matter, as far as approval and denial go. Your action 
tonight is going to be one of those three things, and, I suspect, 
it's not going to be approval, so you are left with either 
approval with modifications or a denial; either way the issues 
are going to be the same. It's going to be what's in the report 
or whatever else you can come up with, and those are the issues 
that will come up the next time around and nothing else. It 
would be much easier if we were to extend the time frame of the 
public hearing for one or two meetings to allow us to tackle that 
report, get all the small stuff out of the way. The drafting 
errors, the drafting omissions, some of the additional information 
and clarifications required, we can boil it down to maybe the 
last two pages of the report and decide which of that the Board 
wants to go along with or attest as far as our presentation goes." 
story - "It would seem, if I may say so, that to do what you are 
suggesting would be tantamount to treating this as a preliminary 
plan and having the plan you bring back again as a definitive." 
Frederick Fawcett - One thing which Mr. Klopotoski brought up 
and which I think should be thought of is that if this is denied 
with further things required by the Planning Board, or if it is 
approved with certain things being required by the Planning Board, 
both of which would then require another public hearing, Mr. 
Klopotoski said at that time and at that public hearing nothing 
other than what was discussed and put into the requirements, either 
as a result of approval or denial, could be addressed. The point 
of going back to: a new preliminary hearing is that the hearing is 
de novo and everything is wide open for discussion or addition. 
They may well have something else come up, particularly if we are 
not going to try and do our perc tests in our office, which might 
want to be addressed at a later time." 
Elisabeth Frye - "This is what happened, I believe, pn the 
extension to Turtleback Road, the loop." 
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story - "What is the wish of the Board, whether to continue 
the hearing, or close the hearing and make a finding. You 
can reject the plan or accept the plan with modifications?" 
Peter Van Wyck - "I would like to point out to the Board that 
this is the first time that you have had an engineer such as 
C.T. Male do this and it is certainly a very fair way of doing 
it. I would like to suggest to the Board that if this is the 
approach to take, that you are going to hire another engineer 
to represent the Board, that the applicant should have the 
benefit of what he finds. I think this is an important 
point. If you are going to hire an engineer to do the 
corrections it is only sensible that the applicant has the 
benefit of those corrections." 
story - "You did have." 
Van Wyck - "Yes, we did, but now I'm asking for permission to 
incorporate these corrections on our revised plan. That's what 
I'm asking. That's why we are here today. I want to extend 
the meeting, I want to correct, I want to clean up this plan 
we have, make use of the corrections that were made. This 
Board has a lot better things to do than to just go through the 
procedures over and over again." 
story - "I'm interested in hearing you say that. I'm going to 
say something right now, but maybe I shouldn't say it. I've 
been around this Town Hall now for maybe something over twenty 
years. I first came in here in 1970 and one of the first 
people that came in was you. You've been coming in eversince 
then and we are still having problems." 
Madsen - "I would like to ask a question of our engineer. You 
have reviewed these plans. Would the applicant taking these 
plans back and doing a revision seriously create a modification 
which would be construed as too great a modification to be reviewed 
again, or would what he comes back with would be significantly 
different from what he has now. In other words, would what he 
comes back with be significantly different than what he has now." 
Paul Connell y - "Several of the words contained in your question 
have a broad definition of meaning, such as 'significant'." 
Madsen - "As our consultant, what would you recommend. You have 
two recommendations in your review •. If the applicant should comply 
with this how much of a modification would that be?" 
Connoll y - "In my opinion, the plans will require substantial 
modi f ica t ion to bring them in full compliance with your subdivision 
regulations and also with your zoning by-laws." 
Hall - "Why don't you ask him directly if it would constitute a 
refiling of a preliminary plan. WOUld it be totally different?" 
Connoll y - "No, because the fundamentals of the plan set forth 
' x ' number of feet of roadway in six months. That's not going 
to change as I see it. Ultimately, as a Planning Board, of 
course, you are interested in different aspects of the plan, but 
you have to be interested in other things to the community that 
go beyond the purview of our review, including health, safety, 
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welfare, impact to the community, both on an environmental 
and fiscal basis, etc. That's a job I do as a lay person 
in the town I live in, but it's a job I really can't do as a 
professional working for your board." 
Madsen - Peter, do you have any perc tests scheduled?" 
Van Wyck - "1 have one day of percing and will add to what I 
nave here." 
story - "I want to read two paragraphs which I did not read 
bef ore and are contained in Mr. Connolly's covering letter: 
'After completing our technical review of the submitted plans, 
our recommendations are as follows: 

1. Disapprove the submitted Definitive Subdivision Plans 
on account of noncompliance and nonconformance with 
Sections 6.06(1)A., 6.06(1)0. and 6.06(1)E., of the 
Rules and Regulations relative to subdivision control. 
Require complete plan resubmission for future consider
ation of subdivision approval at the subject premises. 

or 2. Require the applicant to entirely revise the submitted 
plans in order to fully address the plan deficiencies 
identified in the attached report. Require resub
mission of the revised plans and technical review 
(and report preparation) on same. Consideration of 
final plan approval should not be given until af~er 
technical review is performed on the revised and 
resubmitted plans. 

Van Wyck-III find the last part very interesting - 'until the 
technical review has been done'. It's exactly what I was saying. 
You go hire an engineer to do this thing and get the benefit of 
having a clean plan go hefore you. Right there is the reason why 
you should let us ~orrect,it, clean it up and make the thing, 
at least, engineering correct. That's why this Board should 
extend the time, let us correct it and resubmit a clean plan." 
story then asked for a motion. 
Hall - "I move to continue the public hearing if we receive 
proper authorization from the applicant, which would give him 
the opportunity to address the comment that are spelled out in 
C.T. Male's report and that we extend the public hearing to 
Wednesday, June 26, 1991, so that everyone will have sufficient 
time to address the deficiencies. The motion was seconded by 
Madsen, with Bragdon, Dunn, Hall and Madsen voting in favor; 
Ginn, Knowles and story opposed. The voting was 4-3 in favor, 
and therefore the motion carried. 

John Duncan submitted to the Board a Form A for property at 21R 
Western Avenue, 2.033 acres, for a correction to a boundary line. 
The plan does not constitute a subdivision because (1) it provides 
access for fire, police, emergency, (2) frontage provides actual 
access on a public way, and (3) in all other aspects it conforms 
to the local zoning requirements. 
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Bragdon moved to approve the Form A, approval under the 
Subdivision Control Law not required, submitted by John 
Duncan, for property at 21R Western Avenue, plan of land 
in Essex property of John C. Duncan and Mary Duncan dated 
March 1, 1991, drawn by North Shore Survey Corporation. 
The motion was seconded by Madsen, with the Board voting 
unanimously in favor. 

Ronald Ober t Wheeler street Riverside Realty Trust, met with 
the Board to discuss a proposal to build one home at the 
proposed Pine Ridge subdivision, off Pond street, without 
completing the subdivision road. The house would be sold to 
help finance the construction of the remainder of the road. 
Robert Klopotoski, representing Ober, said they would like to 
submit a covenant stating that the house will not be occupied 
until the home is properly serviced. The other alternative 
would be to ask for a modification in the plans to turn the 
subdivision into a single family on a 10-acre lot. Ginn 
questioned the frontage of the existing lot. Story said he 
wanted the proposal spelled out a little more. Ober said, 
"I am proposing to take the road with base coat hard top to 
station 4. What I'm hoping the Board will allow me to do is 
build a second house; I have someone interested in buying Lot 8. 
The Board said they needed more time to review this proposal 
and did not make a finding at this time. 

Attorney John Guerin submitted a Form A for Shirlet Burnham for 
the division of a 3-acre parcel on Landing Road in 0 t hree lots. 
Bragdon said he would not be voting or discussing this matter 
as he is an abutter. The reason the plan did not constitute a 
subdivision is that each lot has 150 feet of frontage on Landing 
Road, a paved road which meets the Planning Board's standard of 
adequacy. Lot 1 - 31,440 square feet, Lot 2 - 72,246 square feet, 
and Lot 3 - 34,274 square feet. 

Ginn moved to approve the Form A, approval under the Subdivision 
Control Law not required, for the creation of three lots on 
Landing Road, property of Shirley Burnham, plan of land Landing 
Road dated December 1, 1990, prepared for Shirley Burnham by 
Survey Associates. The motion was seconded by Hall, with Dunn, 
Ginn, Hall, Knowles, Madsen and Story voting in favor; Bragdon 
abstained. 

Attorney Guerin submitted for an informal discussion a preliminary 
plan of Donald Burnham, Western Avenue. Fron t age was s hown on 
a road w h ~c h th e Boar d ques t ~one d was acceptable under the 
subdivision standard of adequacy. Madsen said that it was up 
to the applicant to prove that this road is adequate. Guerin 
suggested the Planning Board review the site. 
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Attorney Guerin then discussed with the Board the Gallant/ 
Rust property at 152/154 Main street. An addition made to 
the Rust property was found to be encroaching on the property 
at 152 Main street. The Rusts woulo like to convey their 
property but cannot until the encroachment is corrected and 
clear title is obtained. 838 square feet is being transferred 
from the Gallants to the Rusts to rectify this encroachment. 
Guerin said the attorneys of both parties felt they should 
go through the Special Permit process. Madsen felt this 
matter should be sent to Town Counsel for his opinion. 

The Board reviewed the l reliminar y plan of S09inese Creek Realty 
Trust. The Board was old that discussions were being held 
with Curlew Cove Realty Trust, Trustee David Lane, John Wise 
Avenue, to continue the water line. Length of the dead-end 
street is over 3,000 feet. Date of submittal for the plan was 
March 6, 1991. 

Discussion on the watershed protection bt -Iaw. 
Madsen moved that the water resource pro ection by-law be 
approved by the Planning Board and submitted to the annual 
town meeting. The motion was seconded by Knowles, with the 
Board voting unanimously in favor. 

The Minutes of March 6 , 1991 , were read. 
Madsen moved t o accept t he Minutes of March 6, 1991 as read. 
The motion was seconded by Bragdon, with the Board voting 
unanimously in favor. 

Ginn moved to adjourn; seconded by Hall, with the Board voting 
unanimously in favor. 

Meeting adjourned at 11:00 p.m. 

Respectfully 

/ 
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Essex Planning Board 

March 6, 1991 

Present: Dana Story, Chairman; Frances Dunn; George Bragdon; Har1: Hall; 
Joseph Ginn; John Knowles; Rolf Hadsen. 

Meeting called to order at 8:00 p.m. 

A public hearing to consider a definitive plan for a subdivision at Low 
Land Farms, applicant Peter Van Wyck, could not be held due to a procedural 
error, i.e. the abutters were not sent public hearing notices. The public 
hearing was rescheduled to Barch 27, 1991, at 8:00 p.m. 

Ginn moved to hold a public hearing to consider a definitive subdivision 
plan for Low Land Farms, applicant Peter Van Hyck, on Uarch 27, 1991, at 
8:00 p.m; seconded Bragdon. 
Betsy Fawcett asked if there had been a filing under H.G.L. Chapter 131, 
Section 40, with the Conservation Commission. Ginn, chairman of the 
Conservation Commission, told her that the Commission has comments on the 
Planning Board's definitive plan, but no filing had been made. 
The voting on the motion was unanimously in favor. " 

Story received comments from C.T. Hale, the Board's plan review consultants, 
in the form of a letter and "mnted it so noted in the t1inutes. 

The lIinutes of January "16; 1991, and February G, 1991, were read. 
Bragdon moved to approve the Hinutes of January 16, 1991, as read. The 
motion was seconded by Hadsen, with the Board voting unanimously in favor. 

Ginn moved to accept the Hinutes of February 6, 1991, as ,vritten by 
George Bragdon, with the following amendment to be made: that the voting 
by the Board on a plan submitted by Donald 11etcalfe for three houses 
should read - Story, Hadsen, and Ginn ,vere affirmative in the" motion 
to deny the plan; Bragdon voted present. The motion ,vas seconded by Hall, 
with the Board voting unanimously in favor. 

Hadsen moved that the meeting of l1arch 20, 1991, be cancelled and that 
the business of that night be moved to Barch 27, 1991. The motion was 
seconded by Hall, with the Board voting unanimously in favor. 

A public hearing was held at 9:00 p.m. to consider an amendment to the 
Essex Zoning By-laws to create a Water Resource Protection District. 
The purpose of the Water Resource Protection District is to protect the 
public health, safety, and welfare, by preserving and maintaining the 
existing and potential groundwater recharge area, groundwater supply, and 
municipal wellfields providing ,vater supply for the Tmvn of Essex. The 
Ivater Resource Protection District will comprise all areas within Essex 
which are wi thin the drainage basins of either Chebacco Lake or Cedar Sw"amp. 

Story - itA little background on this, perhaps. This has been done on the 
auspices of the Planning Board. It has been felt for a long time that the 
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Town of Essex by-laws needed an amendment in some form. It is not zoning 
as such; and that the best way, perhaps, to begin might be with a plan such 
as this. A purely informal ad hoc group has been helping the Planning 
Board for the past year and a half, I guess, to devise some such plan 
as this. After long involved discussions, and going around and around, 

through the courtesy of our D. p .• H., Hr. Damon Boutchie gave us a copy of 
a similar law which is presently in effect in the TOvm of Wenham. With 
that some\.;rhat as a base of operations, ';.;re proceeded essentially to adapt 
that to · our own purposes, which I think \.;re have done very Hell here, and 
also with the help and advice of ~1r. Phillip Herr, who has been a 
consultant to the Town on a number of occasions and who has helped us 
greatly in drawing this law. I think that the by-law, if you read it 
carefully, pretty much speal~sfor itself. I think it addresses all of 
the questions someone may have, but I would like to ask if anyone who was 
here, looking at Tom Ellsworth, who, by the way, has helTJed us a great deal 
in our planning, can add to what I have said." 
Ellsworth - "I don't think so. I think one of the things we were very 
concerned about vJaS to have a la\-l which everyone in Tmm could unders tand. 
It is a law we badly need." 
Story- "We tried very hard to have it appear in a language which we hope 
everyone can understand. It seems to us to be clear enough, but perhaps 
questions· of some sort arise in somebody's mind. At this point I would 
like to receive your conunents in favor or against it and hopefully to get 
your support when the time comes. I might say at the outset that ,..re have 
at least the tacit approval of the Chamber of Conunerce, . which \..re thought 
was important to get. They feel this is something vrhich is necessary for 
the Town, especially in view· of the fact that we have so many restaurants 
and eating places. In that degree vle have their support." 
Betsy Fawcett, Apple Street '-- "I think it is wonderful. I think there is 
one place where there could be a small clarification, where you cite the 
Special Permit Granting Authority, so that novices do not qave do not have 
to go to a by-law book to see who that is. You might put in to see the 
Planning Board or that the Planning Board is the Special Permit Granting 
Authority, just so thatit is clear without any cross referencing." 
Story -"Your point is well taken. He assume that everyone knows in this 
town that the Planning Board is the Special Permit . Granting Authority." 
Nichael l'latheson, 158 Western Avenue - "On the first page, third paragraph, 
the way it is worded plays into the hands of large developers who can 
afford the survey costs, but somebody ,;.;rho wants to build a small house or 
a small business, it is gOlng to be very expensive for them to do a survey. 
On Page 2, number 3, where it says, "the disposal of liquid or leachable 
wastes, except residential waste disposal systems" that is the only thing 
you are allowed. If anyone wants to have a small business with a toilet 
in it, by the way it is defined here that would mean that a small septic 
system for a business is illegal. It would have to be reworded, otherwise 
you cannot even put in a toilet for a business. Number 4 outlaws all 
conunercial uses with a septic system on site. It should define whether 
it is above ground, whether the water is going to leach off, or Hhatever, 
because 'on site' means all commercial and industrial uses that use any 
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kind of water at all above or below ground, like a legal septic system, 
are outlawed. No. 8 - "the treatment, storage, discharge or disposal 
of hazardous material" - the way that is lvritten means that anyone who 
has two cans of paint in their garage is breaking the law. If you have 
seen the books like I have of what is considered hazardous waste, half 
the stuff in the houses is hazardous waste. No.9 - "automobile or motor 
vehicle s 'ervice, washing, or repair shops, used parts, and salvage yards" -
I don't understand what that means; only if this happens at repair shops 
or if you wash your car in your drive,vay. That should be more clearly 
defined. Automobile repair work is so restricted now, with what you have 
to do ,vi th drain oils, etc., I don't see why this one business should be 
one of the ones picked on if they should be in the district. Nowadays, 
the waste from automobile repair work is so tightly regulated I think it 
should be allowed in the district. Repair shops - does this mean auto
mobile repair shops or does this mean repairing anything. I feel it 
should be ,defined because people repair boats, appliances, etc. Page 4, 
Number l,vJhere it says 60 gallons per day, Lagree with that. I've 
seen what houses use. An average one-family house can use 1,000 gallons 
per week. I've seen up to 1,500 gallons per week. That's getting a 
little restrictive, so you may want to go for a few more gallons above 
the 60, may be up to 100 gallons." 
Story - " Hy general answer to a lot of your questions is that admittedly 
this is restrictive, and it is restrictive purposely because we are dealing 
with the area from which our drinking water ultimately comes. If we are 
going to take steps to protect that, things have got to be a lot stricter 
now than they havebeenhithetto. It seems to me that the permitted uses 
are quite generous and as far as I am concerned, I think that we have got 
to be very res.trictive with what goes on in that designated area if, in 
fact we are going to preserve our water supply. Specifically, you 
addressed point number 9 - that sentence is in the automotive context and 
I would say that the references there are all addressed to automotive sources 
of pollution." 
David Lane, John Wise Avenue - "I would like to say I support this, and I 
think it is a very important thing for Essex to do, to preserve its water 
supply. I worked on ' the subcommittee and spent more than a year, I think, 
trying to make sure that this was drafted properly, and it was both fair 
and restrictive, so that we wouldn't have any potential damaging of our 
water resources in Essex. Mr. ' Matheson made a good point. He said that 
item 4, page 3, there is a typo. In the word processing we left out a 
word - it was in one of the drafts - 'commercial or industrial uses which 
discharge waste water on site' should read' ..• which discharge process 
waste water on site.' It is not designed to eliminate all septic systems 
of commercial and industrial because later on it allows them under certain 
conditions." 
George Brag don - "On page 3, number 12, says, , "residential development which 
renders impervious more than 15% of a building lot" - in this Town I have a 
little problem with commercial development which exceeds 15% of a lot. 
There is one developer, r won't mention his name, who, when in doubt, hot 
tops everything. It would appear that we should add residential and 
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commercial development." 
Story- "You feel it should be residential and/or commercial development." 
Upon review of the by-law it was found that this was addressed on Page 4, 
Number 7. 
Matheson - "Page 3, Number 3, I don't get the end of it. Does it mean 
any business cannot put in a septic system. Is it worded wrong? The 
way I read it all septic systems, period. Does that mean you cannot put 
any business in this water district at all, only if you are going to put 
in a bathroom for your employees' use. That's the way I read this. Oh, 
so I do understand this correctly - you don't want any business at all to 
have a septic system?" 
Story - "We aren't saying that. There seems to be some ambiguity in the 
interpretation of number 3." 
Matheson - "If you somehow say as long as it is not more adverse than a 
residential use then it is allowed. That would be a little more lenient 
and it would be a clearer definition." 
Ginn - "I think number 3 should be eliminated. Number 4 would take care 
of the commercial/industrial usage." 
Maria Burnham, Southern Avenue - "I think the intent of that, and I think 
Hichael has a good point, was that we do not .vant them dumping stuff on the 
ground. If you don't say that then I think you need to put it in there." 
Story - "I think it is ambiguous the way it is worded." 
Maria Burnham - "Yes, and the whole purpose of this hearing is to try and 
clear up points that people may feel unclear about." 
A discussion followed as to hmv number 3 should be .vorded. 
Hall - "I have a question on the prohibitive uses. I don't know whether 
junk yards is encompassing enough to include transfer stations or other 
facilities. I would like to see something that says transfer stations or other 
facilities which handle discarded household waste, unless you feel we have 
it covered in another area." 
Story - "The definition for junk yards is contained in the by-laws .as they 
presently exist." ' 
Hall - "I know, but I have a problem with the by-laws as they presently 
exist. I'm suggesting there should be somi reference to transfer stations 
or other facilities which handle discarded household waste. It could 
become number 16." 
John Guerin, Belcher Street - "This is another by-law zoning amendment we 
would like to put into effect, but it doesn't have any teeth though, because 
there is rio penalty if someone violates something like'this. I think 
there should be a discussion whether there should be a penalty imposed for 
violation of this type of thing. I've worked for a company in the ~ast 
that did this kind of thing. This is a very minor type of change for the 
Town of Essex. I've seen some communities go up to four acre: zoning in 
certain areas. That's been upheld in Massachusetts. Increasing from 
30,000 square feet to 40,000 square feet is a minor thing. Perhaps after 
this gets through you can narrow down the area a little but closer to the 
lake that will even require larger lot zoning in certain cases. I feel 
this is a good start." 
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Story - llAre you suggesting we append some penalties to this?" 
It was noted that there are penalties in the existing Town by-laws, so 
it was felt this point was covered. 
Madsen - .11This is a zoning regulation enforced by the Building Inspector. 
Fines are already defined for zoning by-Imvs violations and already set 
forth in our by-law book. ll 

Betsy Fawcett - llWetlands zoning as well?l1 
Madsen - llI'm not sure about wetlands zoning . All I'm saying is this 
particular by-law is being written to be placed within the section Tmvn 
of Essex .Zoning." 
Betsy Fawcett - llWetlands Zoning is too, and I don't think the Building 
Inspector has any ----- to do that. ll 

Frederick Fawcett - "Technically, you haven't any zoning except for wetland 
zoning and HUD zoning, so if this is going to go in Hith your regulations, 
fine, but if you are actually proposing it as a by-law, I think you want 
to do so~ething .about making it stand on its own, because it is going to 
have to ~tand on its own. You cannot reference your regulations. I think 
this is a good point that at least the Planning Board has the power to 
adopt such regulations as necessary to enforce this by-law." 
Canan Hewson, Redgate Road - llPage 2 - I feel all those areas as being very 
populated and I don't see any maintenance program for all the existing 
septic systems. If this is going to be effective some kind of plan should 
be added and a check up on what's already e x isting. II 

Story - III think what you are · suggesting is already within the preview of 
the Board of Health and doesn't need to be addressed by us. That's a 
separate issue and responsibly is theirs no matter what we do. In fact, 
much of what we do has to be with the agreement and approval of the Board 
of Health which is there anyway. If you are talking about septic systems 
that are already in existence around the lake, that is their responsibility 
and not the responsibility of the Planning Board. ll 

Canan Hewson - " I just feel it would make more sense if you had something 
like that." 
Story - "We would be infringing upon their territory. Their responsibilities 
are already carefully defined in the by-laws and for us to come along and 
pre-empt some of their responsibilities would be wholly improper on our part. ll 

Matheson - 111 would just like to recommend the addition of a word on Page 3, 
Section 8, either before the word 'treatment', add the word 'commercial', or 
after the word 'materials' ,add 'conunercially'. If we don't put something 
in to the fact that it is commercial, someone may take us to court. . 1 
think commercial should be put in there so it is defined as business and not 
residential." 
Story - "If I may say so, I disagree with that because, I think, that 
embraces any thing. 11 
David Lane - 111 think under the definition of Hazardous Haterial (Page 5) it 
is covered." 
There was a discussion on the enforcement of the ,vetlands by-law, and 
whether that was the jurisdiction of the Building Inspector. 
Maria Burnham - "I don't see any problem with putting in an enabling clause." 
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Story - "For the record I would say Town Counsel has reviewed this and 
made no comments other than the hope that we proceed properly. He made 
no reference to what is in the by-law." 
Bill Holton, Haple Street - "I would like to commend the Planning Board 
and those who helped in this. It is something we have needed for a long 
time. I don't have to tell you hmv difficult it is to get this through 
a two-thirds vote at Town meeting. The only recommendation I can make 
is to try and educate the people as much as you can before you go to 
town meeting." 
Story - "We made overtures to members of the Chamber of Conunerce when we 
began this and they indicated at that time that they would view favorably 
a by-law· of this kind, so we have in a sense approached what might have 
been strong opposition to begin with." 
Hadsen then wanted to know the cons~nsus of the people at this hearing as 
to whether it should go to town meeting. The sense of the meeting "TaS that 
it was favorably received. 

Ginn moved to close the public hearing; seconded by Dunn, with the Board 
voting unanimously in favor. The hearing closed at 9:40 p.m. 

Hall moved to adjourn the meeting; seconded by Ginn, with the Board 
voting unanimously in favor. 

Meeting adjourned at 9:45 p.m. 

Respectfully submitted by: 
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Evan Fairbanks - submittal of Form A, 
Lufkin Point Road 

Clay Morin - submittal of preliminary 
plan for Soginese Creek 

Myles Rigney - building permit 
application - property at Gregory 
Island 



Essex Planning Board 

February 20, 1991 

Present: Dana Story, Chairman; George Bragdon; Frances Dunn; 
Joseph Ginn; Mark Hall. 

Meeting called to order at 7:50 p.m. 

Evan Fairbanks submitted a Form A for an exchange of land between 
him and his abutter, Martin A. and Joanne P. Laschi. Parcel 
'A', as shown on the plan, is owned by Phyllis R. Fairbanks and 
is now being transferred to the Laschis. Parcel 'B' is owned 
by the Laschis and is being transferred to the Fairbanks'. The 
Laschis land area will remain the same, 63,300 square feet, since 
Parcel 'B' has the same area as parcel 'A'. The transfer of 
Parcel 'B' to Fairbanks will increase their lot size to 44,962 
square feet from the existing 38,620 square feet. The property 
is located on Lufkin Point Road. 

Hall moved to approve the Form A, plan of land of Martin A. and 
Joanne P. Laschi and Phyllis R. Fairbanks, approval under the 
subdivision control law not required, subject to adding the locus 
and making note of the abutters on the opposite side of the road. 
The motion was seconded by Dunn, with the Board voting unanimously 
in favor. 

My les Rig ney , Lake Shore Drive, met with the Board to submit a 
building permit application. No finding was made at this time. 

There was a discussion on the application of the Bulkie Restaurant 
at the South Village Center for a liq uor license. 

Ginn moved to write a letter to the Selectmen stating that the 
Planning Board is not in favor of a liquor license being granted 
for the proposed expanded use of The Bulkie to a full service 
restaurant, finding it to be more detrimental to the neighborhood 
than the present existing use. The motion was seconded by Hall, 
with Dunn, Ginn, Hall and Story voting in favor; Bragdon opposed. 

Dunn moved to adjourn the meeting; seconded by Bragdon, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:00 p.m. 

Palumbo 



Essex Planning Board 

8:00 p.m. 

8:15 p.m. 

3:30 p.m. 

9:00 p.m. 

Business: 

February 6, 1991 

AGE N D A 

Donald Rust - property on Hain Street 

Donald ~letcalfe - revieH of building permit 
application 

Evan Fairbanks - submittal of Form A for property 
at Lufkin Point 

Byles Rigney - revie~v of building 1)ermit 
application for property at Gregory Island 

Set public hearing date for overlay \vatershed by-law 

Sign bills payable voucher 



Essex Planning Board 

February 6, 1991 

Present: Dana Story. Chairman; George Bragdon; Joseph Ginn; Rolf Hadsen. 

Meeting called to order at 3:00 p.m. 

Note: 11inutes of meeting taken by Clerk George Bragdon. 

Reviewed plan submitted by Donald Hetcalfe for three houses on under 
three acres. The proposed lot was under the allowed size and the plans 
were denied (6-5.5). Frontage is also under 150 feet. 
tiotion was made to deny by Madsen, Bragdon voted present. 

8:25. Evan Fairbank plan, under Form A. Area appearing in square feet 
is not shown in detail. No locus is pictured. No abutter is shm,m on the 
opposite side of the road. Hithdrm~ Form A and requested time at next 
meeting. 

Peter Van Wyck - public hearing - }1arch 6, 1991, at 8:00 p.m. on Low Land 
Farms. Hust be posted. 

Hearing on draft of Water Resource Protection Zoning Amendment to be held 
on Harch 6, 1991 after Peter Van Hyck hearing at 9:00 p.m. Seconded and 
voted. Forward copy through chairman to Town Counsel for comments 
prior to public meeting. 

Madsen moved to adjourn, seconded by Ginn, with the Board voting unanimously 
in favor. 

Respectfully submitted by 

George W. Bragdon 
Clerk 



Essex Planning Board 

8:00 p.m . 

8:45 p.m. 

January 16, 1991 

AGE N D A 

Discussion of the overlay watershed 
district by-law 

Donald Rust/Neal Dagle - property at 
154 Main Street 



Essex Planning Board 

January 16, 1991 

Present Dana Story, Chairman; Frances Dunn; Hark Hall; John Knowles; (left 8:15) 
Joseph Ginn (arrived 8:30) 

Meeting called to order at 7:55 p.m. 

Story .told the Board that the draft of the watershed protection by-1m" 
was not quite ready to be presented. He said, "It has been my expectation 
that the by-lay" would be ready to present to you. It is 1;lith Phil Herr 
at the moment for a second review. The group did not lil:e what Herr 
had originally done and sent it back with changes. He want the by-la1;" 
to be in ·simple laymen's terms. The reason for taking out some of the 
things Herr had put in ,,,as purely political. As soon as I get it I 1;-Jill 
bring it around to all Board members for their review." 

Donald Rust met with the Board for a discussion on his property at 154 
Main Street. The Board told Rust they still were not clear as to what 
was required of them and told Rust to have his attorney write to the 
Board stating exactly what he wants. 

The Minutes of January 2, 1991, were read. Ginn moved to accept the 
Minutes of January 2, 1991, as read. The motion ,,,as seconded by Dunn, 
with the Board voting unanimously in favor. 

Ginn moved to adjourn the meeting; seconded by Dunn, with the Board 
voting unanimously in favor. 

Heeting adjourned at 9:00 p.m. 

Respectfully submitted by: 



Essex Planning Board 

7:45 p.m. 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

Business: 

January 2, 1991 

AGENDA 

Public Hearing for change in subdivision 
regulations 

Peter Van Wyck - submittal of subdivision 
plan 

Charles Hulcahey - property on l;rove Street 

Neil Dagle - acceptance of easement for 
Don Rust/Gallant property 

Sign bill payable voucher 
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Essex Planning Board 

January 2, 1991 

Present Dana Story, Chairman; George Bra~don; Frances Dunn; Joseph Ginn; 
Hark Hall; John Knowles; Rolf Hadsen (3:30 p.m.) 

Meeting called to order at 7:45 p.m. 

A public hearing ,vas held at 7: 45 !1. m. to consider a change to Regulation 
6.01-Application Procedure, of the Rules and Regulations relative to 
subdivision control, the change to read "the Planning Board may reCluire 
an engineering review of the definitive plan be performed by an engineering 
firm designated by the Planning Board with the expense of professional 
services to be borne by the applcant. 

Story -' "He are requiring what the Charlottee Partnership did voluntarily 
and this will be added to subdivision regulation 6.01. 
Hall - "I originally pushed for this and never tool: it one step further to 
adopt it." . 

Hall moved to adopt as part of the Rules and Regulations relative to 
Subdivision Control, Town of Essex, that the Planning Board may require 
an engineering reivew of a definitive plan be performed by an engineering 
firm designated by the Planning Board with the expense of the professional 
services to be borne by the applicant. The motion \Vas seconded by Ginn. 

Peter Van Hyck - "It seems very timely as I am about to submit a plan. 
It is expensive enough with the fees, although I think it is a good idea. 
There should be some consideration to getting something for this money. 
l1y taxes are around $20,000, and although I don't mind flaying taxes there 
is a limit to what goes to the To~m. I do think it is a good thing, but 
I do think that the money from filing fees should be taken for these 
services." 
Story -Whether professional services are needed depends on the plan. 'The 
fees of the Town are very modest compared to other to\~s. If someone comes 
before us \vith a plan, it is obviously for something for themselves, so why 
should it not be borne by that person." 
Van Wyck - "I have an argument with the $100 fee. I find it is a heavy 
fee and what do I get in return? I am being taxed a heavy amount. It 
is important that a plan should meet the aesthetic (ascetic) rules of the 
Town, but the filing fee should be part of it." 
Dunn - I feel that if you buy property it is an investment and you are 
taxed on it. I think this is a good thing, but if you want to use the 
land for other things such as farming, then there are alternatives such 
as Chapter 61A." 
Bragdon - "I have my problems with the original intent, especially for 
small subdivisions. Each case varies." 

The vote was then taken on the motion - in favor, Bragdon, Dunn, Ginn, 
Hall, Knm.,les, and Story. Madsen was not present for the vote. 

The public hearing closed at 8:00 p.m. 



2 January 2, 1991 

Peter Van Wyck, together wi th Robert Klopotoski, met ,vith the Board to 
submit a definitive subdivision p lan for Low Land Farms. A check was 
received in the amount of $1,700.00 for a filing fee. 

Hall moved to submit the plans of Peter Van Wyck to our review engineer 
and give him a thirty-day deadline in which to make comments on the 
plan submitted. The .motion was seconded by Hadsen, with the Board voting 
unanimously in favor. 

Charles Mulcahey met with the Board toask them to consider the final lot 
on the Indian Rock subdivision. Mulcahey had been before the Board 
on this matter at another time, and was told then it 'vas a Board of 
Appeals issue. The Board reiterated that he would have to go to the 
Board of Appeals. 

Mark Hall, 9 Western Avenue, submitted a building permit ap plication for 
construction of an addition for a garage and family room. 

Ginn moved to approve the building permit application of Hark Hall, 9 
Western Avenue, for construction of an addition, pending approval of the 
Board of Health, finding that under By-law 6-4.2, the proposed alteration 
is not substantially more detrimental than the existing nonconforming use 
to the neighborhood. The motion was seconded by Dunn, with Bragdon, Dunn, 
Ginn, Knowles, Madsen and Story voting in favor; Hall did not vote on 
this matter. 

Donald Rust met with the Board to discuss an easement on his property at 
154 Hain Street. Rust said, "Thirty years ago an addition ,vas placed 
on the property and it has been found that part of the addition was on the 
boundary line of Gallant's property. The property has been sold three 
times and this was never picked up until now, with the property being 
sold to Neal Dagle. Gallant owns the land on which a part of the addition 
stands and is now granting us an easement so that the house is on this 
property legally." The Board felt that as this was not a conveyance of 
land they could not act on this. They felt it was a legal issue and had 
nothing to do with the Board. Rust asked if a letter could be sent to 
him from the Planning Board stating this. 

Hall moved that a letter be sent to Donald Rust stating the Board had 
reviewed the easement and felt they could not consider this matter as they 
believed it was not under their jurisdiction. The motion was seconded by 
Ginn with the Board voting unanimously in favor. 

Brook Pasture subdivision,.Martin Street. - It was brought to the Board's 
attention that a house that was approved by them has now become two houses 
joined by a breezeway. 

Madsen moved to adjourn the meeting; seconded by Knowles, with the Board 
voting unanimously in favor. Meeting adjourned at 9:40 p.m. 



Essex Planning Board 

3:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

December 5, 1990 

AGE H D A 

Peter Van V!yck - resolution of the issue of the 
length of the road of the ne", subdivision 

Sharon Heans, Belcher Street - Form A 

Ron Ober, Pine Ridge Subdivision 

Zoning Committee 



Essex Planning Board December 16, 1992 

AGENDA 

Appointments: 

8:00 p.m. Public hearing, John and Priscilla Coughlin/PMC Realty Trust, 
239 Western Avenue 

8:30p.m. Attorney James Kroesser, Pine Ridge Subdivision sprinkler 
systems 

8:45 p.m. Jamie Richardson, Form A subdivision, Island Road, 
Property of Lucy Richardson 

8:45 p.m. Diane Stockton, Essex Shipbuilding Museum, affiliated study with 
Boston University 

9:15p.m. 

9:30p.m. 

Ronald and Robin Pydnykowski, Forest Avenue, Home occupation 
business 

Attorney Charles Clark for Peter Van Wyck, Low Land Farm 



Essex Planning Board 
December 16, 1992 

PRESENT: Rolf Madsen; Chairman, Joe Ginn, Sheldon Pennoyer, George Bragdon, Mark Hall 

Building Inspector Dick Carter meet with the Board to submit the following building permits: 

Peter Perrigo, 71 Wood Driye. He is not increasing the foot print, includes 7' x 12' section for a 
sewing and extended dormer on the back. He has a half dormer now. The Board of Health is all 
set on that. 

Bragdon moved to approve the building permit application of Peter Perrigo, 71 Wood Drive, for 
an addition finding under the Essex bylaw 6-4.2 that the proposed extension or alteration was not 
substantially more detrimental than the existing nonconforming use to the neighborhood, within 
the existing foundation. The motion was seconded by Pennoyer, with the Board voting 
unanimously in favor. 

Madith Henderson, 34 Water Street, location 103 Main Street, Texaco Gas Stat jon, change of use 
from a gas station to a tackle shop, Fin & Feather Bait and Tackle store, to replace overhead doors 
with 5'x 8' picture windows, and replace the floors. 

Stader W. GilfiJIen, Architect, A.lA., 37 Apple Street for home occupation, architectural office, 
to 2'x3' sign, 4.7 sq. ft., mount sign on the pole. He is renting an office. He is present. He doesn't 
employ anybody and he has plenty of parking up there. 

Penn oyer moved to approve the home occupation for Statler Gilfillen, on 37 Apple Street, as home 
occupation as an architectural office. The motion was seconded by Hall, with the Board voting 
Unanimously. 

David Pereen, and Lorna Conneen, 4 Pine Ridge Road, Map 5, Lot #7, Lot size 1.222 acres, 
construction of a new single family home, 32'x38', building height 30'. 

Penn oyer moved to approve the building permit application of David Pereen and Lorna Conneen, 
4 Pine Ridge Road, for a new single family home as shown on the drawings dated November 19, 
1992. The motion was seconded by Hall, with the Board voting unanimously in favor. 

John Coughlin/PMC Realty Trust meet with the Board per scheduled Public Hearing for a 
Special Permit regarding paved parking lot and 35'xl00' building at 239 Western Avenue. 

The following discussion took place: 

MADSEN: I would like to call the Public Hearing to order for John Coughlin, PMC Realty Trust, 
to construct a paved parking area and 35'x100' building in the water protection resource district. 

COUGHLIN: In essence to get everybody updated to where we are, there is a locus here that's 
not to clear on it, but it's up to Quinn Brothers property on Western Avenue. It's basically the 
land directly behind Misty Acres. The area in question is right here. That is the area that C.T. 
Male has defined on their plan, which coincides with that sketch that was filed with the special 
permit application. That's issue number one, the paving of that area. Issue number two, is to 



construct off of this paving a 35'xlOO' building. We have approximately 5 acres. What happened 
was the Misty Acres site was purchased. It went all the way to the back. Misty Acres was spun 
back off of that and sold as a separate deal and the land that we're looking at right here, is the rear 
of Misty Acres. That approximate two acres was added to it. And that was done through the 
Planning Board back about a year/year and a half ago. 

HALL: So you have seven and a half acres now? 

COUGHLIN: Yes, approximately. 

GINN: What are you going to do with the catch basin? 

COUGHLIN: The catch basin is going to have to be relocated. And I imagine that's going to be a 
conservation issue. 

GINN: Will that be brought out? 

COUGHLIN: Yeah, that would have to be brought out and then we'd have to go underneath that. 

PENNOYER: What's the use for the building proposed? 

COUGHLIN: The only use for the building is going to be storage of our vehicles. The vehicles 
are presently parked in a fenced area. It's just going to be a garage to take them out of the outside 
and put them inside. 

GINN: Are you going to have any floor drains in the proposed building? 

COUGHLIN: Nothing. 

GINN: I think that's helping the overall area. If you park out here now you're going to have some 
drippings. But, if you were in a building all that would be self-contained. 

HALL: Are you going to work on them inside? 

COUGHLIN: No, this is just going to be an unheated building to store the vehicles. 

HALL: No, petroleum storage, or anything like that. 

COUGHLIN: No, that's all over the other end of the building. 

PENNOYER: Given the sensitivity of the area, what would be the procedure if this building that's 
35'xlOO', had multiply uses for storage. What is the procedure if it suddenly became a storage 
building instead of a building which houses some vehicles? 

MADSEN: Well, actually during the special permit process we can limit the use of the proposed 
building. 

HALL: If you are to take your overall acreage, and I know you already passed the threshold of 
2500, so let's look at the next threshold. What's your coverage? Do you have any idea? 
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COUGHLIN: Yeah, Dick and I did this. We went through the thing. With the added acreage 
we're well within the guidelines. When I brought this before Dick Carter, we looked at the 
setback. We didn't address any conservation issues, but we went over the lot coverages, and we're 
well within the guidelines. To give you the exact, I don't know off the top of my head. 

GINN: Would that have to go before the conservation commission? 

COUGHLIN: I'm going to go anyway, whether it has to or not. I feel right now we've already 
flagged it and we're out of the buffer zone. So, I thought my order of sequence on the building 
would be to come before this Board for a special permit. If, indeed, we prevailed here, we would 
go before the conservation, show them the building, show them the layout. The wetlands have 
been flagged. We are not in the resource area. But just make sure they don't have any problems 
with it because as you brought up this drain here does go into their wetlands. Once we get a clean 
bill of health with them, we'll get an architect to draw up the building and go to Dick Carter. 
That's my plan. 

MADSEN: Before you pave this area where did the runoff of the water go? 

COUGHLIN: Just where it's going now. 

MADSEN: There is no change? 

COUGHLIN: No change whatsoever. This is an actual swell drain that exists. We went before 
conservation on this issue and they felt that it came into their domain because I was increasing the 
runoff to the wetlands. That's where the catch basin and trap came in, which we put in. 

HALL: Well, I guess that's the whole issue. The additional runoff is really what we're concerned 
with. 

MADSEN: Use of the building because it's included in the special permit process, and also what's 
happening with the runoff. 

HALL: So if you do a calculation of the additional impervious space you'd have to basically 
compensate that with a recharged system, as though you haven't added that impervious space. 

MADSEN: That's right. 

HALL: So you have to some how design your system to show that the water area runoff has been 
recharged to compensate for the additional impervious area. So there has to be a system design 
for that. 

GINN: I think what is happening you are taking a concentrated amount of water, instead of having 
it go into the loom and the field that is there, it is now being directed to a single point discharge 
which is then discharging to the ground. It appears it's like a French swale drain. 

COUGHLIN: I think that's what we attempted to do. I was more concerned this was a 
conservation issue more than a Planning Board issue. But that was the intend of what 
C.T. Male designed here. First off the catch basin went in with the trap to pick up anything before 
it went in there. The drain went in. All this area that was the existing drain was fllied with rock, 
which was done per these plans. It was just like having a catch basin porous on the bottom. 
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PENNOYER: Was that designed based on a non-paved parking area? 

COUGHLIN: No, it was based on a paved parking area. Even the building now is out of the 
resource area. So what basically happened was, it was a conservation issue and it wasn't a 
conservation issue. The catch basin and all this work was done prior to the paving. So when we 
went before the conservation commission we had satisfied their requirements by doing it first. If I 
had paved and then didn't do it, I had a conservation issue because of the way the water was 
charging. 

HALL: I have no problem with this. All I want is to be assured that, you know, come twenty years 
from now that area which recharges our water supply is going to continued to be recharged 
properly. That's all I'm concerned with. If an engineer can certify that to me, no problem. 
COUGHLIN: I have the same concerns, but I don't think I have the expertise to say it can or 
cannot happen. But I certainly know we can get C.T. Male involved in it. 

HALL: I think that's the simple way. 

MADSEN: My suggestion to you would be that we need certification that the system put in place 
here will compensate for the additional recharge needed that was taken away from the proposed 
impervious surface. 

HALL: From the building, paving, or whatever has taken place. 

MADSEN: We need that from you. 

COUGHLIN: Give me exactly what you want? 

GINN: Runoff calculations from the paved parking area, proposed building as discharged to the 
ground subsurface. And how those calcs will make sure there is the recharging of the area that has 
become impervious. 

MADSEN: Any other comment? 

FRYE: As I understand it, Mr. Coughlin didn't go before conservation. He was called before 
conservation and the Board felt the parking lot was not in the wetlands or the buffer zone. So that 
is okay. But, that when paved perhaps there would be a question of gas. This work was done in the 
wetlands before he had permission. 

GINN: You just said that that wasn't wetlands, though. 

FRYE: As I understand it, it goes from buffer to wetlands. It runs into the wetlands. Now, Mr. 
Coughlin, and you can check the minutes of the conservation meetings, that he was not planning 
any hottop in the near future. And according to Ms. Hewson within a few weeks the area was 
hottopped. He had not gone back to the Board for this. And my point is, he shouldn't have been 
working in that ditch in the first place. And now you say, "Well, I didn't know what I was doing." 
You told them you wouldn't hottop it without gomg to the Board, but you didn't." And that's my 
understanding. 

COUGHLIN: The first thing I would say to you is that if indeed I did something I wasn't suppose 
to do, don't you think the conservation board would have been out there to stop me from doing it. 
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FRYE: When they found out about it they called you before them to explain. 

COUGHLIN: Let me just clear the air. Before I started this, granted I didn't arbitrarily go out 
that and start hottopping this. I went all over this with Dick Carter. Conservation Commission did 
not call me in for doing anything wrong. I called the Conservation Commission. I called Ms. 
Hewson and told her what I was proposing to do. Would you come and meet with me and look at 
it. 

FRYE: That was after the ditch was done. 

COUGHLIN: The ditch was always there. I didn't touch the ditch. 

FRYE: No, but the work in it. The cleaning it ----

COUGHLIN: The ditch was never touched. The drainage ditch was never touched until this plan 
was submitted to Conservation. That's issue number one. We were out of conservation and we 
still are with all of this work out of their area. We are well past the one hundred foot area. I called 
her down to look at it. She said I would appreciate the fact that you would come to our Board and 
explain to them what you plan to do, which I did. I showed her the flagged wetlands. I had Larry 
Graham from C.T. Male at the meeting on a Friday afternoon. I had C.T. Male draw out this plan. 
I went before the Board and explained the whole situation to the Board. And they're sitting there 
saying well, what do we do. It's nothing that our Board has any jurisdiction on. We came to the 
fact that, if I was going to pave this, I would increase the runoff into the resource area. So if I was 
going to do that then I should submit a plan to them on how I would handle the water. I had c.T. 
Male draw up the plan with the catch basin, which has an MDC trap in it to grab the oil and water, 
separate with the storm drain. If that's done prior to the paving you don't have to file a notice of 
intent. You've taken care of any drainage that you're putting into the resource area. If you do that 
before you pave, that's all you have to do. I went ahead and did that work per plan and I did pave. 
Now, what you're saying is I arbitrarily went and did all this stuff. They would have shut me down. 

MADSEN: We're losing sight of what we're doing. We are in a public hearing for a special permit 
for paving, which has been done prior to the public hearing, and we're doing this process because it 
was a new bylaw since the work was done. What we're discussing right now is how this application 
effects the water resources. I don't want to talk about anything else. I think that as Board 
members, and what I would like to do is that I think Mr. Coughlin needs to get some engineering 
documentation for us to act on this. Also, as a Board I think since there is 35'xlOO' building in the 
water resource district we should take a look at that. And he has already made his presentation 
what his intended use of that building is, if we do grant him a special permit, how we would word 
that. And unless someone else has any other comments, I would like to take a motion to continue 
this public hearing. 

HALL: I move that we continue the public hearing until January 6,1993, at 8:00 p.m. 

MADSEN: Patty, I would suggest also that based upon Mrs. Frye's comments that we get 
conservation commission minutes. 

GINN: Are we in discussion on this? 

MADSEN: We have a motion without a second. We are in discussion. We are going to continue 
this public hearing. 
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GINN: I'd like to add one thing, that John could also bring us some information on his proposed 
use of the building. You're going to have discharge of water from the building. The calculations 
on the runoff of that. And the proposed uses of the building. 

MADSEN: Is there a second to the motion? 

PENNOYER: Yes, I'll second it. 

Hall moved to continue the Public Hearing until January 6, 1993, at 8:00 p.m. Penn oyer seconded 
the motion, with the Board voting unanimously in favor. 

Attorney Jim Kroesser, met with the Board to discuss release from sprinkler systems for Pine 
Ridge subdivision. Also present were lot owners, David Pereen, Joseph DeSilva, and Patricia 
Pierro. 

The following discussion took place: 

GINN: My initial suggestion was that each lot donate a fire hydrant. What you're doing then is 
putting the responsibility on the town. Let the town supply the pipe. You know, that's not a real 
big thing. Fire hydrants, yeah. They're a little bit more Involved. 

HALL: So what's a fire hydrant cost? 

GINN: My suggestion was that each lot donate a fire hydrant to the town. Then the DWP is 
responsible for each year putting a fire hydrant somewhere, and that means extending a line. If 
you gave them a part of the materials to do some work. Like Rockport every year does something 
to their water systems. Some of them quite involved. 

HALL: But how can we assure that these residents are going to get their water to them. 

GINN: We can't. I think that the DPW would probably put the water in the easiest areas. I don't 
think it's necessarily going to be put in on Pond Street unless we mandate that the DPW do just 
that. 

MADSEN: And we can't mandate it. 

GINN: Well, suggest very strongly, not mandate. 

MADSEN: My feeling would be if you donate the pipe and water hydrant, there is really no 
reason for them not to take it down the street. 

HALL: It's not as though they don't have coverage. Because you have the pumper goes up there 
and pumps into there and covers them. So, we as a Board should only care of the intent, which is 
what you're saying. So, if the intent is that let's just have the fire hydrant donated and it's the will 
of the DPW to put them in. Because the people up there are still going to be protected one way or 
the other. So if they put the water in or not, I know what you're trying to do but you're not going to 
be able to do it. 

GINN: I don't think you're going to see the DPW themselves bring water down Pond Street. 
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HALL: I don't think so either. 

GINN: I think that's a little bit beyond them to go underneath the brook there. I think that's a 
little bit more involved than what they can handle realistically. But, I don't care if they work 
backwards from that development and go toward the brook and toward the Home Center. If they 
wanted to do it that way. I don't care. But I think if you gave the town a fire hydrant and strongly 
suggest that every year the DPW install a fire hydrant somewhere in town, and that means going 
down John Wise Ave., that means going down Pond Street, that means going down Southern Ave., 
whatever that end is. Let them do that. 

MADSEN: A hydrant is? 

GINN: If I bid a job I carry fifteen hundred dollars to purchase the hydrant, the valves, the stem 
boxes that come off the valve, and so on. A bare hydrant itself, my guess is about seven fifty/eight 
fifty for a bare hydrant. And that's not a whole lot of money. 

MADSEN: Are you suggesting they should buy a bare hydrant? 

GINN: If you can get more I think it's great. I would like to use in my own mind a thousand dollar 
figure, and whatever that would buy to town specs. And I don't want anyone to incur any more 
costs up there, but I think spending a thousand dollars to benefit the town and as a whole, versus a 
four to seven thousand dollar outlay for a sprinkler system. You know, that's a pretty good trade 
off. And the unfortunate thing is that the developer put the carrot in front of the Board's nose 
here to chew on, and that was all part of dropping the lawsuit and putting all to bed, and now he's 
walked away. 

MADSEN: We've heard enough. What do you guys think? 

PEREEN: I think it's slightly unfair, for the simple reason that more houses have been built far 
beyond this new development and they haven't been required to install sprinkler systems. 
GINN: No subdivisions have. 

PEREEN: But if I had come along and bought the whole place, and put one house in there I 
wouldn't have been required to put a sprinkler systems in. All eight houses aren't going to burn 
down at the same time. 

GINN: You're looking at one house lot going in and that's fine. You can do that. The Planning 
Board has a certain amount of responsibility to public safety in an approved subdivision. And 
that's what that was. And the public safety issue was it was not safe without a hydrant or water. 
Now, there has been other subdivisions in town that were required to put water in. 

HALL: And that cost would have been conveyed on to you one way or the other. You would have 
seen it either in the cost of the purchase of the lot, instead you're seeing it in the cost of the 
purchase of the construction of the sprinkler system in your house, which when you bought the 
house there was a covenant; correct. That you're lawyer said are you familiar that you had to have 
a sprinkler in. And you said, yes, we do. And you factored that into the cost of the construction of 
the house at the time you purchased. 

KROESSER: I'm not going to argue the case all over again. I've done it seven times in a row now. 
You had no legal authority to require a developer to make off site improvements as a condition of 
getting a subdivision approved. It's a hundred thousand and something, to run that water line 
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down Pond Street. If it's a trade-off for the sake of gettin~ out of what would have been two years 
of litigation, it was a mistake on Ober's part we admitted It. I think it was a mistake on the Board's 
part to take the sprinkler systems as a trade-off instead of putting town water out there. 

HALL: It was an agreed trade-off. At that time the deal was done. 

KROESSER: It was strictly in lieu of putting town water down Pond Street. And that's illegal. 

MADSEN: Do you want to do this all over again tonight. 

KROESSER: I'll make a suggestion. And I can't speak for any of those homewners up there. If 
you want to vote to release the covenant upon payment of a certain price by each of those lot 
owners. And if they want to pay it they'll get together and pay it, and if they don't, it won't get 
released. You can hold the release until you have the money. You can do it anyway you want. 

DESILVA: We have water in the Summer. Is it just the Winter we're concerned with? 

GINN: You don't have adequate water supply in the Summer to fight a hydrant. You have a two 
inch Summer water service. The pipe that's sits on top of the ground along Pond Street. That's 
not adequate to provide water to a fire hydrant. There is water up there. Supposedly the line itself 
is full of water. So if a fire were to happen, Summer or Winter, what happens is the fire 
department can hook onto the fire hydrant down near the Home Center. Run a line and a 
pumper, or whatever they do, and tie it into the proposed fire hydrant that is not yet installed at the 
bottom of the subdivision road, and that line goes up through, you know, that all the lots are on will 
have water pressure to fight fires, Summer or Winter. 

MADSEN: What's the Board want to do? Do you want an amount? Do you want to put a hydrant 
donated from Pine Ridge? 

HALL: I think we should just put an amount, like Joe said. 

PEREEN: Say I'm willing to pay my amount, but my neighbor isn't. Can it be worded that I'm 
released and the person that doesn't pay isn't? 
GINN: I feel that each lot should agree to the same amount. 

PENNOYER: So it's all or nothing? 

KROESSER: Some of them maybe just can't afford it. There is only three people with enough 
interest to even show up to talk about here. , 

MADSEN: Let's do something with this. Can I have a motion, please. 

GINN: I'd like to make a motion that the lots of the Pine Ridge subdivision be required to, or the 
Planning Board will release the covenant on the lots requiring a sprinkler system be installed in 
all new house construction be released in return for one thousand dollar -- purchase of material. 
I really want to see that the materials are purchased and given to the town. 

KROESSER: If you're given a check for "x" amount of dollars made out to the treasurer of the 
Town of Essex, that ought to get them a release signed; shouldn't it? 
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GINN: One thousand dollars per lot to be used for the purchase of water line and fire hydrants 
and valves to be donated to the DPW. 

HALL: I'll second that motion. 

GINN: This has to be given to the town before a full occupancy permit will be granted for each lot. 

Ginn moved that the Planning Board will release the covenant on the Pine Ridge subdivision lots 
requiring a sprinkler system be installed in all new house construction in return of one thousand 
dollars in kind contribution per lot to be used for purchase of water line and fire hydrants and 
valves to be donated to the DPW. This has to be given to the town before a full occupancy permit 
will be granted for each lot. Hall seconded the motion, with the board voting unanimously. 

Jamie Richardson met with the Board to present a Form A for Lucy Richardson, Island Road to 
divide 59 acres into two lots. 

The following discussions took place: 

PENNOYER: Being on the ConCom and the open space committee, they looked at this thing, 
just so the Planning Board knows both Board's are very much in favor of the restrictions being put 
on, which is tied into this Form A. So, I should say that they are in favor of the Form A as well. 
And I've looked at it and it seems to meet all of the intent of the Form A subdivision. 

GINN: I looked at this as well. 

PENNOYER: He is dealing with a time restriction. 

PENNOYER: I make a motion to approve the Form A subdivision for Lucy W. H. Richardson on 
Island Road for the division of the parcel ofland into two lots. Lot one being 1.76 acres and lot 
two being 57.34 acres. 

HALL: I second that motion. 

Pennoyer moved to approve the Form A subdivision for Lucy W. H. Richardson on Island Road 
for the'division of the parcel ofland into two lots. Lot 1 being 1.76 acres and Lot 2 being 57.34 
acres. Hall seconded the motion, with the Board voting unanimously. 

Diana Stockton, Essex Shipbuilding Museum, met with the Board to discuss the Town of Essex 
participating in a study affiliated with Boston University for a Planning and Survey Grant. 

The following discussion took place: 

STOCKTON: Some time in the Summer a professor at Boston University asked us if we would be 
interested in participating in a program at BU, an American Studies program. They would like to 
study a town that they feel is on the threshold of significant change. I am here to ask if Essex is 
interested in participating in this survey. The finished document, Survey and Planning Grant, could 
be used as a tool in helping the town with planning. Massachusetts Historical Society can provide 
two thousand five hundred, if the Planning Board can provide two thousand five hundred for the 
project. 
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PENNOYER: Aside from the money issue, I think, that with this type of tool, being on the open 
space committee, is something that's we've been talking about trying to get money for other 
studies. It is something that can be well used. And, of course, I would be concerned that it would 
fall into a closet somewhere and never be used as a tool. 

HALL: What I would sug~est since this only a letter of intent, find out if you get the commitment 
from the Massachusetts HIstorical Society then we should run around, even if you have to do a 
little fundraiser or something. 

STOCKTON: I needed to hear that this sounds like something you can use. I don't want it falling 
into the closet either. That's why I'd like to see Greenbelt and the other organizations that have a 
vested interest in Essex get involved. So that this becomes an effective tool. 

MADSEN: If we are chosen, when do we have to come up with the funds? 

STOCKTON: My experience is at the end of the project. 

MADSEN: So in other words, if we're chosen we have time? 

STOCKTON: You have time. 

HALL: I make a motion that we support Diana Stockton's endeavors to obtain some additional 
funding for this Massachusetts Historical Society commission. And I think a document like this 
would be helpful in the future. Any information that can be provided to us and future planning 
boards, I think, is helpful. I make a motion that we support her endeavors to pursue this money. 

GINN: I'll second that motion. 

Hall moved to support Diana Stockton's endeavors to pursue additional funding for the Survey 
and Planning Grant. Ginn seconded the motion, with the Board voting unanimously. 

Robin and Ronald Pydnykowski, Forest Avenue, were requested to meet with the Board to openly 
discuss complaints made by neighbors regarding their home occupation business, tree and 
landscaping business. Marc Fagen and Charles Hillner, abutters were present. 

The following discussion took place: 

GINN: These folks came into the planning board a couple of meetings ago. I think that I was the 
active chairman. They explained that they wanted to purchase the property on Forest Street. They 
would like to have their business run out of there. We gave them a copy of the home occupation 
bylaws. We told them to read them, study them. If they could comply with those then we really 
would not have any problems with that. Suggestion would be to have a letter written and go 
around and talk to the abutters. They did that. They came back into a meeting and said that they 
had touched base with most of the abutters. The last meeting that we did not have a quorum, all of 
a sudden there was some abutters that came and said we weren't notified. We weren't aware of 
this. We're concerned. We don't fully understand what's going on. So it was on my suggestion 
that the planning board write a letter, so it is out in the open what is going to happen and what isn't 
going to happen. 
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FAGEN: My name is Marc Fa~en. I liv.e ~t 48 Southern Av,e. And it's.my understanding that it'~ 
an operation where they are gomg to bUIldmg another extenor barn bUIldmg to store some of theIr 
materials. They have two one ton dump trucks and one bucket truck. 

HALL: Are you going to expand the business or add another building? 

PYDNYKOWSKI: A garage for storage. 

MADSEN: The diesel trucks, what size are they? 

PYDNYKOWSKI: One ton dump, 350 and 450. We have a larger truck with a larger engine 
which is twice as quiet. 

GINN: I think, from what I've seen, are no worse than any other vehicles going up and down 
Forest Street. 

BRAGDON: Do you have a brush cutter? 

PYDNYKOWSKI: Is there a concern about starting that equipment in the morning? 

BRAGDON: It could be. 

PYDNYKOWSKI: Because that is not started until it gets to a job? 

FAGEN: Is that something that would be stored in the barn or the exterior of the barn? 

PYDYNKOWSKI: In the barn. 

MADSEN: Do you have a letter from all the rest of the abutters? 

PYDNYKOWSKI: No, I didn't get them signed. We just went around and introduced ourselves. 

MADSEN: I would suggest that you do that. The second thing I sug~est to you, did you realize 
your trucks were going to be stored inside all the time. You're not gomg to be able to store things 
like mulch on the outside. Just so you know. Because working under a home occupation, 
essentially the property is suppose to be used is as if the business isn't really there at all. So any 
outside appearance, whether It is generated by traffic or storage of vehicles, or storage of 
materials, is no one knows it is going on. The idea of the home occupation bylaws is if someone 
wants to run financial services out of their house, they can do that without effecting the quality of 
the neighborhood. My feelings is that if you can do all those things it's not going to effect you at 
all. Otherwise, you will be in violation. So what you're going to have to demonstrate realistically 
for a home occupation business is that you are in compliance with all these. If you're not you won't 
be able to operate. 

HALL: I'll take it one step further. I think all you're neighbors should be notified. I'm not going 
to vote on anything until such time I see a letter signed by every individual with their concern. I 
just want to make sure everybody is aware, that so, if in fact, we do vote for this thing, that these 
neighbors aren't going to come back to us. You should get a letter signed by them that their in 
support of your home occupation as you've described to us. 
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Attorney Charles Clark, representing Peter Van Wyck, met with the Board to discuss Low Land 
Farms. 

The following discussion took place: 

CLARK: I'm here to just inform you what Peter has decided to do in light of the vote of the Board 
because of his decision not to go with the traffic study. Basically the reason why Peter did not want 
to do the study because obviously the cost was high. I think, higher than any of the Board members 
thought. He's laid out a lot of money on this plan already. About fifty-five hundred dollars 
incurred so far to C.T. Male. Secondly, he had already done a traffic study by Gilbert Nelson. The 
earlier scope of the work was very general and once Peter made the decision to go with it, Gilbert 
Nelson came up with some ideas that would clarify the scope of work. And these have been shared 
with C.T. Male. And this morning this letter and the scope of work was faxed to Paul Connelly, 
who in turn told me late this afternoon that he faxed it out to New Yark to the people that are 
actually going to oversee this study. And they had no problems with the scope of work and 
protocol. So that's where we are. I think where we are procedurally is that the plan has been 
turned down and so long as Peter deals with the reason for being turned down, the project can get 
back on track. 

MADSEN: In a sense in representing Peter, you're saying that you will do a traffic study based on 
this scope. 

CLARK: You'll notice the scope outline is the C.T. Male scope outline. Under each of the 
courses is a clarification as to methodology with particulars, and clarification about, you know, how 
measurements are going to be taken, and that sort of thing. 

HALL: You're saying C.T. Male agreed on the methodology. 

MADSEN: I made four copies of this. I would like the Planning Board to review this, and at the 
next meeting we'll go from there. I'd like to schedule twenty minutes to a half hour at the next 
meeting to discuss this, just Board Members. 

Hall moved that the Planning Board meeting be adjourned. Bragdon seconded, with the Board 
voting unanimously. 

The meeting was adjourned at 10:30 p.m. 
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Essex Planning Board December 2, 1992 

Appointments: 

8:00p.m. 

8:45p.m. 

9:00p.m. 

9:15 p.m. 

AGENDA 

Public hearing, John and Priscilla CoughlinJPMC Realty Trust, 
239 Western Avenue 

Diane Stockton, Essex Shipbuilding Museum, affiliated study with 
Boston University 

Jamie Richardson, Form A subdivision, Island Road, 
Property of Lucy Richardson 

Attorney Charles Clark for Peter Van Wyck, Low Land Farm 



-

Essex Planning Board 
December 2, f992 

Present: Joe Ginn, Acting Chairman, Pat Dunn, George Bragdon 

Meeting called to order at 8:00 p.m. 

GINN: I would like to have it noted that the Board does not have a quorum. Three 
members are present and four are needed for a quorum. So, therefore, we are unable to 
make any deCIsions, and we will have to continue all appointments from this evening to our 
next meeting, December 16, 1992. One public hearing that we have for John 
Coughlin/PMC Realty Trust will not be readvertised out will be posted as a continued 
heanng. 

Meeting was adjourned at 8:20 p.rn. 



Essex Planning Board November 18, 1992 

AGENDA 

Appointments: 

8:00 p.m .... Peter Van Wcyk 

8:15 p.m .... Jim Kroesser, Pine Ridge Subdivision sprinkler systems 

8:30 p.m .... George Benoit, Patriot Landing Subdivision, review changes 

9:00 p.m .... William Tyler, pick up signed A&R 



Essex Planning Board 
November 18,1992 

Present: Rolf Madsen, Chairman; Sheldon Pennoyer; Joe Ginn; Pat Dunn; John Knowles. George 
Bragdon was absent. 

Meeting called to order at 7:30 p.m. 

Buildjng Inspector Richard Carter submitted plans for Dayjd Hurd, 19 Winthrop Street, to change 
the preexisting roof line to a different roof line. The house is being replaced after fire damage. It 
would not exceed the height limitation, but he is going to exceed the two-and-a-half stories 
because it would be three full stories. It would not increase in bedrooms. It's on a 14,000 square 
foot lot. 

The Board told him the bylaw clearly states two-and-a half stories, therefore he must get a variance 
from the Board of Appeals to change existing roof line. Carter will deny and contractor was told to 
go to the Board of Appeals. 

Attorney Jim Kroesser, representing Ron Ober developer for the Pine Ridge subdivision, met with 
the Board to discuss the the sprinkler systems for that subdivision. Richard Carter, Fire Chief, 
was also present regarding this matter. 

The following discussion took place:, 

MADSEN: Have you reviewed the sprinkler system plan? Do we have your letter regarding this 
matter? 

CARTER: We're working on the letter. You will get it soon. The sprinklers are great. It is an 
insurance thing and up to the individual. But with the pond maintained and the hydrant out there, 
we feel that we could adequately supply the water pressure and the gallonage that would be 
needed with the new vehicle that was purchased for the Town. We have 32,500 gallons of water on 
the initial attack. The sprinkler systems would be strictly up to the owner until the town fully 
adopts 261, or something like that. The town has never adopted that and we feel we have 
sufficient gallonage to meet their service requirements. 

MADSEN: Did you bring a copy of the covenant that you want released? 

KROESSER: Yes. 

MADSEN: Can you leave a copy of that? 

KROESSER: Yes. And also in supplying that hydrant to the corner Ober would meet with any 
DPW conditions they want to impose on that. The hydrant has always been part of the plan. 

KNOWLES: Is there no practical reason not to do it? 

CARTER: Again, the sprinkler systems are great for the individual, but we also feel that we can 
adequately take care of it. The town bought that vehicle for that specific reason, to reach the 
outlying communities. 
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MADSEN: I suggest that before we sign off and actually release this from the covenant, if the 
Board is inclined to take it in that direction, that the hydrant be in place and we have received the 
letter from Carter. 

CARTER: That's the stipulation in our letter to the Board. 

GINN: I don't feel very comfortable with having other subdivisions in town be required to put 
water mains and hydrants in to service them. Now, this particular one did not do that and had the 
suit against the town. Part of the way of resolving that problem was to put a sprinkler system in. 
And I don't know if that's the correct approach to handle a fire situation. I think the town's fire 
department has grown with equipment since then, and it probably can better serve that area now 
with the equipment that it has now. The problem that I have is to get a plan approved and through 
the Board. Fine, we are going to give you this and give you this and give you this. Well, now comes 
the time to pay the piper and the piper isn't going to get paid for some of those things. They say, 
well, we really don't want to do this. It's not very comfortable. You know, it's a lot of money. The 
town can probably take care of it, as it is now. And I think that's a backwards approach to take. 
And there has been other developers in town that have been required to put water through their 
subdivisions. Do they want to make a donation to the fire department to buy additional 
equipment? 

CARlER: Well, Joe I think there has been other subdivisions and they had to water it, but there 
has been subdivisions and a lot of new homes. Take for example, Conomo Drive, up through 
there. Single homes. Nothing. They just go to work and put them in. 

MADSEN: Actually the problem with that is that clearing a part of the planning process is that the 
Bo~d isn't empowered to prevent allowing an A&R there because it is not in the process of our 
reVIew. 

CARTER: I mean if we had it down in the bylaws of the Town, then it would be a different story. 

MADSEN: I think from a consistency point of view, for the last seven or eight years every 
subdivision that we've put through has had the requirement of water be brought down to it. 

CARTER: But they have all been on the end of the water line. Where they haven't had to run it 
1900 feet. 

GINN: I think there is a gentleman right over there that brought it down Apple Street at some 
point in time. I mean, that was well before my time. There wasn't a water line down Apple Street 
to his subdivision at that time, was there? 

PENNOYER: I find it very difficult to require private citizens to put sprinkler systems in their 
homes? 

GINN: But that was one of the ways that swayed the Board to drop the suit and allow everything 
to move forward. 

MADSEN: Carter what would you prefer? 

CARTER: Naturally to keep the lines charged. 
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KROESSER: You can't legally require somebody to do improvements in a town owned street. 
You can't say to the developer for the sake of an eight lot subdivision run a water line 2400 feet 
and we'll approve your subdivision. I think that's what got lost in the shuffle way back when. And 
I wasn't there any more than you were, so I don't know for a fact. But you can't require an off-site 
improvement to be made at a developer's expense and when you get someone who agrees to do it, 
it's generally because it's cost effective for the subdivision to go along with that. If it had been cost 
effective here, I suspect it would have been the solution that you had. And the sprinkler solution, 
which was a bad one from the be~inning, was a less expensive solution to a lawsuit that really 
shouldn't have happened in the fIrst place. 

KNOWLES: That's why I say it's tough to revisit a negotiation that happened a long time. 

KROESSER: Yes, I'll agree with you. We are in a bind on that score. But I think that the 
arrangements that were made with the Water Department way back when, are the right 
arrangements and the ones that Ron has agreed to do. The only thing left is to provide that 
hydrant on Pond Street, and you've got the fire protection that subdivision needs. The sprinkler 
systems are six or eight grand a piece and I think that's the bottom line. 

MADSEN: Okay. What's the Board want to do? 

PENNOYER: I tend to agree with Joe. I think it sets bad precedence. As ridiculous as the issue 
is. If it was something to deal with open space and them coming back and saying they want to 
developed it now. I'd stand on a totally different position. It sets precedents for the future. 
Another Board doesn't care about open space and say it doesn't matter anymore. 

KROESSER: If I may, I think the precedent that you don't want to set is to talk about sprinkler 
systems in private homes as being a solution to a town water problem. That's the precedent that 
shouldn't have been set here and shouldn't be set for future subdivisions. Dick is right. The 
solution lies in town water. 

PENNOYER: Yeah, but that's just tax dollars. That's going to raise the homeowner's tax. 

KROESSER: The water lines get paid for by water bills. And the simple fact of the matter is 
there isn't a subdivision in this Town that you can require to go off-site. There is cases all over 
Massachusetts about it. You cannot require a developer to ~o outside the limits of his property to 
improve town facilities for the purpose of gaining a subdivisIOn approval. It's basic subdiVISion 
law. It couldn't have been required back then, and it can't be required today. And if that had been 
clear at the time we wouldn't be having this conversation tonight. You couldn't do it then and you 
can't do it now. And the solution, was this solution, I grant you, and it was the wrong one and 
you're being told that now. And all we're asking you to do ----

KNOWLES: Are you saying we can't enforce this? 

KROESSER: I'm saying -- Well, I'm not certain of that. Frankly, I hope it doesn't come to that. I 
don't believe it's a valid condition to have imposed on a subdivision regardless of who did what. 
But, I understand who proposed it, and I understand, I think, what went on back then. The simple 
fact of the matter is, it shouldn't have been offered in the first place, because the subdivision 
should not have been denied for water pressure or water portability reasons, or any such thing. It's 
just not a proper ground for denial of a subdivision J?lan. It's not the property owners problem. 
It's not his ball to carry. It requires a financial solutIOn that you cannot pm on the back of one 
developer. Because it provides benefits for property -- If there wasn't a single house between 
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Homan's Drive and this subdivision, and you required a developer to put a 2400 foot water line, 
and there was a hundred developable house lots between that point and his point. He's just paid 
the entire ticket for providing town water to all these homes. You can't do it. It's perfectly clear. 
I could cite you the cases off the top of my head. It was a bad deal at the time and it's a bad deal 
today. And he did everything that was asked by the water department and by your building 
inspector to provide the fire protection out there that would take care of those homes. The bad 
precedent is not lifting this condition. It is having put it in place in the first place. And we'll take 
half the blame for it. No question about it. It wasn't your fault any more than it was his. It was 
because people didn't understand what you could and couldn't require of a guy putting an eight lot 
subdivision in. And one thing you can't require is 2400 feet of water line at God knows how much 
a foot. That's really the way it comes down. 

DEER: I just want to say that this issue ends for me tonight. I'm finished with it. What happens 
with the people that own the lots, I don't know. The only reason I'm here is because I talked with 
your Fire Chief, and he told me what he felt. I don't want to put words in his mouth, if I'm saying 
anything wrong just correct me. He felt it would be a good solution. That good solution is going to 
cost money. It's not going to happen without spending money. If we go the sprinkler route then 
what your Fire Chief has recommended probably will not be implemented due to limiting my 
resources. And tonight is my last night here, as far as pursuing the issue. I have no interest III 
pursuing it any further than tonight. 

DUNN: I agree with Joe. I do believe we are setting a precedent because every subdivision we 
approve we go through these things and I think we go through them quite thoroughly. And I think 
the developer knew what he was accepting on his subdivision plans and his approval. I think that 
when the people bought the lots I think they knew that this was one of the conditions there. So it 
was either buy the lot with those conditions on it, or if you don't like the conditions then don't buy 
the lot. 

GINN: I don't think we can act on this anyway. Either way. We don't have any information in 
front of us. 

MADSEN: Do you have a copy of the covenant? Did you bring a release? 

KROESSER: Yes. 

MADSEN: Can you leave it with us? 

KROESSER: Yes. 

MADSEN: And we'll get your letter? 

CARTER: Yes, you'll get your letter. 

Attorney James Kroesser, also asked the Board to sign a confirmatory for Lot 7, Pine Ridge 
subdivision, the acreage was incorrect. 

KROESSER: Can I impose on you for one more minute. Only because one of the lots that we 
have yet to close that you released from the covenant has an incorrect reference on it and I wonder 
if you can sign a confirmatory for me, and I will get out of your hair. 
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DUNN: I don't know anything about this. I don't think I want to sign anything that I don't know 
anything about it. 

KROESSER: You can see that the acreage is incorrect. 

MADSEN: Do you have a copy of Pine Ridge here someplace? 
Just so we can take a look. 

KROESSER: They have all been released. 

MADSEN: I know they have. 

GINN: I make a motion that we sign the release for Lot 7 and to tear up the initial release that 
was signed on August 5th, 1992, stating that Lot 7 was 2.8488 acres, where in reality the plan of 
December 7th, 1988, that Lot 7 contains 1.2337 acres. Dunn seconded the motion, with the Board 
unanimously voting in favor. 

The minutes from the meeting of November 4,1992 were read. 

KNOWLES: I motion to accept the minutes from the November 4th, 1992, meeting. Ginn 
seconded the motion, with the Board voting unanimously. 

Attorney Clark met with the Board to discuss Low Land Farms. Also present regarding this 
matter was Peter Van Wcyk and Paul Connolly from C. T. Male. 

The following discussion took place: 

CLARK: We've been at this about 14 months since I came into this process with you. And 14 
months ago Peter Van Wyck came to me seeking help to get this subdivision approved. And he 
said at the time he wanted to do it right. He wanted to give the town a chance to plan and come up 
with the best subdivision that could be provided for that space. I know there has been a lot of 
history between the town and Peter, and between certain residents and Peter. I think we really 
have to focus on the plans and the process and the outcome. I think that's really what we're talking 
about for use in the future. He hired a lawyer. He hired a consultant. In fact, he hired a wetlands 
consultant. On his process he came up with studies that were not required by the Board at the 
time. 

Peter has done all that has been necessary with the subdivision rules and regulations 
to get a subdivision passed by this Board, or any other. Now, at the last minute following of a 
public hearing he was required to do the traffic study. And there seems to be no end to it, as to 
how much the Board might require of an applicant. There comes a time where I think you have to 
say stol? What's going on here. Until three meetings ago, I think things were on track, at least for 
the majority of the Board. I think you recognize the rights of the land owner, and by the same 
token get the best subdivision for the town that you might get. And I think that was in the nature 
of the traditional approval process. But that's gotten way off track the last three meetings. We're 
back to where we were 14 months ago. I cannot in good conscience recommend to Peter Van 
Wyck, or any client, they have a better shot at getting a subdivision through a planning board 
process, if this is going to continue. You either have a political process or a legal process. And I 
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think it's the Board's responsibility to determine whether or not it's going to be a planning board, 
or just wants someone to play the planning board function. 

Now, two things which would encourage me to recommend that Peter fund this study. 
First of all, he's agreed to fund a study that would look for mitigating factors needed to be done on 
Apple Street, so long as we can lean toward an approval of the plan. Let's get on with it. But, to 
have this open ended, what comes next process that we've degenerated into. I can't recommend 
that he do this. Now, if the Board wanted to finish the subdivision process, and make the approval 
of this process contingent upon certain events, that certain of the waivers that we've discussed, and 
certain of lots, all the things we've talked about for 14 months. We're willing to talk about that. 
But it seems wasteful after 14 months that we are obviously going to court, if that is what the Board 
is pushing to decide this issue. On whether, in fact, the study is needed. I think if you really drill 
your traffic consultant about whether it is necessary, at least as to the traffic impact part of it, that 
given how many additional cars will come on Apple Street, whether or not that is even significant, I 
think you'll find that asking for that is senseless. I hope that you turn it around and get control of 
the process again, so we can have an initial approval process that satisfies the needs of this 
particular land owner, the neighbors and the town. 

GINN: What was the gist of that. Is the developer willing to pay for the traffic study, or not? 

CLARK: Not as presented. There are two parts to it. Apple Street, condition of, mitigating 
factor, yes. The part of it that deals with the impact of the subdivision on Apple Street, no. He has 
hired a consultant who provided the evidence. It has not been contradicted by a professional. And 
we would stand by ----

GINN: Who has not been contradicted by a professional? Is that what you just said? 

CLARK: He is the only one that has provided a study. And those people who wanted to provide a 
study had the opportunity. The Chairman gave it to them before the opposed at the public 
hearing. And no study was done. No counts were done by anyone else except for the Gilbert 
Nelson report. And Peter Van Wyck stands by that. 

VAN WYCK: I've been very quiet over the past 14 months. But I would like to point out as I have 
in the past, that the reason that I wanted to present the Board with an option for a longer road is 
purely because the result would be a better subdivision. I have not added any more lots. It's more 
expensive to put extra length of road in there. It would satisfy ascetic advantages in the fact that 
we would have open space adjacent to Apple Street, and for that reason I have spent a lot of 
money. And I don't regret spending the money, but it was spent to try to present a professional 
opinion and reasons that were backed up by professionals that a longer road, would make a better 
subdivision. And r d like to point out to you that your engineer has basically said the road would 
work. The police and fire department have said because of the fact of safety issues the hydrant 
would be closer to lots and serviced by a road. About three weeks ago the Board seemed to be 
waiving on going back to their option of making decisions politically rather than professionally. 
And I guess at that point when the Board starts to consider a political decision on this subdivision, 
that my interest in working professionally, as to why the Board should do a certain thing 
diminishes. And that's where we are now. I've spent a lot of money to consider way a road should 
be done a certain way for professional reasons. And that's what I've done and I think the Board 
really in one sense can appreciate the professional reasons for a land owner to make the right 
decisions. There are members of the Board who are waiving for a political solution. And so at that 
point, I have to say I've done what I could and you've got to decide what you want to do. 
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DUNN: Since we still seem to speaking publicly, may I say something here? 

MADSEN: Absolutely. 

DUNN: I don't understand this whole process with this subdivision. I've been on the Board, and 
everyone knows I came on here very green, and might be slow catching on to things, but every 
subdivision plan that we've had we've had it sit on this table. We've studied it. We've had our 
public hearings. We've closed our public hearings. The Board has discussed and voted on it. And 
we've got 14 months into this one, and I'm reading, and please correct me if I'm wrong here, on 
this report of September 23rd, Page 6, Mr. Van Wyck has agreed to revise the restrictor plate 
detail drawing on Page 6. Once it is clear how the Board will deal with the waiver request and 
bylaw interpretations all the drawings will be revised as necessary, and on, and on. To me I almost 
think of thIS as an incomplete plan. Because I am not looking at a plan with what he says he is 
going to do in front of me. I don't see any of that. What I'm reading here is, you approve it and 
then I'll do it. Is this what is going on, or am I wrong? He and his lawyer are coming in and they 
are saying what do you want me to do. Well, if we're going to sit here and do this plan for them, 
why don't we get paid for it. We're not getting paid to do the plan. All these changes, the only 
thing being done we've come up and said, we really don't like this. Okay. So, we'll revise this. 
We'll do this. We will do it. It should done and lym~ in front of us. That's what we vote on. What 
do we have here. We have, to me, to amend, which IS to correct, to improve, to revise. He 
supposedly had an amended plan. Is it amended, or what? Because in here it says he will revise it. 
This is all cockeyed to me. I don't understand why we're continuing to play with this plan, and 
continuing to go through traffic studies. If he doesn't want to do the traffic study. Fine. Let's vote 
on the plan. Because we're double talking. We're just putting time after time after time into this. 
We're repeating ourselves. And it still isn't done on the plan. I'm still not looking at that plan to 
see where he has revised it. It says here he has agreed to revise it. Now, if I'm wrong tell me. But 
that's my feelings. And I think this plan should be laid out here and I think the Board should vote 
on it. 

PENNOYER: I agree with you Pat. I'd say at this point now, let's get on with it. I suppose I 
agree with it to the point where I basically jotted down a motion to read out tonight if the traffic 
study was decided not to go forward. I didn't want to leave this meeting if he decided not to go 
forward with all of us standing looking at each other. It's time to deal with it. Maybe somebody 
else wants to say something beforehand, but I'll be ready to make a motion. 

KNOWLES: I agree with Pat. And I think part of the 14 months was trying to figure out what we 
were looking at. Whether it was a submittal or a resubmittal. 

DUNN: Because we're not looking. 

KNOWLES: I also would go back to the public hearing. It was the main reason for a traffic study. 
It was the comments from the public. And I would repeat that reason for going to that length was 
because of our responsibility to public safety in the town as it was voiced at the public hearing. It 
did not erupt from this Board. It was in response to, I think, three sessions of the public hearing. 
That's where it came from and that's why it's important. That's why I would, before you make your 
motion Sheldon -- It was, in fact, the last time that this plan was denied part of the motion was 
based on noncompletion of an engineering study that was required. 

GINN: If the applicant is not going to submit what the Board wants. We've had a couple of 
different motions on this. And I still think that a traffic study is important. I was the one that 
initially brought this up, and I think it's going to come back to haunt everyone, however we vote. If 
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we were to approve this I think it would be appealed. I think if we were to deny this it would be 
appealed. I'm trying to eliminate this going to court, or this is my thought and reasoning on it, to 
go court, on whatever way that we vote on this. And it also is going to tell us, yes, is that road 
adequate to handle this or not. That's basically the answer that I'm looking for because I think 
there is a safety issue. I've said it all along that I think that the traffic would be able to proceed up 
there and go up there. But I don't know that. And that's why I've asked that. Now, the applicant 
apparently has decided that no, he does not want to put anymore money into pursuing this. 

VAN WYCK: Can I elaborate a little more on this? 

GINN: Sure. I think we should get to the heart of this. 

VAN WY CK: If you review the study that was done by a professional traffic consultant, if the car 
issue doubled from what he had stated that these counts indicate, that Apple Street still is not 
coming anywhere close to where it would be saturated. And so if it was an issue that was fairly 
close, in other words if it was really maxing out, then I would say to you that maybe there might 
some error in that count that would have some bearing on the fact. But the fact of it is, the number 
of cars doesn't even come close to where Apple Street, would be considered safe by the number of 
cars that this development would be concerned with. And because of that that is a professional 
opinion. If this Board remains at a professional level, you will come to the correct decision. But if 
you waiver to the political choices, now I have no control over that. 

GINN: No, I'm not waiving to the political pressure, or whatever. And this is something that I 
think is of relative importance to the Board. The Board is a whole. When I made that motion the 
entire Board went along with it. It wasn't just me, or two or three of the board members. It was 
the entire Board. There was quite a lot of discussion from the public itself of traffic and of safety. 
I think that we all know that the professional opinions are going to sway or lean one way or the 
other. You're not going to get two architects that will design the exact same house for you. Nor 
will you have two safety engineers give you the exact same readings. 

CLARK: There is no question just on the counting issue that Peter's subdivision will have an 
adverse impact on Apple Street. I think if you ask your own consultant, he'll agree. I think the 
issue that came out in the public hearing was Apple Street, and it came out from the police chief 
and the fire chief. Apple Street hasn't had the up keep and improvements that is required of a 
public road. It carries not only the traffic that it's already carrying, but the other traffic that could 
come because of all the A&Rs that could possibly occur down the road. 

GINN: I can't project what the A&Rs, and where that water over the dam is going. We have to 
act with what is here in front of us. 

CLARK: I think if it was at all close on the number, I think Peter would say yeah, we're going do 
that. But it's so far out of the realm of reality that ----

MADSEN: Well, it's apparent your position. I don't want to blow anymore time on this. Because 
it's apparent the Boardhas asked for it and we're not going to get. Whatever the reasons may be, 
so be it. Okay. No sense in talking about. I'm not going to waste the Board's time. 

PENNOYER: Can I make a motion? 

MADSEN: You want to make the motion? If you like sure. I'll take a motion. 
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GINN: I'd like to ask just one thing before you do make that motion. Town counsel said that we 
had every right to ask for this study from the developer; is that correct? 

KNOWLES: Yes. 

MADSEN: Any reasonable fees for employment of outside consultants, any such rule or 
regulation must provide for an Appeal state of process to the Board of Selectman concerning 
selection of the consultant. 

CLARK: I talked to John Tierney. John Tierney really has not been involved in this process to 
the extent that I have asked and hoped for. This is a complicated issue. And when I talked to him 
he was asked, Do the subdivision regulations allow for the Board to hire a consultant? He looked 
them up and said obviously they could do it. He has not been given the context of this, or what is 
necessary, and what is reasonable. And that's the issue that the Board has to decide, I think, to rely 
on that to say under these circumstances that you should require a traffic study. 
PENNOYER: I would like to make a motion on what I feel the Board, and I think as I read these 
things off, you might want to add to this. 

MADSEN: Maybe I would suggest that if you are not a hundred percent comfortable where you 
want to take this thing, I think you should suggest some discussion as to what you'd like to see the 
motion include, and then if we could add something, then it could be added. I think we could use 
both systems here. 

PENNOYER: So in other words I'm going to say that we should have a discussion after I make 
the motion. 

Based on the issue regarding traffic and pedestrian safety as outlined in the most 
recent review of the Gilbert Nelson report by Rodney C. Emery, P.E., dated October 7,1992 and 
comment to the Board by Police Chief David Harrell on October 21, 1992, I move to approve the 
definitive subdivision submitted by Peter Van Wyck known as Low Land Farms dated September 
1, 1990 and revised March 18, 1992 subject to the following conditions and waivers: 

1) Section 7.02 (4) C (2) of the regulations is hereby waived subjected to the following provisions: 

a) The length of the road shall not exceed 1523 feet. 
b) The total number of developable single family dwelling type lots placed on 
said road shall not exceed six. 

2) A Natural Vegetation Buffer Zone at the eastern edge of the property starting at the line shown 
as the wetlands flagging as shown on Drawing 3 of 6 running west for a distance of 200 feet shall 
be preserved. No trees or shrubs over 4" caliper shall be removed. 

3) Sections 6.01 (1) b.6.01 (1) and 6.03 of the regulations are hereby waived and the scales used on 
the referenced plans are hereby adapted. 

4) The approval is contingent upon review by the Board of Health as stated under Section 6.05-1. 

5) The approval is contingent upon review by the Conservation Commission to determine if the 
proposed subdivision is affected by the Wetlands Protection Act as described under Section 6.05-2. 
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MADSEN: I have a couple points. Are there perk holes in all these lots that are shown on this 
plan? 

CONNOLLY: I believe there are. They are shown right here. All except the big lot. (Indicating.) 

MADSEN: There is no perk shown on there. Got a problem there. Doesn't it say in our "regs" 
that for each lot shown on the plan there has to be adequate septic. 

(This discussion is just between the Board Members and Mr. Connolly and no one else.) 

Do you already have Conservation Commission approval there? 

GINN: No. 

MADSEN: In our "regs" it asked that we have concurrent review with the Conservation 
Commission. The applicant chose not to do this and that's obviously within his privy. I would 
suggest, however, that in our motion, if we do have a motion to approve, that one of the conditions 
on the approval is approval by the Conservation Commission. 

PENNOYER: I said that earlier. 

MADSEN: You said, review. 

PENNOYER: Technicality. 

MADSEN: Big one. And I think that would be something that would make sense here due to the 
fragile nature of this particular environment. 

PENNOYER: The reason I worded it that way Rolf, was because I was looking at this particular 
drawing that's in front of me. There are so many drawings on this piece of property describing 
different areas of sensitivity. 

MADSEN: I think this specific thing should be an approval with this to the Con Com. 

PENNOYER: What I'm saying is, at looking at this I could see that this could come before the 
Board given what this drawing shows us right here. I don't think it's sufficient information for the 
Con Com. But that this particular drawing they would look at and an overview would tell them that 
the infrastructure would not affect this. 

MADSEN: My opinion is there should be an approval of ConCom before there is a final approval 
with the Planmng Board. 

PENNOYER: Please, change that. 

Line number five of potential motion from Pennoyer amended to read as following: 

The approval is contingent upon approval by the Conservation Commission to 
determine if the proposed subdivision is affected by the Wetlands Protection Act as described 
under Section 6.05-2. 
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CONNOLLY: I was going to add about four or five different extra clauses to Sheldon's motion 
that covered those bases. 

MADSEN: Okay. Why don't you go ahead. What would you add? 

CONNOLLY: Very simply to incorporate by reference into Mr. Pennoyer's proposed motion 
referred in the correspondence to the Board from C.T. Male, dated October 7, 1992, and in Point 
3, which is suggesting the motion take Subsections 1, which speaks to Section 7.06 (6.), that's the 
lot line issue. Incorporate that into Sheldon's motion. Take Point 5 which deals with the restrictor 
plate. Take Point 6, which deals with trimming vegetation close to the ground in accordance with 
the suggestions put forth by the Town Police Chief. And incorporate Point 8, which states that all 
invoices and fees billed by the Planning Board's Review Agent be paid in full prior to that. 
I didn't incorporate verbally just now the security issue. Because it is already 
contained within your regulations and as far as I know has to be adhered to in any event. 

MADSEN: This is a potential motion not an actual motion because Mr. Connolly cannot make 
any motions or anythmg in that regard. 

KNOWLES: I don't know. I get tired of threats of lawsuits. Two in one night is a little rough. It 
makes me want to deny it just on the basis of the threat. The best thing is to pay no attention to 
them, any of them. 

MADSEN: I agree. 

KNOWLES: On the other hand, I'm looking at minutes from the last meeting, which shows a 
second unanimous motion or vote requiring a traffic study based on comments duly taken from the 
public hearing. And then we got into a little bit of a wrangle about which traffic study the applicant 
would agree to fund and which one he wouldn't. And I don't think we have much choice, but to 
deny on that basis. If only that basis. The applicant's refusal to fund a study that we've asked and 
required of him. We don't have any choice. And it's a reasonable request. It's born of fears that 
aren't new on the part of neighbors and other town people. It goes back years. Fourteen months is 
nothing in the history of this. I was amazed to the see what the history was made up of. And traffic 
and public safety is not a new issue. It is not a political issue, as far as I can tell. It's a true fear and 
I think it's required of us that we gather as much information as we can. And that's what came out 
of the public hearing. That's what public hearings are for. That's what we reacted to. And we 
have. And to turn-tail now and say let's approve it, regardless of the conditions put on that 
approval, I don't see how we can do that reasonably. Just to pick one issue. I don't want to get into 
any other ones because I think other people have taken them up better. 

GINN: I still feel there should be some traffic studying done. I think that would make me feel 
better. Ifwe could put a condition in on this, I don't have a major concern with this. 

PENNOYER: Put a condition that a traffic study be done. 

GINN: Yes, because the way that this is presented and proposed right now, there basically having 
this subdivision. And I think that should take into account to do a traffic study. 

MADSEN: I think if we're going to limit the number of -- In a sense what we're doing is limiting 
density in the proposed subdivision and the density issue relative to the safety issue is the factor. 
We have one party that says it's not a problem. We have one party that says It is. We've received 
plenty of public comment in the form of letter, and also, in the verbal comments at public hearings 
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that says they are very much concerned about the traffic issue. And I realistically don't think we 
should ignore that. 

PENNOYER: I think as I said at the beginning of that motion, based on the issues regarding the 
traffic study, that says look there is a problem. We could deal with it in density. 

MADSEN: What is on the table, is this technically sufficient? 

CONNOLLY: No. 

MADSEN: What has to be improved? 

CONNOLLY: As far as I'm concerned it would have to provide a 10" diameter restrictor plate 
detail. 

DUNN: Rolf, I have quite a bit to say about this, if you're willing to listen. I, in no way would put 
my approval on anything like this because, I said my first concern, rather is the refusal of the traffic 
study. But, also, I think, Sheldon has covered a lot, but there are so many other considerations. 
Number 1, even earlier we sat here and said, we did not want to set a precedent. So here we have 
a bylaw book that says twelve hundred feet. Are we setting a precedent that says, we say this road 
is -- we say twelve hundred feet, but go ahead. Go along with it. Because the applicant says I can 
make this look pretty, if we just put it two thousand feet. Never mind your twelve hundred. And 
it's going to get longer and longer and longer. I think that's a safety issue. And I think it's a good 
reason for a denial. 

The other reason is the DPW here. None of us have discussed the DPW. The swells. 
I've talked to Bruce Julian. He did not like the swells. There is a twelve inch graveL He wants 
eighteen inches. Those might be smaller points to deny it on, but if none of those are here. I mean 
should we be approving a plan. We've asked for these people comments. We've asked the DPW 
to give us their comments, but we're not looking at their comments. And I mean I realize that it's 
a smaller thing here. You people are talking about probably far more important things, but I do 
think some of this stuff should be looked at, too. 

The other thing is in that traffic study. And he's got some pretty good size lots here. 
And we can sit here now and say oh but, you can only put one home. What about all these homes, 
these people that are coming in now and just adding on to the sides, such as the one up by me. 
Add up a little bit. We could have a potential there of three dwellings on every lot alone, which 
would not be fifteen lots. They are saying fifteen lots. They're not telling us how many dwellings. 

MADSEN: This particular motion is for single family dwellings, with the total number of six lots 
there. Total six single home dwellings. 

DUNN: Okay. I guess that's probably all I have. I just think that a little more should be looked 
into other than just the traffic study. I realize how important that is, too. On the issue of the whole 
plan sitting here with basically no revision. I guess what I'm saying is I'm not in agreement with an 
approval in any way because I just don't see an approval here in anyway. Not with a plan that I 
can't look at. What can I approve? 

MADSEN: If you can write a denial and essentially include all these areas except for the traffic 
study, the lack thereof. 
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CONNOLLY: I wouldn't suggest incorporating the traffic study within as a condition of an 
approval. This doesn't allow for the next steps to happen after the study. 

KNOWLES: In other words, depending on what it says. 

CONNOLLY: Discussions of recommendations. A motion with a condition attached is kind of a 
chop, final type of action. So it would allow for the study, but it doesn't allow for all those next 
steps. 

KNOWLES: And then the study only becomes an exercise. 

MADSEN: A denial could include a lot of the things that are included in an approval of conditions. 

CONNOLLY: Conversely I think your motion still needs to be disposed of one way or the other. 

PENNOYER: The traffic study. 

CONNOLLY: In other words, if you were to go forth with actually making the motion that we're 
discussing. 

MADSEN: Yes, if we go forth with what we're discussing it would have to be disposed of. If we go 
forth with the denial it doesn't have to be disposed of. 

CONNOLLY: Because basically the denial, as I hear it from you, might tie directly to the 
nonsatisfying of the requirement for the traffic study. 

KNOWLES: The exercise to write the premises of the motion that would deny, if we were to 
reverse the traffic study motion. 

CONNOLLY: That was discussed earlier. They were talking about 15 lots, but now we talk along 
the lines of 6 lots. That would be the premise as I hear it. Six being so minuscule, that it doesn't 
follow to require the traffic study, therefore it would allow for the reasonable release of that 
requirement. 

MADSEN: Do you want to make a motion, Pat? How about you, Joe? 

KNOWLES: I can't pinpoint all the things that would go into a denial. 

DUNN: I don't mind making a motion I'm just afraid as Joe, that something is going to be left out 
there. 

MADSEN: Do we have any further discussion with Mr. Connolly? 

PENNOYER: Unless you want to discuss denials? The option of denial openly just as we've 
discussed the option of an approval. 

MADSEN: (Ten minute break.) 

MADSEN: Back on the record. 
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KNOWLES: I move that we deny the plan of Peter Van Wyck dated September 1, 1990, and 
revised March 18, 1992, for Low Land Farms subdivision based on the applicant's refusal to pay for 
the traffic study as required by the Planning Board. 

MADSEN: Discussion. 

GINN: Now, you are limiting the denial to that one reason; right? 

KNOWLES: Right, but I'd listen to ----

GINN: No, no. The reason I'm asking that is if the Board votes to deny this plan then he can go 
through a resubmittal process and would then correct just that reason for denial. 

KNOWLES: That was what I was asking earlier, if in that motion we should include ---

PENNOYER: The restrictor plate. 

KNOWLES: Among other things. 

MADSEN: I would suggest that maybe in your motion you would say that due to the inability of 
having the information we were unable to make the determinations and requests on waivers, 
requests on engineering and requests on density. 
So all those issues that have been raised can come right back. 

KNOWLES: So it's not implied in the motion. It has to be explicit. 

CONNOLLY: That's right. In other words, by denying based upon your lack of submission of the 
requested traffic study, you don't box yourself out in eliminating the Board from eliminating itself 
to address waiver issues, the restrictor plate issues, if he comes back and he changes his mind, and 
says we will fund a traffic study. 

KNOWLES: Does it imply that everything else is okay with the plan? 

CONNOLLY: No, not at all. 

MADSEN: Just for clarification ----

KNOWLES: Are you amending the motion? 

MADSEN: I can't as Chairman. Somebody else can. But in my discussion phase and I can discuss 
anything I'd like. I would suggest that there might be added to the motion some of it, to include 
that we lack the information to make good decisions on some of those issues that have been 
brought up in our discussion, which is density, which is public safety, which is request of waiver for 
length of road. All the issues that we keep coming back at. In a sense, I think, what you're saying 
is now the traffic study is done, applIcant comes back with the results of the traffic study ----

DUNN: And then we would have to approve it. 

KNOWLES: It was implied in the motion the results of that would than be considered. 
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MADSEN: Right. For us to take in all these other issues. But we can't take these issues because 
we don't have that information. 

KNOWLES: Right. So the motion is amended, or would be amended. 

MADSEN: That without information provided by the traffic study the Board was unable to make 
a determination request of waiver, issues of density in the development, and public safety 
concerns. 

KNOWLES: I move that the Board deny the plan for Low Land Farms dated September 1, 1990 
and revised March 18, 1992, based on the applicants refusal to supply the traffic study, that 
without that information provided by the traffic study the Board was unable to make a 
determination on the request of waiver, issues of density in the development, and public safety 
concerns, based on but not limited to that language. Dunn seconded the motion, with the Board 
voting as follows: Ginn and Knowles in favor, and Madsen and Pennoyer, against. 

George Benoit met with the Board to discuss Patriots Landing subdivision. 

The following discussion took place: 

BENOIT: I would like to find out how the Board feels about my making some changes with some 
of the lots, and as far as moving the cul-de-sac by twenty-five feet. First of all, I would like to 
change the lot line on this Lot 2B. The dotted line is the existing lot line and I would like to 
propose a change that would create a lot with access all the way down to the lake. 

PENNOYER: So it's still the same number of lots? 

BENOIT: The same number of lots. I'm not changing any of the lots. Everything is going to stay 
basically the same. And the same with Lot 7A. We'd like to change this existing lot line. They 
don't have access to the lake. This is my new lot line that gives them access down to the lake. And 
the other change would be moving be cul-de-sac by twenty-five feet.And the reason for that is 
because they have a problem with putting the septic system on Lot 4, which is over here. I believe, 
it's 4A. By moving it twenty-five feet it would enable him to put in the septic system. 

PENNOYER: I don't see any problem with that. You're not creating any more lots. 

MADSEN: Where is the actual pavement? 

BENOIT: This is a hundred and twenty-five feet across and I believe it's paved at a hundred 
twenty-two, or so. 

MADSEN: Did someone do a drawing here? First of all, you can change your lot lines. There is 
no problem changing your lot lines. 

BENOIT: I understand that. 

MADSEN: I'm just saying when you come back what I want to see is the actual as build and how it 
effects where that turnaround is now. 

BENOIT: Sure. 
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PENNOYER: Just confirm whether this is, in fact, right, or if it changes as an as built. 

BENOIT: I've talked to the engineer that did this and he told me as far as he knows it was 
designed and built real close. 

MADSEN: My point is if you're moving the circle, where is the pavement now and where's it 
going to be? 

GINN: The whole purpose of the circle, hammerheads, turnarounds, whatever, is for the safety of 
a vehicle to turnaround. 

MADSEN: And it's also being utilized as access to the lots. 

GINN: Frontage to the lots. 

BENOIT: We're going to be creating new frontage on the new circle. Plus, I'll have to repave the 
circle. 

MADSEN: Okay. 

PENNOYER: This doesn't extend the road more than twelve hundred feet? 

BENOIT: No. 

GINN: I'm sure there will be some complications on there that you're aware of. Water services, 
gas services, fire hydrant. Stuff that's already there underground. 

BENOIT: The hydrant is presently right about in this location. Do you think it would be all right 
to leave the hydrant there without moving or without extending the water lines. I will have to 
extend the service for the water line or move it. 
MADSEN: That is not a problem. 

GINN: Actually the town doesn't have any requirements for services to be brought off of main 
lines. 

MADSEN: I don't see any problem. Does anyone on the Board see any problem? 

PENNOYER: No, no problem. 

BENOIT: Now, if we wanted to have this road approved and maintained by the town what do we 
have to do? 

MADSEN: You have to get us an as built. There are seven steps. If the road is good, I don't think 
there will be a problem with town approval. I think the width is not wide enough. 

GINN: I'm personally not in favor of the town taking over any roads. The biggest reason that I 
would vote against it is that the town is incurring more costs. 

PENNOYER: It's expensive. 
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MADSEN: The town will have the final call. Through the planning process and the DPW, we're 
going to make sure the road was built as specified for the subdivision regulations. 
And we need the as builts for that.GINN: One thing, there may be a problem with that stone 
retaining wall on the right-hand side. I know that there is a requirement for a certain slope, and I 
don't know if that's too verticaL I don't know. But that would be something we should look at. 

BENOIT: The other question I had was are there any covenants that were approved with this 
subdivision, and if there were can I get a copy of them. 

MADSEN: They would be in your deed, if there are any. I don't remember any. 

William Tyler's A&R for Noah's Hill was brought forth for approval and signatures. 

GINN: I make a motion that we approve the lot line change on the plan of William B. Tyler, 
dated August 29th, 1992, to create Lot 1 of 21 + /- acres and Lot 2 of 22 + /- acres. Both lots have 
their frontage as shown on the roadway. Pennoyer seconded the motion, and the Board voted 
unanimously in favor. 

The meeting was adjourned at 10:20 p.m. 
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Essex Planning Board November 4, 1992 

AGENDA 

Appointments: 

8:00 p.m .... John and Marilyn, property on Wood Drive 

8:15 p.m .... William Tyler - Form A, Noah's Hill 

8:25 p.m .... Karen Hatch - property on Milk Street, boat storage 

8:45 p.m .... Tom Ellsworth 

9:00 p.m .... Jim Kroesser, Pine Ridge Subdivision sprinkler systems 

9: 15 p.m .... Peter Van Wyck 



) 

Essex Planning Board 
November 4,1992 

Present: Ralph Madsen, Chairman; Sheldon Pennoyer; John Knowles; Joe Ginn; George 
Bragdon 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit application for 
Dr. George Evans, 10 Lufkin Pt. to install a new foundation under the existing house at 
10 Lufkin Pt. 

Pennoyer moved to approve the building permit application of Dr. George Evans for 
installation of a new foundation under existing house at 10 Lufkin Pt. finding under Essex 
by-law 6-4.2 that the proposed extension or alteration was not substantially more 
detrimental than the existing nonconforming use to the neighborhood. The motion was 
seconded by Bragdon, with the Board voting unanimously in favor. 

A building permit application was submitted for Everett Reed, 40 Southern Avenue for 
replacement of existing garage. 

Ginn moved to approve the replacement of existing garage for Everett Reed, at 40 
Southern Avenue finding under the Essex by-law 6-4.2 that the proposed extension or 
alteration was not substantially more detrimental than the existing nonconforming use to 
the neighborhood. The motion "Was seconded by Bragdon, with the Board voting 
unanimously in favor. 

A building permit application was submitted for Mark Ricci, Belcher Street for 
construction of a new single family house, 28' x 40'. 

Pennoyer moved to approve the construction of a new single family house for Mark Ricci, 
at Belcher Street. The motion was seconded by Bragdon, with the Board voting 
unanimously in favor. 

John Heath met with the board to request the Board deny his subdivision plan for three lots 
on Wood Drive. He presented plans to the Board in July and one lot lacked frontage. The 
Board sent him to the Board of Appeals for a variance. The Board of Appeals requested 
from the Planning Board a denial before they could act on it. Heath asked why they could 
not act on the two conforming lots. The Board told him they could not because it was one 
subdivision and all lots were shown. They could not sign off on the plan unless the 
nonconforming lot was labeled unbuildable. 

Robin and Ronald Pydynkowski, Forest Avenue, met with the Board to request permission 
to have a home occupation businlfss, a landscaping company. Madsen asked if there would 
be more than two employees that were not family members. Pydynkowski said there would 
be only two outside employees. The Board approved the request. 



William Tyler met with the Board to submit a Form A for Noah's Hill, off Addison Street. 
Tyler had filed the mylar with the Town Clerk and it had not been retrieved, therefore they 
did not have anything to act on. It was agreed that the Board would review the A&R and at 
the next meeting have it signed if it met all subdivision A&R requirements. 

An application for a special permit was submitted by John and Priscj]]a Cough1inlPMC 
Realty Trust, 239 Western Ayenue, for a special permit to construct paved parking area and 
35' x 100' building. A public hearing is scheduled for December 2, 1992 at 8:00 p.m. 

Pennoyer moved to hold a public hearing on December 2, 1992 at 8:00 p.m., on the 
application by John and Priscilla Coughlin/PMC Realty Trust, 239 Western Avenue, for a 
special permit under Section 6-6.9 of the Zoning By-Laws to construct paved parking area 
and a 35' x 100' building. The motion was seconded by Ginn, with the Board voting 
unanimously in favor. 

Karen Hatch from Hunneman Real Estate representing property on Milk Street asked the 
Board if the property could be used for boat storage. The Board said as long as it was not 
an eye sore and did not in anyway obstruct traffic it would be no problem. 

Tom Ellsworth met with the Board to discuss his property on Belcher Street. He would like 
to divide his land into two lots. One lot does not have the required frontage, only 90 feet, 
although he does have enough frontage to divide if he moved his stone walls boundaries 
which he prefers not to move. He was told to go to the Board of Appeals. 

Also Tom Ellsworth brought up the zoning by laws. He was told to discuss with the 
Chamber of Commerce and also with a newly formed group called Community 
Development. He will get back to the Board on this matter. 

Attorney James Kroesser representing Ronald Ober, developer for the Pine Ridge 
Subdivision met wjth the Board to the discuss the waiving of the sprinkler systems. Also 
present were Damon Boutchie, DPW, Richard Carter, Fire Chief; and William Perkins, 
DPW Commissioner. Perkins stated that Ober has met all his obligations as far as 
supplying two hydrants and an access road to the pond. A third fire hydrant will also be 
donated at the foot of Pine Ridge Road on Pond Street. It will be supplied by summer 
water and ready to be used in the Winter, if necessary. Carter stated that he felt with the 
addition of the third fire hydrant the fire department could safely fight a fire at the Pine 
Ridge Subdivision His recommendation would be to waive the deeded sprinkler system for 
the home owners. Ginn asked Carter if he had reviewed the sprinkler system submitted by 
Swift. He said, he had not seen it. Ginn felt it was necessary for Carter to review the 
sprinkler system plan before voting to waive the sprinkler system. Carter agreed to do so. 
It was requested that Carter mak') a written recommendation to the Board regarding this 
matter after reviewing the sprinkler system plan submitted by Swift. The Board will make a 
decision upon reviewing Carter's recommendations. 



Bragdon removed himself from the Board due to a conflict of interest 

Paul Connolly of c.T. Male, met with the Board to discuss Lowland Farms. And he 
submitted a letter stating three options for the traffic study requested by the Board at the 
October 21st meeting. Connolly said the complete traffic study would cost the applicant 
$6,100.00. It was noted the the applicant did not want to pay the amount stated for a traffic 
study. Knowles said we could deny the plan on the refusal of the traffic study. The question 
was asked, do we want to rescind the motion to require the traffic study? Then Connolly 
was asked if he thought the traffic study would create any more valuable data. He felt a 
reduced version would be beneficial. He reviewed the options stated in his October 21st 
letter to the Board. It was decided that 2F was the key to the traffic study, which reads 
"Analyze (subjectively) the effects of increased traffic on the existing accident rate and road 
conditions." It would reduce the applicant's cost by $1,200.00. 

Knowles moved to downgrade the traffic study and use Option II of C.T. Male's proposal to 
the Board dated October 21st, 1992. The motion was seconded by Ginn, with the Board 
voting unanimously. 

The meeting was adjourned at 11:00 p.m. 



Essex Planning Board 

October 21, 1992 

Appointments: 

7:45 p.m. 

8:00 p.m. 

8:15 p.m. 

8:30 p.m. 

Business: 

David Harrell 

Attorney James Kroesser - release of 
sprinkler system - Pine Ridge 
Subdivision 

Form A submittal - John Lambros, Choate 
Street 

Review of Peter Van Wyck plan 

Review correspondence 

Review and act on Patty Pierrot resume for 
Administrative Clerk for the Planning Board 

Reminder: Budget meeting with Finance Commitee -
November 2 at 8:00 p.m. 



Essex Planning Board 

October 7, 1992 

Appointments: 

7:45 p.m. 

8:00 p.m. 

8:15 p.m. 

8:30 p.m. 

8:40 p.m. 

8:45 p.m. 

9:00 p.m. 

9:15 p.m. 

Business: 

Building Inspector Richard Carter -
Building Permit Applications 

Robert Dawe - discussion on denial 
of building permit application 

Thomas Dietrich - subdivision of 
property on Western Avenue 

Attorney Michael Shea - Form A, 
Peter Henderson, Andrews Street 

Stephen Grimes - Landscape business, 
Lot 1, Pine Ridge subdivision 

Whitewater Development Corp. - review 
plan, Scot's Way 

Turtleback Road loop - certification of 
plan 

Review written information from public 
and amended definitive plan of Low 
Land Farms 

Review correspondence 



Essex Planning Board 

October 7, 1992 

Present: Rolf Madsen, Chairman; George Bragdon; Frances 
Dunn; Joseph Ginn (9:00 p.m.); Mark Hall; John 
Knowles; Sheldon Pennoyer. 

Meeting called to order at 7:45 p.m. 

Robert Dawe, Coral Hill, met with the Board to discuss the 
denial of his building permit application at the last 
meeting. Dawe told the Board that he had extended a deck on 
his house four years ago but did not get a building permit 
for the work. Dawe said he realized that ignorance of the 
law is not an excuse, but a neighbor had told him he did not 
need a building permit for the work he was doing. He is now 
trying to refinance and the bank needs a certificate of 
compliance from the town for that work. The Board told Dawe 
they could not approve the building permit application as the 
deck did not conform to the setback requirements. They 
referred Dawe to the Board of Appeals and said they would 
make a recommendation that it grant the variance. 

Pennoyer moved that the Planning Board make a recommendation 
to the Board of Appeals to approve a variance for Robert 
Dawe, Coral Hill. The motion was seconded by Knowles, with 
Bragdon, Dunn, Madsen, Knowles and Pennoyer voting in favor; 
Hall voted present. 

Thomas Dietrich , Western Avenue , met with the Board to 
discuss subdividing his property into two lots. Dietrich 
wants to sell his house separately from his auto-body repair 
business. He presented a plan showing the division of the 
property. 

Hall moved to deny the subdivision plan presented by Thomas 
Dietrich for property on Western Avenue finding that the lots 
had insufficient frontage and land area, and that 
insufficient information was given on the setbacks. The 
motion was seconded by Dunn, with Bragdon, Dunn, Hall, 
Knowles, Madsen and Pennoyer voting in favor. 

Attorney Michael Shea, representing Peter Henderson , met with 
the Board to discuss an Approval Not Re q uired subdivision 
plan for Henderson's property on Andrews Street. Pennoyer 
abstained from any discussion because of a conflict of 
interest. The property consists of 21.5 acres and will be 



divided into three lots. There was a 
depth. Elizabeth Frye asked what the 
frontage on Apple and Andrews street. 
was through Andrews street. The Board 
ANR submittal regulations and found the 
requirements. 

discussion on the lot 
status was of the 

Shea said the access 
then reviewed the 
plan met all the 

Hall moved to approve the Approval Not Required subdivision 
plan of Peter Henderson, dated February 17, 1988, as it meets 
all requirements under the subdivision control law. The 
motion was seconded by Dunn, with Bragdon, Dunn, Hall, 
Knowles and Madsen voting in favor; Pennoyer abstained. 

Whitewater Develo pment , Scot's Way - Developer David Verdin 
and engineer Clay Morin met with the Board to discuss the 
construction of a building on Scot's Way for the processing 
of fish. Because the applicant had changed the lot lines on 
the subdivision the Board wondered if the newly created lot 
would fall under the Watershed Protection by-law. A 
memorandum was given to the Board from the applicant's 
attorney stating that the subdivision came under an eight
year freeze. Hall said, "1) Town Counsel should review this 
proposal of an eight-year freeze, 2) We have never received 
an as-built plan and I feel the road has changed from the 
original plan, 3) The loading area should be on the side of 
the building according to the by-laws and this plan shows it 
located in the front. Also with the property being in 
Hamilton we need to have a legal finding on that. I think 
for this type of operation as it is producing processed 
water, with the amount of water generated and its sensitivity 
to the water resource area, the Board is playing Russian 
Roulette with the water supply of the citizens of Essex. For 
those reasons I feel this plan must be scrutinized properly." 
Madsen said he recommended getting a written response from 
Town Counsel regarding the memorandum. Bragdon said he was 
concerned there might be slippery roads from the trucks 
dripping water. Madsen said that once the Board received a 
written response from Town Counsel then they would have 
something to act on. Hall then asked Ronald strong, owner 
of the property, to submit an as-built plan for the roadway. 
Nancy Randall, Blueberry Lane, asked what greywater was and 
what was its makeup. Verdin told her it was water that had 
suspended solids in it, but not enough to choke a septic 
system. There was no sewage waste, no effluent in it. 
Randall then asked Verdin what his greywater would have in 
it. He replied water and fish scales. Randall then asked 
about the testing of greywater. Verdin said they are 
mandated by law to test it once a month. 
Dunn was concerned that if this plan should go through, what 
is to stop any type of fish business from going in there if 



/0 ·7· q;< If-' 3 

this particular business did not want to be there. Dunn 
then asked Strong about the "light industry" he said would be 
there. She told him he was going back on his word. She 
also said she hoped the Board would be concerned about the 
people living in this area and the depreciation of their 
homes. Verdin said he felt he was proposing something that 
had less density than what would have been on three 
individual lots. When asked about the traffic, Verdin said 
there would be one tractor-trailer truck per day, two box 
trucks per day. The building would consist of 6,000 square 
feet uf freezer space, a production area, a storage area and 
an office mezzanine. Verdin added that the traffic figures 
are for the current production rate - if it increases then 
there would be more traffic. 

Hall moved to send Ronald Strong a letter requesting that an 
as-built of Scot's Way be sent to the Planning Board. The 
motion was seconded by Pennoyer, with the Board voting 
unanimously in favor. 

Low Land Farms amended subdivision plan review. Bragdon 
removed himself from the Board for this discussion because of 
a conflict of interest. The Board had left open a two week 
period in order to receive written comments from the public. 
Letters were received from Kimberly Collins Germain, 15 Apple 
street, Donald E. Browning, Apple street, Department of 
Environmetal Protection, Elizabeth Frye, 31 Apple Street, 
Megan and Robert Hauser, 102 Apple street, Police Department, 
Dana A.Story, Winthrop Street, Addison and Mary Schade, 125 
Apple Street, Robert Bruce" Apple Street, Jennifer Stephens, 
Apple Street, Ronald C. Emery, P.E., Frank Witherall, 19 
Eastern Avenue, and C.T. Male Associates. 
Pennoyer said, "I have collected most of my information prior 
to the meeting and have tried to sum up. I have come down 
to two major issues. I have spent a lot of time looking at 
aerials, U.S.G.S. and traffic studies to try to determine the 
future density of Apple street. I think my 50% increase is 
being conservative, 50% that can be ANR'd, out of our 
control. I have read all the traffic reports; the Hastings 
Murphy report addresses the road as a whole, as a road for 
people who walk as well. The other issue is the development 
of the applicant. We have got to look at what is there now 
and what could be there in the future." He questioned the 
trip numbers presented in the Nelson report, because 
developments have a potential average of nine trips per day. 
Dunn agreed with Pennoyer. There was a discussion on the 
consent decree issued by the Attorney General. Paul 
Connelly said in the decision it should be stipulated that 



Van Wyck has to obtain approvals from all regulatory bodies. 
Ginn said the Conservation Commission does not have to allow 
the roadway to go in as is shown on the plan. If the road 
can go in in an upland area they can request that. Hall 
felt we could not have a situation where 'last one in shuts 
the door.' Knowles, after reviewing C.T. Males letter, 
questioned how a ready-made motion could be written into the 
report. Madsen said, "In reviewing what was happening at 
the public hearing, I asked Paul to make his recommendations 
of what we should have in our decision." Knowles - "I feel 
it is up to C.T. Male to do the engineering work and we make 
the decision." Connelly - "There are physical deficiences 
existing with Apple street. I don't want the Board to use 
the deficiencies as a reason for denial. Apple Street has 
a lot of ANR potential. I would suggest that you do not 
deny this plan based on traffic and physical deficiencies but 
would approach the Departments in town to improve the road." 
Pennoyer - "As a Planning Board you are saying we don't act 
as planners." Madsen said, "I feel the Board could get more 
out of seeing what happens with this land by a conditional 
approval than a denial. Eventually there is going to be 
some development on this property, whether Mr. Van Wyck 
develops it or someone else does." Hall - "I don't want to 
sit here and have a judge decide what goes in there. I would 
rather that we made that decision ourselves." Knowles felt 
the Board needed their own impartial traffic study. Ginn 
felt the information from the Police Department was very 
relevant. He said, "It is not a number decided by a traffic 
engineer - these are known facts. I don't know what 
accidents have not been reported. I feel more comfortable 
with the Police figures than the traffic report." 
The Board was then asked if the road length was an issue. 
Knowles - "Yes." Hall - "No." Ginn - "No, if we could get 
some agreement." Dunn - "Yes." Pennoyer - "It depends 
whether we want to see this development sit out on the edge 
or do we want to create a buffer." Madsen - "The length of 
the road is important for the number of dwelling units 
proposed." Knowles felt it was important for the reason 
Pennoyer proposed. Dunn asked, "Are we sitting here 
creating a subdivision for Mr. Van Wyck? I feel you are 
stating what you want to do with it." Madsen - "I feel we 
must give a clear opinion to Mr. Van Wyck as to what is 
acceptable for this plan. I was glad that someone else went 
out and got another traffic report. I feel it would be best 
as planners of the town to tell Mr. Van Wyck what we feel is 
best for this land and let's get this done." When polled, 
no Board member had a problem with the waivers of scale. 
The Board then reviewed C.T. Male's letter of October 7. 
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The Board discussed whether they wanted another traffic study 
done, or whether to have C.T. Male review all traffic 
reports. 

Ginn moved to have C.T. Male conduct a traffic study of Apple 
street and the subdivision, with the results to be submitted 
to the Planning Board as soon as possible. The motion was 
seconded by Hall, with the Board voting unanimously in favor. 

Hall moved to adjourn the meeting, seconded by Ginn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 11:00 p.m. 

Submitted by: 
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Essex Planning Board 

September 23, 1992 

Appointments: 

7:45 p.m. 

8:00 p.m. 

9:00 p.m. 

9:15 p.m. 

9:30 p.m. 

9:45 p.m. 

Business: 

Building Inspector, Richard Carter -
Building permit applications 

Continuation of a public hearing -
Low Land Farms subdivision, 
applicant Peter Van Wyck 

Turtleback Road Extension 

Attorney James Kroesser - sprinkler 
system - Pine Ridge subdivision 

John Coughlin - hot topping parking 
lot, off Western Avenue 

Michael Matheson - discussion of fish 
business, Eastern Avenue 

Confirmation of street name of Pine Ridge subdivision 
Pine Street or Pine Ridge Street7 



Essex Planning Board 

September 23, 1992 

Present : Rolf Madsen, Chairman; George Bragdon; Frances 
Dunn; Joseph Ginn; Mark Hall; John Knowles; 
Sheldon Pennoyer. 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for Brian ~ and Nancy ~ Feener , ~ Eastern 
Avenue . to add a 12' x 30' bay to the existing garage and 
construct a living area above the garage. 

Dunn moved to instruct the Building Inspector to issue a 
building permit to Brian Feener, 35 Eastern Avenue, for a 12' 
x 30' addition to the existing garage with living area above 
the garage. The motion was seconded by Ginn, with the Board 
voting unanimously in favor. 

A building permit a pp lication was submitted for Robert Dawe , 
~ Coral Hill, for the addition of a deck to the existing 
house. The deck was found to be too close to the lot line 
and therefore did not conform to the setbacks. 

Ginn moved to deny the building permit application for Robert 
Dawe, 6 Coral Hill, as it does not meet the setbacks as 
stated in the by-laws and should be sent to the Board of 
Appeals. The motion was seconded by Knowles, with the Board 
voting unanimously in favor. 

Dunn moved to rescind the action taken by the Board on the 
building permit application of Brian Feener. The motion was 
seconded by Pennoyer, with the Board voting unanimously in 
favor. 

Hall moved to approve the building permit application of 
Brian J. Feener, 35 Eastern Avenue, for the construction of a 
12' x 30' bay to the existing garage with living area above, 
with the condition that the main house as specified will not 
be used as a dwelling unit. The motion was seconded by 
Ginn, with the Board voting unanimously in favor. 

Attorney James Kroesser submitted a letter to the Board to 
reg uest ~ waiver of the reg uirement in Rider ~ Parag ra ph ~ 
~ the covenant for Pine Ridge subdivision, which required 
the installation of a sprinkler system in the dwelling units 

page one 



built on each lot of the subdivision. The request was 
signed by owners of the lots within the subdivision. 
Kroesser said each sprinkler system would cost approximately 
$6,000, and with the available water pressure and fire pond, 
felt it was an unnecessary expense to the homeowners. 
Madsen said the Board would review the Minutes and make their 
decision at the next Planning Board meeting on October 7. 

A continuation ~ a Public hearing was held at 8:15 p.m. 
under Massachusetts General Laws, Chapter 41, Section 81, and 
the Rules and Regulations relative to subdivision control of 
Essex, Massachusetts, Section 6, to consider an amended 
definitive subdivision plan of land known as Low Land Farms , 
a pp licant Peter Van Wyck. 

Note: Board Member George Bragdon removed himself from the 
Board because of a conflict. Madsen said the Board had 
received two pieces of correspondence, one being a letter 
from Attorney Charles Clark, Peter Van Wyck's counsel, 
granting an extension until October 31, 1992, and the other, 
also a letter from Attorney Clark, responding to the issues 
raised at the public hearing on September 2. Clark told the 
Board that the letter dated Septmber 23, 1992, was in 
response to the issues raised in the August 13, 1992, letter 
from Paul Connelly, of C.T. Male, to the Planning Board, in 
which Connelly identified issues that remained on the table 
for the Board to deal with. A copy of Clark's letter is 
attached to these Minutes. 
Betsy Fawcett , Apple Street, told the Board that "at the 
trial, which began in 1981, the plan was for fourteen houses 
and was transformed to be 51 houses in court. It was stated 
in court that there were three through ways - from Southern 
Avenue to Western Avenue, Conomo Drive (not so), Apple 
Street and the causeway. The judge was given incorrect 
information and acted upon incorrect information. The 
Hastings- Murphy report disappeared from the courthouse 
immediately after the trial and it is my understanding that 
it was not returned until the day after the judge made his 
determinaton." 
Paul Connell y told the Board that at the last meeting they 
had requested he take a look at the 1981 Hastings-Murphy 
report and the 1987 updated, revised traffic report. He 
then read his report, dated September 22, 1992, into the 
meeting. 
Connell y - "The Police Department completed their search this 
morning. Presently, the Essex Police Department has records 
dating back five years to early 1988. Over that period of 
time from 1988 to date, there have been twelve accidents on 
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Apple street. Associated with those accidents there have 
been no injuries or fatalities; they have basically been 
fender-bender type accidents. In the breakdown of the 
accidents occurring in this period of time there have been 
two due to snow conditions on the road, two due to ice 
conditions on the road, one due to an excessive amount of 
sand which caused a slippery condition to be present, one due 
to excessive speed, one due to a driving while intoxicated 
situation, one due to a person unfamiliar with the road, one 
with no background data, and three due to the narrowness of 
the road. The traffic department tells us that an 
acceptable rate of accidents for this type of road would be 
roughly, I believe it's one or two per million miles 
travelled, which equates to basically two to three accidents 
per year. This would be due to two vehicles opposing one 
another and as we can see by the records maintained by the 
Police Department in Town the sum total of accidents that 
have occurred due to this nature, oncoming vehicles meeting 
each other in the road over the past five years, has been 
three, so we cannot render an opinion that there are unsafe 
conditions present on the road." 
It was noted that the "Scenic Ways Act" only permits trees to 
be cut up to 4" in diameter. Connolly said he did not mean 
to infer in a statement in his report that indiscrimate 
cutting of trees would be allowed along Apple Street. 
Donald Browning voiced an opinion as to the danger of exiting 
the subdivision and feels there will be accidents. 
Eloise Hodges said that she would anticipate a greater degree 
of danger with the substantially increased traffic with a 
result of the development. ~ Williams said she noticed 
there was a lot of transient traffic, people who do not live 
in the area, coming through using it as a shortcut. She 
does not see where there is a difference between three houses 
or fifteen houses with the traffic that goes through Apple 
street generally, and wondered if the traffic study took into 
account local people commuting or people cutting through. 
Connelly said no differentiation was made and felt it would 
be unfair to make one. 
Gilbert Nelson - "In 1981, a study which is the predicate for 
the current studies, involved identification of through 
trips. The through trips were a significant proportion in 
1981 of the trips that were there. To my knowledge, the 
Hastings-Murphy report was done in the winter. Maybe a lot 
of people had gone to Florida, maybe the road was impassable, 
but the numbers there are not relevant to any numbers that I 

have used, so that percentages do not relate to those numbers 
because they were not taken at an appropriate time or place 
upon which to make such a study. Secondly, there was no 
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identification of through trips for that study, and there 
could not have been, because there was only one study 
location, namely near the intersection of Apple street and 
Turtleback Road. So all the trips generated either side of 
there and going away from the tally station were not included 
in the count. Very simply, this was the basis for the court 
case, the basis for the projections made to the present time 
and the extrapolation of the new counts that were made in 
late August, all considered trips. The~e were three 
counting stations, one at each end of the road, at Western 
and Southern Avenues, and in the vicinity of Apple Street, so 
it was a very comprehensive study." 
Betsy Fawcett felt clarification was needed of the statement 
made by Van Wyck in his Environmental Impact Report that 
access to the subdivision was via a right-of-way. She also 
asked two questions - Has the drainage between the 
intersection of this roadway and Apple Street been remedied 
as was required in 1980 and the deficiency of which led to 
the stipulation which still holds? Is this plan in compliance 
with the 3% intersection grade for a distance of 50 feet in 
either direction? 
Frederick Fawcett indicated that he felt the Plannning Board 
did not have quite as much control over its engineer as it 
thinks it does. He indicated that some correspondence had 
been sent directly to Van Wyck's attorney. Fawcett asked 
Connelly if there had ever been any direct contact between a 
repesentative of C.T. Male and an engineer hired by Peter Van 
Wyck. Connelly said there had. Fawcett said he felt that 
jeopardized the control the Planning Board has over the 
information which is being generated. Madsen stated that 
"the Board's action with Mr. Connelly has been as we have 
asked him and he has followed our directions and has done 
what we directed him to do. We think that it is important in 
trying to make this process work effectively that there is 
some conversation between the engineers because as a lay 
Board, with some of the technical questions, we do not have 
the expertise to handle them the right way." 
A discussion followed on the court case. 
Frederick Fawcett - "This road which is going to be 
approximately 1500 feet long also contains at the end of it 
two 20 feet wide rights of way which go on further, which 
will extend the road for another 100 feet or so, I do not 
believe that this is the intent of the law. Also the pork 
chop lots, the lots which are attached for frontage by 
ribbons, are an attempt to subvert the Planning Board 
regulations. I disagree entirely with C.T. Male on that. 
The purpose of these regUlations is so that from the access 
there shall be sufficient width, depth and accessibility by 
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emergency vehicles to the property and certainly fire trucks 
can't, cars probably won't, like to go around that great long 
road to get to the lot. So what's going to happen, in fact, 
those two 20 foot rights-of-way are going to be made into 
access for those two back lots and that will increase the 
length of the road from 1500 plus to 1600 plus. I don't see 
why the Planning Board should waive its length regulations in 
the first place, and secondly, to waive its length 
regulations and then allow all this ribbon access to the 
lots along with it. I would also like to take issue that 
C.T. Male saw fit to say they had not seen regulations of 
this type before." 
Deborah Kuffel stated that she was in support of Peter Van 
Wyck and what he was trying to do. Reno Nastase , Turtleback 
Road, told the Board he moved to Turtleback Road thirteen 
years ago and although he and Van Wyck had differed in many 
ways, he thinks Van Wyck has tried to do the right thing 
environmentally at Turtleback Road and feels he should be 
given a chance to build, as long as all the legalities are 
followed. 
Betsy Fawcett asked if there had been a delineation of the 
wetlands zoning district on this plan and had there been a 
delineation of the FEMA map HUD zone. 
Paul Connell y - "The wetlands boundary is shown on the plan. 
The flood plain zone, the extent of the flood plain pursuant 
to the FEMA map elevations is shown on the plan." 
Betsy Fawcett - "And do you show sanitary systems and 
undergraound utilities?" 
Paul Connell y - "Sanitary systems are not shown on the plan. 
Underground utilities are shown." 
A discussion followed on whether there was a designated 
wetland at the entrance to the development. Fawcett 
maintained the D.E.P. has ruled it was a wetland; Jerome Carr 
indicated in his report that this low area had no 
jurisdiction under the Wetlands Protection Act. Attorney 
Charles Clark requested that he be provided with a copy of 
the determination by the D.E.P. 

Hall moved to close the public hearing with the stipulation 
that we allow time for written comment to be received up 
until 10 p.m. on October 7, 1992. The motion was seconded 
by Pennoyer, with Madsen, Hall, Ginn, Knowles, Dunn and 
Pennoyer voting in favor. 

Michael Matheson met with the Board to discuss his rental of 
the former Greely property on Eastern Avenue. Mark and 
Joanne Jordan purchased the property and will live in the 
residential portion; Matheson is renting the business area. 
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Matheson told the Board it will be a seafood business, which 
will include retail, wholesale, shucking clams, and perhaps 
catering a few clambakes. When asked if he had all the 
necessary permits, Matheson said the state and and Board of 
health would be re-inspecting the premises. He said no 
restaurant will ever be there, there will be no cooking and 
no subletting of the business. The parking lot size will 
not be increased. 

Ginn moved to approve the use of the former Greely 
Restaurant, 143R Eastern Avenue, as a seafood business, as 
discussed by Michael Matheson, the use being an existing use. 
The motion was seconded by Hall, with the Board voting 
unanimously in favor. 

John Coughlin met with the Board to discuss the hot-topping 
of a parking lot for Quinn Bros., Western Avenue. which, 
under the Watershed Protection by-law, requires a Special 
permit. Madsen said he felt that even though the parking 
area is paved the Board should still go through the Special 
permit process. Coughlin said that when they went to the 
Building Inspector he missed this. Coughlin noted that 
ignorance of the law is no excuse. Coughlin was given a 
copy of the Special Permit application form. 

Plans were submitted to the Board by Whitewater Development 
for review. No building permit application or 
correspondence was submitted with the plans. 

The Board reviewed the Form ~ submittal for Peter Henderson. 
It was felt it was an improper filing because sufficient 
plans were not submitted according to the Planning Board 
rules and regulations, and it was therefore not accepted. 

Ginn moved that no action could take place on the Form A 
submittal for Peter Henderson because of an incomplete 
filing. The motion was seconded by Bragdon with the Board 
voting unanimously in favor. 

Hall moved to adjourn the meeting, seconded by Dunn, with the 
Board voting unanumously in favor. Meeting adjourned at 
10:15 p.m. 
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Rolf Madsen, Chairman 
Essex Planning Board 
Town Hall 
Martin street 

CHARLES H. CLARK 

COUN SELLOR AT LAW 

TAVERN PROFESSIONAL BUILDING 

30 WESTERN AVENUE 

GLOUCESTER, MASSACHUSETTS 01930 

(508) 281-5900 

September 23, 1992 

Essex, Massachusetts 01929 

RE: Amended Definitive Plan of Low Land Farms 

Dear Chairman Madsen: 

Following the close of the public hearing, the Planning 
Board should be nearing a vote on the proposed Amended Definite 
Plan for Low Land Farms. Prior to scheduling a vote, I propose 
that the Board hold a business session to review and discuss how 
to dispose of the remaining issues concerning the Plan. 

The issues that remain to be resolved either by action by 
the Planning Board or by action by Mr. Van Wyck are identified in 
the August 13, 1992 letter to the Planning Board by Paul J. 
Connolly, New England Regional Manager for C. T. Male Associa·tes, 
a copy which is attached hereto. 

In response to the issues raised j n tl-}at letter, Mr. V~~.n 

Wyck comments as follows: 

comment 1. 

Existing traffic movement counts should be taken at the 
Apple Street and Western Avenue intersection. The 
applicants traffic report should be updated/revised to 
reflect this new data. The new data should be compared to 
the projected data based upon 1983 counts (ABA). 
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Response 1. 

As you are aware, Mr. Van Wyck hired his traffic consultant, 
Gilbert M. Nelson, P.E. to take existing traffic movement 
counts at the Apple Street and Western Avenue intersections. 
These counts were taken on August 25, 1992. The results of 
Mr. Nelson's additional research were presented to the 
Planning Board by Mr. Nelson on September 2, 1992 and are 
contained in his "Revised Amended Traffic Impact Study" 
dated August 28, 1992. This report was included in the 
record of the public hearing on the Plan. 

Mr. Nelson's August, 1992 data supported the conclusions 
reached in his earlier studies. Despite a modest increase 
in traffic, the area remains Level of Service (LOS) "A" with 
ample reserve capacity according to professional standards 
which must be followed by the Board. This conclusion can be 
confirmed by C.T. Male Associates who are qualified as 
traffic engineers. 

Furthermore, I think it important to point out to the Board 
that Mr. Nelson's earlier study, his qualifications and his 
methodology were supported in the decision of Superior Court 
Judge Elbert Tuttle in his written opinion in the case 
entitled Peter Van wyck v. David Campbell et aI, civil' 
Action No. 81-1351, a copy of which is attached hereto. 
This case was an appeal of a decision of the Planning Board 
disapproving a subdivision plan submitted by Mr. Van Wyck 
which would have extended from Turtleback Road to Essex Park 
Drive to Western Avenue ("Turtleback Road Extension") . 

In this case, the Court found: 

1. That the Planning Board in voting to disapprove 
the plan exceeded its authority by basing that 
decision on increased traffic hazards on Apple 
Street; 

2. That based on the expert testimony presented (Mr. 
Nelson's), that the increased traffic generated by 
the proposed subdivision would not significantly 
increase the traffic presently using Apple Street 
nor would the traffic cause any significant hazard 
to life or property. 
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Judge Tuttle's decision was affirmed by the Appeals Court in 
a rescript opinion entered by the Court on June 20, 1988. 
It is significant that the Appeals Court saw so little merit 
in the Appeal that it issued its affirmation without 
opinion. 

Despite well-intentioned and heartfelt opinion, the facts do 
not support the conclusion that Low Land Farms would create 
a traffic issue which would be a reason to deny Mr. Van 
Wyck's Plan. A contrary conclusion would fly in the face of 
the facts and opinions of an expert in the field and the 
judgment reached at a trial on the very same issue in which 
Mr. Nelson's report was analyzed side-by-side with the 
February, 1981 "Capacity Analysis of Apple Street, Essex" 
prepared by Hastings-Murphy Associates. ' 

comment 2. 

The issue of lot sidelines raised in our correspondence of 
May 20, 1992, needs to be addressed by waiver (ABA) or by 
revision of lot layouts (ABA). 

Response 2. 

The proposed lot lines in the opinion of C.T. Male would 
require a waiver of the "Rules and Regulations Relative to 
Subdivision Control" section 7.06(6). In C.T. Male's May 
20, 1992 letter to the Board, it stated in regard to Section 
7.06(6): 

"We have never seen this type of requirement before. 
Strict adherence to same will result in lots that are 
either rectangular or pie shaped with no room for 
variation. The enforceability of this regulation is 
suspect to us." 

Leaving aside the legal conclusion (a conclusion with which 
I agree) the question remains whether the Planning Board is 
going to allow for creativity and planning in lot design. 
The regulation as written seems to put a straightjacket on 
'prudent or desired outcomes. From a planning standpoint, 
the proposed lot lines are superior to ones "substantially 
at right angles or radial to street lines." Lot lines can 
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be altered to strictly comply with Rule 7.06(6). However, 
it is urged that the Planning Board see that the plan 
proposed is better. Mr. Van Wyck seeks a waiver from the 
strict adherence to Rule 7.06(6). 

comment 3. 

The issue of lot widths raised in our correspondence of May 
20, 1992, needs to be addressed (ABA and/or ABB). 

Response 3. 

The lot width issue raised for the first time in C.T. Male's 
May 20, 1992 letter to the Board can be dispensed with 
either by Board action or by a redrawing of the lines. Mr. 
Van Wyck urges that the matter be resolved through Board 
action. 

The issue is one of interpretation. C.T. Male commented to 
the Board regarding section 6-6.2(a) of the Zoning ~-Law: 

"Again, this is. the first time we have ever seen 
interpretation of Lot Width as set forth as such. 
Typically, Lot width (in our experience) is always 
defined as the distance between lot sidelines as 
measured along the front yard setback line". 

other communities interpret the same Lot w.idth definition in 
such a way that Mr. Van Wyck's Plan would be in compliance 
with the same Zoning By-Law language. You are urged to 
interpret the Zoning By-Law in a like manner. Again, 
prudent and creative planning would be enhanced within Essex 
with such an approach. Lot lines can be changed if the 
Board decides otherwise. The Board should make a 
determination on this issue prior to calling for a vote. 
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Comment 4. 

The issues raised in our correspondence of March 16, 1992, 
need to be addressed: 

a. Locus Plan scale waiver (ABB) 
b~ Road Cross Section scale waiver (ABB) 
c. Road Profile scales waiver (ABB) 
d. Road length waiver (ABB) 
e. Stormwater Drainage Restrictor Plate Detail 

revisions (ABA) 

Response 4. 

a.,b.,c. Mr. Van Wyck has requested these waivers all 
along. These all have to do with plan scale 
waivers. The surveyor who drew the plans believed 
that having the plans appear on one sheet rather 
than the two that would be required to be in -
strict compliance with this requirement would make 
presentation of the plan clearer. 

d. 

C.T. Male in its March 16, 1992 letter to the 
Board commented that: 

"The waiver requests from 6.01(1.)B.,6.01(1.)D. 
and 6.03 are basically procedural items and will 
not have any effect on the outcome of the 
development. II 

I have presented the reasons for a road length 
waiver on many occasions. The waiver request from 
7.02(4.)C. (2.) is to allow a dead end road length 
of 1523 feet where a maximum of 1200 feet is 
allowed. As presented earlier and included in the 
record of the public hearing, approval of this 
waiver request would allow for more open space, a 
safer turnaround, shorter driveways, better 
placement of utilities, would place the houses 
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further away from Apple street, and would allow 
for a fire hydrant to be placed closer to the 
proposed houses as is urged by the Fire Chief. 

C.T. Male it its May 20, 1992 letter to the Board 
commented: 

"It is our opinion that allowing the requested 
1523 foot road to be approved where the maximum 
allowable length of dead end road per the Rules 

, and Regulations is 1200 feet will cause no harm, 
breach of safety or other situation contrary to 
the best interest of the Town ••• " 

Mr. Van Wyck has proposed limiting the number of 
lots to 15 - the same number that would be 
allowable under the 1200 foot road. I urge 
approval of this waiver with this limitation. 

e. Mr. Van Wyck has agreed to revise the restrictor 
plate detail drawing on Sheet 6 in response to 
C.T. Male's comments. Once it is clear how the 
Board will deal with the waiver requests and By
Law interpretations, all of the drawings will be 
revised as necessary in accordance thereto and the 
restrictor plate detail drawing will also be 
revised. The time and cost incurred of revising 
drawings is substantial, and Mr. Van Wyck would 
like to have all necessary revisions done at the 
same time. This is a reasonable request which 
will keep plans to a minimum. The Planning Board 
could, on the other hand, vote to approve the Plan 
with the condition that Mr. Van Wyck provide 
revised drawings of the restrictor plate detail 
which meet the approval of C.T. Male. 



CHARLES H. CLARK 

COUNSELLOR AI LAW 

Rolf Madsen 
September 23, 1992 
Page Seven 

I would be glad to comment further about any of these issues 
if requested to do so by the Board. 

CHCIII 
Enclosures 

cc: Members of the Planning Board 
Peter Van Wyck 
Paul Connolly 
Gilbert Nelson 
Robert Klopotoski 

Very truly yours, 

Charles H. Clark 



Essex Planning Board 

September 2, 1992 

Appointments: 

7:45 p.m. 

8:00 p.m. 

8:40 p.m. 

9:00 p.m. 

9:15 p.m. 

9:30 p.m. .. .. ri 

9:40 p.m. 

9:45 p.m. 

Business: 

Submittal of building permit appli
cations - Building Inspector Richard 
Carter 

Continuation of public hearing - Low 
Land Farms amended definitive 
subdivision plan 

Discussion of Turtleback Road 

Janet Gorton, 98 Choate Street -
subdivision of property - CANCELLED 

Karen Hatch, representing Crane Farm, 
Milk Street - boat storage 

Linda Monagle, Southern Avenue - change 
of use of barn to studio 

David Hidden - request to remove 
covenant from Tyler subdivision road, 
off Addison Street 

Review of Form A - lot line change, 
Scot's Way subdivision 

Long Range Planning Committee 

Decision on Form A submittal fees 

Sign Bills Payable Voucher 



Esssex Planning Board 

September 2, 1992 - Minutes 

Present: Rolf Madsen, Chairman; Frances Dunn; Joseph Ginn; 
John Knowles; Sheldon Pennoyer. 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a buildinq permit 
a pp lication for Scott Savor y for construction of a single 
family dwelling on Lot ~ Pine Ridge Road. Carter told the 
Board that at the last meeting Ronald Ober, developer of the 
Pine Ridge subdivision, submitted a building permit 
application for a spec house on this lot. Those plans have 
now been withdrawn. Building size -length 40 feet, width 26 
feet, height 28.5 feet. Lot size 1.268 acres. 

Pennoyer moved to approve the siting of the single family 
dwelling for Scott Savory, Lot Number 6, Pine Ridge Road, as 
shown on the plan dated February 28, 1989. The motion was 
seconded by Knowles, with the Board voting unanimously in 
favor. 

A building permit a pp lication was submitted for John and Gail 
Shields for construction of a single family dwelling on Lot 
1L Pine Ridge Road. Building size - length 62 feet, width 28 
feet, height 28 feet. Lot size 1.59 acres. 

Pennoyer moved to approve the building permit application for 
a single family dwelling for John and Gail Shields, Lot I, 
Pine Ridge Road, as shown on the plan dated April 9, 1991. 
The motion was seconded by Knowles, with the Board voting 
unanimously in favor. 

A building permit a pp lication was submitted for James N. 
Lester for construction of a two-story garage and workshop at 
~ Wood Drive. Building length 40 feet, width 24 feet, 
height 25 feet; lot size 26,925 square feet. 

Ginn moved to approve the building permit application of 
James lester, 83 Wood Drive, for a 2-story garage/workshop 
noting that there will be no installation of plumbing 
facilities as shown on the site plan dated November 14, 1988. 
The motion was seconded by Knowles, with the Board voting 
unanimously in favor. 

A building permit a pp lication was submitted for Jeffrey D. 
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Jones for construction of a single story addition to the 
existing residence at 23 Choate Street. A request was made 
to change the use of the dwelling from a single family to a 
two-family. Building size - length 32 feet, width 44 feet, 
height 17 feet. Lot size 3.4 acres. 

Pennoyer moved to permit the change of use from a single 
family to a two-family for Jeffrey Jones, 23 Choate Street, 
and to approve the application for a single story addition as 
shown on the drawing dated July 6, 1992. The motion was 
seconded by Knowles, with the Board voting unanimously in 
favor. 

A continuation of a public hearing was held at 8:15 p.m. 
under Massachusetts General Laws, Chapter 41, Section 81, and 
the Rules and Regulations relative to subdivision control of 
Essex, Massachusetts, Section 6, to consider an amended 
definitive subdivision plan ~ land known ~ Low Land Farm, 
Applicant Peter Van Wyck. 

Madsen stated that the Board had received two correspondence, 
one from C.T. Male and one from Peter Van Wyck's attorney, 
Charles Clark. Madsen read C.T.Ma1e's letter dated August 
13, 1992, into the meeting. Madsen then asked the Board if 
they had any comments before Clark read his letter into the 
meeting. Betsy Fawcett questioned the notification of the 
abutters for the continuation of the public hearing. Madsen 
told her he felt he felt adequate notice of the hearing had 
been given, but if she felt otherwise, then a written comment 
should be given to the Board. 

Clark then read his letter dated September 2, 1992, into the 
meeting, which he said was in response to the comments and 
recommendations raised by the Department of Public Works, 
Conservation Commission, Board of health, Fire chief and the 
Chief of Police. A copy of both letters are attached to 
these Minutes. Clark said that in response to the August 13 
letter from Paul Connolly of C.T. Male to the Planning Board, 
Gilbert Nelson had revised his traffic study to address some 
of the concerns. Nelson then submitted to the Board copies 
of the revised traffic report. Nelson said he concurred 
with Paul Connolly's recommendation that there be additional 
counts made, and on August 25, 1992, he did conduct 
additional counts at the intersection of Western Avenue and 
Apple Street. "Basically," he said, "the report as submitted 
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on August 5 is updated to reflect those counts. The 
simplistic bottom line of the new counts, the new projections 
based on the new counts, is that the level of service, 
including the projected Apple Street traffic without the 
development, is somewhat greater than the volume which had 
been anticipated before. However, the evaluation including 
the traffic generation by the development is still very 
confortably in the level of service A as indicated. 
Basically, I altered Figure 2 so as to reflect the increase 
in the volumes that were recorded on August 25. Quite 
simply, I multiplied the values that had been recorded by 
extrapolation on August 5 on Apple Street by a factor of 1.17 
and on Western and Southern Avenues by a factor of 1.22. 
Essentially, this is a nominal increase over what was 
indicated by the 2% increase that I had indicated before." 
Eloise Hodges , 93 Apple Street, said she had a petition that 
she wanted to submit to the Board signed by twenty-two 
citizens of Apple Street. "The petition," she said, 
"requested that the Planning Board defer any decision on the 
Low Land Farms development until the September 21 meeting 
takes place. That meeting has been called by Town Counsel, 
bringing together all the Boards in Town to review and 
update them on the legal situation as it now exists between 
Mr. Van Wyck and the Town. It's quite clear that a number 
of people are not sure what the facts are at present. We 
hope that you can wait out the three weeks and allow that 
meeting." She also stated that they have a great concern 
about public safety and the degree of traffic on Apple 
street. "We completely disagree with Mr. Nelson's projection 
of the carrying capacity of Apple Street and also with his 
premise of what the traffic is at present. Mr. Nelson had 
stated that the peak traffic on Apple Street with the 
addition of the Low Land Farm development would be 
approximately one car per minute. We had made our own 
traffic study in the past three weeks and found at present it 
is one car per minute. If the Low Land Farms development is 
added that would increase the traffic by 25%." Attached to 
the petition was the study done in 1981 which they felt was a 
very good study. She implored the Planning Board to respect 
the fact that Apple Street is a scenic way and has been 
designated as such. Kimberl y Germain , 15 Apple Street, 
said she is still unclear as to whether Gilbert Nelson had 
included Turtleback Road extension in his study. Nelson
"Yes. This report that I am now presenting which has a 
slight revision to what was presented on August 5 does 
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specifically and directly include the Turtleback Road 
extension trip generation as well as Low Land Farms trip 
generation. Elizabeth Frye, Apple Street, indicated that 
there was a lot of frontage along Apple Street which was 
potential house lots. She also questioned how lot depth was 
obtained. Frederick Fawcett, Apple Street, said, "The 
right-of-way into these lots which is 100 feet long and a 
total of 44 feet wide, 22 for each, obviously that's going to 
be a driveway, so if that's going to be a driveway how are 
your emergency vehicles going to turn around unless he's 
going to put a hammerhead or a great big turn around in there 
and then the road is 100 feet longer even than the road which 
is already too long. The reason for frontage requirements, 
obviously, is for public safety and there is no way that 
these frontage requirements allow for public safety vehicles 
to properly park and perform their duties for those back 
lots. The whole point of turning down an applicant's 
proposal and giving him a chance to cure that proposal and 
getting it subsequently approved is for him to be able to 
make an attempt to cure the deficiencies in that plan. Have 
the deficiencies in the plan been cured? I cannot see why 
we go dancing around and around with this plan over and over 
again, having it resubmitted, erased and patched together 
again and come up with another plan that still does not meet 
the regulations of the Planning Board. I would also like to 
point out to C.T. Male that it is not C.T. Male's 
responsibility in this particular instance to comment upon 
whether or not our bylaws and/or regulations are good, right 
or indifferent. That is not a subject for this particular 
meeting subject to this particular plan. I feel it clouds 
the issue quite considerably to make that sort of subjective 
judgement at this time." Betsy Fawcett asked if the 
Planning Board would answer the following questions: 
1) Is Mr. Van Wyck in total compliance with the Department of 
Environmental Protection and the Office of the Attorney 
General, and 2) Has the D.P.W. approved or disapproved this 
plan? The Board did not know if the plan was in compliance 
wih the D.E.P. at this time. Eloise Hodges reiterated that 
she would appreciate if the Board would hold off making a 
decision until after the September 21 meeting. Madsen said 
he could assure her that there would be no decision made 
before that date. Clark said the meeting mentioned in the 
petition was a new issue raised tonight. It mentioned 
generally the legal relations between Mr. Van Wyck and the 
Town. He questioned what jurisdiction the Board of Selectmen 
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had with the subdivision plan. Madsen said, "Knowing what 
has been going on with Mr. Van Wyck and his property, 
subdivision proposals on both this property and also 
Turtleback Road, I think it would be in the best interest of 
the Board, not to say whether it would be a reason for denial 
or approval on this plan, but I think its something that the 
information in there should be looked at; the process is 
already in place, there is going to be a meeting on the 
21st." Clark suggested if the Board was going to have that 
meeting then it should be part of the public hearing. 
Madsen said the meeting was not necessarily relative to this 
issue here, but it is relative to a number of legal issues 
that have been ongoing with Peter Van Wyck over the last 
fifteen years. Clark - "Then for the record I would say 
they are relevant to this subdivision." Dunn then said the 
Board should look at this with commonsense. She questioned 
why the Board was going through this if Klopotoski (surveyor) 
said this could be done without the requested waivers. She 
felt there had not been too much corrected on the plan 
although the Board was supposed to have one with everything 
corrected. She said she did not see too much corrected on 
the plan with regard to the reasons for denial. Her other 
issue was the drainage. She felt the ditches would cause a 
lot of problems. She was also concerned about the traffic. 
Clark said there were about sixty-five revisions made to the 
plan in response to the denial. They could have ended up 
with a 1200 foot road, same number of lots, no waivers, 
compliance with every rule and regulation, without a reason 
to deny it. Clark said, on Dunn's concern about traffic, 
that people can make wrong counts because they are not 
traffic engineers. Mr. Nelson is a traffic engineer; his 
report and his reputation counts. With regard to the 
drainage issue, Clark said that is a technical issue and is 
beyond his expertise. On the safety issue, he said he found 
it very interesting that neither the Chief of Police or the 
Fire Chief made any comment whatsoever with regard to the 
traffic safety issue. Dunn invited people to ride with her 
on the school bus in order to have her view of traffic 
safety. She felt that with open ditches as drainage you 
would have weeds and disease breeding. She reiterated that 
common sense be used when making a decision on this plan. 
Kimberley Germain questioned that the traffic study was done 
for Van Wyck and paid for by Van Wyck. Nelson said, "This 
has been an employment of mine for eleven years. I first 
arrived in Essex something more than eleven years ago. I 
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was presented with the Hastings-Murphy report. This report 
was the cause which shut down any development on Apple 
Street. We couldn't cut a tree, we couldn't cut a bush. 
The context of that report, my concept of it, was to preclude 
any addition. I undertook to do a conscientious study. It 
went to court. I believe my report was upheld as being a 
conscientious professional report that indicated that Apple 
Street had certain capabilities. I did not exaggerate these 
capabilities. Yes, Apple Street has more traffic on it to 
some degree than what it did in 1981 when I first made the 
counts. The width of Apple Street has not change 
significantly. Other characteristics have not changed 
significantly." Megan Houser then voiced her concern about 
the traffic. Sheldon Pennoyer - "I want to speak as a 
Planning Board member. I wasn't here on this Board at the 
beginning of this process. I think what bothers me in 
listening to both sides - we are living in an expanding 
world, it's a reality. What I see is that when a developer 
comes before a Board at a preliminary stage, this is the 
stage when us, as a community, can sit and begin to shape 
these things. I would, more than probably anyone here, like 
to see a large portion of this land have a restriction on it. 
I have certain feelings about, not what it does to Apple 
Street, but what it does to the Town Hall and what it does 
when people are playing ball from the Town Hall as houses 
start to crop up on this rather wonderful piece of natural 
landscape. I think we have gone beyond that, and I think 
what has happened here is that everyone has come after the 
applicant for these technical deficiencies of not meeting the 
engineering requirements. Any person can eventually meet 
those but the longer it takes him to meet those, the greater 
his liabilities are in terms of the money he puts forward to 
approve the thing. So if this applicant goes bust, somebody 
else is going to pick it up and keep going. So in the 
future, whether it's another piece on Apple Street or 
somewhere, we've got to start looking and shaping these 
things and saying, yes, there might be some buildings here 
but can we get some of it to have a restriction so that we 
can begin to get a balance and begin to get some 
predicability within Essex." 

Pennoyer moved to continue the public hearing until September 
23, 1992, at 8:00 p.m. The motion was seconded by Knowles, 
with the Board voting unanimously in favor. 
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Turtleback Road Extension - A letter was submitted to the 
Board by Attorney Charles Clark, attorney for Peter Van Wyck. 
The letter read as follows: "Mr. Peter Van Wyck has asked 
that I look into the matter of recording of an approved 
subdivision plan beyond the normal six month period for 
recording such plans and be prepared to make my findings 
available to the Board." 

"The recording of subdivisions is controlled by Massachusetts 
General Laws Chapter 41, Section 8lX." 

"In pertinent part, the statute requires the execution of a 
certificate by the current planning board that the plan that 
was previously approved has not since been modified, amended, 
rescinded or changed if, as here, that is the case. No such 
modification, amendment, rescission or change has been made 
by the Board. The statute is quite explicit that the Board 
shall make the certification upon application." 

"Action by the Planning Board appears to be a ministerial act 
and not one of discretion under the statute. The Land Court 
concurs with this view." 

Clark said he did not have Town Clerk Sally Soucy's sign-off 
on the plan. Madsen said he was uncomfortable signing the 
plan, knowing an appeal had been filed, without a document as 
to the outcome of the appeal filed. It was suggested that 
the applicant submit an affidavit stating that he knows of no 
other appeal to the higher court. 

Linda Monag le , ~ Southern Avenue , met with the Board for a 
change of use from a residential use to a home occupation. 
Monagle explained to the Board that she does smocking and 
would like to have the horne occupation in the barn on her 
property, in which she would sell smocking patterns amd 
smocking floss. She added that there would be no more than 
two employees, no change in the exterior appearance, no 
utilities, and generally, only one customer at a time. 

Pennoyer moved to approve the home occupation for 67 Southern 
Avenue, for the use of a smocking studio, with the 
stipulation that the home occupation by-law be met, seconded 
by Ginn, with the Board voting unanimously in favor. 

David Hidden met with the Board to request the release of the 
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covenant from the Tyler subdivison road, Noah's Hill Road, 
off Addison Street. A letter was received from the 
Department of Public Works. 

Knowles moved to grant the request to remove the covenant 
from Noah's Hill Road, seconded Dunn, with Madsen, Dunn, 
Knowles, and Pennoyer voting in favor; Ginn voted present. 

Engineer Clay Morin met with the Board to submit a plan for a 
lot line change under a Form ~ subdivision approval not 
required, for the Scot's Way subdivision. 

Pennoyer moved to approve the Form A plan, subdivison 
approval not required, for a lot line change for Misty Acres 
Realty Trust, Ronald Strong, Trustee, as shown on the plan 
dated July 27, 1992, seconded Ginn, with the Board voting 
unanimously in favor. The Board signed the plan. 

Long Range Planning Committee - Meetings will be held on 
September 8 and 22. 

Pennoyer moved to hold a special meeting of the Planning 
Board, to commence at 7:45 p.m., on September 23, 1992, 
seconded by Ginn, with the Board voting unanimously in favor. 

The Board proceeded to vote on the revision of the 
subdivision rules and re gulations considered at a public 
hearing held at the Planning Board meeting of August 5, 1992. 

Dunn moved to amend the Essex Subdivision Rules and 
Regulations by adding the following: Under Section 4.01 - a 
non-refundable fee of $100.00 is required for each submission 
with an additional $100.00 fee for each lot created. Under 
Section 5.01, Paragraph 2 - A non-refundable fee of $100.00 
is required for each submission, seconded by Pennoyer, with 
the Board voting unanimously in favor. 

Pennoyer moved to adjourn the meeting, seconded by Knowles, 
with the Board voting unanimously in favor. Meeting 
adjourned at 10:40 p.m. 

red 

lian B. Palumbo, Administrative Clerk 
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September 2, 1992 

Re: Amended Definitive Plan of Low Land Farms 

Dear Chairman Madsen: 

On behalf of Peter Van Wyck, I would like to respond to the 
comments and recommendations raised by the Department of Public 
Works, the Conservation commission, the Board of Health, the Fire 
Chief and the Chief of Police which were submitted to the Planning 
Board and inserted into the record of the Public Hearing on the 
above-mentioned subdivision plan on August 5, 1992. I request that 
this letter be also inserted into the record of the Public Hearing 
which continues tonight. . 

1. Dep artment of Public Works 

Comment: The Department comments that contours, slopes, 
and grading are not defined. 

Response: Mr. Van Wyck has submitted plans which define 
contours, slopes and grading in conformity with the Rules and 
Regulations Relative to Subdivision Control adopted by the Planning 
Board of the Town of Essex. The plans have been reviewed on 
numerous occasions by the Technical Advisor to the Planning Board, 
C.T. Male Associates and have been found to be in conformity with 
the Rules and good engineering practice. specifically, Rule 6.04 
(2) determines the requirements which have been complied with. 

Comment: The Department comments that it requires 18" of 
gravel on roads and 12" has been provided. 
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Response: Mr. Van Wyck, prior to constructing the road, 
must first file a Request for Determination to see if the 
Conservation Commission has jurisdiction under the Act. If the 
determination is yes, then a NOI would be required. The important 
thing to remember is that nothing gets built until the Commission'S 
interests are reviewed and evaluated. The Commission's involvement 
follows the Planning Board's approval of the plan. The commission 
also requests that a botanist show the edge of the buffer zone. 
This has already been done: the wetlands area has been flagged on 
the ground and the wetlands and buffer zone appear on the plans. 

3. The Board of Health 

Comment: The Board recommends approval with the comments 
that l)each lot be posted; 2) each lot be submitted separately for 
sewage system approval; 3) that it assumes the water supply is 
private; and 4) that no dwelling shall be allowed to connect to a 
street drain. 

Response: Mr. Van Wyck will post each lot created by this 
Plan prior to conveyance or prior to seeking septic approval.- Each 
lot will be submitted separately for sewage disposal system 
approval at the appropriate time. The water supply will be public, 
not private. Drains from dwellings will not be connected to Town 
street drains. 

4. Fire Chief 

Comment: The Chief's only comment is that hydrants must 
be a maximum of 500 feet from dwellings. 

Response: This code requirement will be adhered to. 
Approval of the length of road waiver will bring hydrants closer to 
dwellings than code requires which is the thrust of the Chief's 
public safety comment. 

5. Chief of Police 

Comment: The Chief's only concern is that trees be 
trimmed to the ground at the entrance of the subdivision for public 
safety reasons. 
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Response: Mr. Van Wyck will trim trees at the entrance on 
his land required for public safety reasons and authorized by the 
Town. 

I would be glad to comment further about any of these issues 
if requested to do so by the Board. 

cc: Department of Public Works 
Conservation Commission 
Boa-rd of Health 
Fire Chief 
Police Chief 

Respectfully submitted, 

~~~~~ 
Charles H. Clark 
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Response: Mr. Van Wyck has provided for a gravel roadbase 
of 12" which is the requirement under Rule 7.02 (4) (a) (9) . This 
requirement was reviewed by C.T. Male which has informed the Board 
of the Applicant's compliance with this requirement. 

Comment: The Department comments that it will not accept 
an open drainage system. 

Response: Mr. Van Wyck has designed a drainage system 
which is in conformity with the Rules and Regulations of the Town 
of Essex. This system's technical aspects have been thoroughly 
reviewed by C.T. Male and have been shown to be in compliance with 
all applicable rules and good engineering practice. specifically, 
Mr. Van Wyck has chosen street drainage using roadside swales as 
contemplated by Rule 7.02 (5), second paragraph, and Appendix C 
thereto. Rule 7.03 (1) (Drainage-General Approach) specifically 
encourages storm water recharge rather than piping. Further, this 
section states that open drainage systems are preferred. 

Comment: The Department comments that it is unclear where 
the drainage will drain to. 

Response: No drainage paths will be altered by the 
proposed drainage system and roadway as was required by C.T. Male 
in their technical review. Water will drain downhill in the 
direction of the marsh bordering the Essex River. 

Comment: The Department comments that the plans as a 
whole are not acceptable. 

Response: The plans that were submitted are in conformity 
with the Rules and Regulations and have been reviewed for 
conformity by C.T. Male. The few exceptions are where the 
applicant is seeking a waiver from the Rules and Regulations and 
where the applicant is seeking a policy determination from the 
Board on how it intends to apply lot width and depth definitions to 
the plan. 

2. The Conservation Commission 

Comment: The Commission comments that it would like to 
receive a preliminary Notice of Intent. 



C.T. MALE ASSOCIATES, P.C. 

Two Central Street 
Third Floor 
Ipswich, MA 01938 
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FAX (508) 356-4880 

Town of Essex 
Planning Board 
Town Hall 
Essex, MA 01929 

Attn: Rolf Madson, Chairman 

Re: Definitive Subdivision Plan 
Technical Review 

Engineering 
Land Surveying 
Architecture 
Landscape Architecture 
enVironmentai Services 
Computer Services 

. Low Land-Farms Subdivision, Revision 3 
C. T. Male Reference 89-07658-1 

Dear Board: 

August 13, 1992 

Following the recent (8/5/92) public hearing on the subject proposal, I f?1t it 
prudent to reiterate several issues that you should pay particular attention to. 
Some issues require action by the Board (ASS) and some issues require action 
by the applicant (ABA). The issues a:-e '1oted as such: 

1. Existing traffic movement counts should be taken at the Apple 
Street and Western Avenue intersection. The applicants traffic 
report should be updated/revised to reflect this new data. The new 
data should be compared to the projected data based upon 1983 
counts (ABA). 

2_ The issue of lot sidelines raised in our correspondence of May 20, 
1992, needs to be addressed by waiver (ABS) or by revision of lot 
layouts (ABA). 

3. The issue of lot widths raised in our correspondence of May 20, 
1992, needs to be addressed (ABA and/or ASB)_ 

Recycled Paper 



C.T. MALE ASSOCIATES, P.C. 

4. The issues raised in our correspondence of March 16, 1992, need 
to be addressed: 

a. Locus Plan scale waiver (ABS) 
b. Road Cross Section scale waiver (ABS) 
c. Road Profile scales waiver (ASS) 
d. Road length waiver (ABS) 
e. Stormwater Drainage Restrictor Plate Detail 

revisions (ABA) 

Please call if there are any questions. 

PJC/gb 

Very truly yours, 

C.T. MALE ASSOCIATES, P.C. 

~ ~, '---. ---
Paul J. Connolly, P.E., P.L.S. 
New England Regional Manager 
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Essex Plannning Board 

August 5, 1992 

Appointments: 

7:45 p.m. 

8:10 p.m. 

8:15 p.m. 

9:15 p.m. 

9:30 p.m. 

9:45 p.m. 

Business: 

Building Inspector Richard Carter -
building permits 

Westley Burnham - submittal of Form A, 
moving lot line - County Road 

Public Hearing - Amended definitive 
subdivision plan, Low Land Farms 

Public hearing - filing fee changes 
for Form A submittals and preliminary 
subdivision plan submittals 

John Lambros, Choate street - Form A 
submittal 

Ronald Ober, Pine Ridge subdivision 

Review correspondence 

Next Planning Board meeting - September 2. 



Essex Planning Board 

August 5, 1992 

Present : Rolf Madsen, Chairman; George Bragdon; Frances 
Dunn; Joseph Ginn; Mark Hall; Sheldon Pennoyer. 

Meeting called to order at 7:55 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pp lication for Donald ~ Metcalf , 118 Martin Street , for the 
construction of a single family dwelling. The Board of 
Appeals granted a variance for the property in 1991. All 
other approvals from the Conservation Commission and Board of 
Health were granted. Hall then read the conditions that were 
required by the Board of Appeals, i.e. a roadway for three 
lots, a fire truck turnaraound, and limited to three houses. 

Ginn moved to approve the house siting for a single family 
dwelling at 118 Martin Street, applicant Donald Metcalf, 
seconded by Pennoyer, with Madsen, Pennoyer, Hall, Dunn and 
Ginn voting in favor; Bragdon abstained. 

A buildinq permit a pp lication was submitted for James and 
Madeline Albani , Lot Number ~ Pine Ridge SUbdivision , for 
the construction of a single family home, 46' by 38' x 35'. 
The Board of Health has approved the building permit and it 
will go before the Conservation Commission on September 22. 

Hall moved to approved the building permit application for 
James and Madeline Albani, for the construction of a single 
family dwelling on Lot Number 5, Pine Ridge subdivision, 
subject to approval from the Conservation Commission. The 
motion was seconded by Pennoyer, with the Board voting 
unanimously in favor. 

A buildinq permit a pp lication was submitted for Ronald Ober, 
Lot Number ~ Pine Ridge subdivision, for the construction of 
a single family modular dwelling, 48' by 28' by 26'. 

Hall moved to approve the building permit application for 
Ronald Ober for the construction of a single family modular 
dwelling on Lot Number 6, Pine Ridge subdivision, subject to 
approval from the Conservation Commission. The motion was 
seconded by Pennoyer, with the Board voting unanimously in 
favor. 

A building permit application was submitted for James Lester, 



~ Wood Drive , for the construction of a two-story garage, 
24' by 40'. The lot size is 26,965 square feet. The 
siting of the accessory building met all set backs, but the 
Board wanted to see a full set of plans for the siting. The 
permit also needed approval from the Board of Health and 
Conservation Commission. 

Thomas Griffin , County Road, met with the Board for a chang e 
Qf use from £ two-famil y to £ three-family dwelling . The 
Board was told that the Board of Health inspected the 
property today and tentatively approved the conversion. 
Under the by-laws a change to multi-family needs a special 
permit, with a lot size requirement of 60,000 square feet. 
The existing lot does not conform; therefore a variance is 
required from the Board of Appeals prior to the Griffin's 
application for a special permit. 

Pennoyer moved to deny the change of use because the lot size 
does not conform to the requirements of the by-laws for 
multi-family use. The motion was seconded by Hall, with the 
Board voting unanimously in favor. 

Robert Hanlon , Walker Creek Furniture , Eastern Avenue , met 
with the Board to discuss the chang e ~ ~ for the property 
from a commercial use to a residential use with a home 
occupation. Hanlon told the Board he wishes to convert part 
of the building to an apartment as a residence for himself. 

Hall moved to approve the change of use from commercial to 
residential and home occupation under Essex by-law 6-6.2 for 
Robert Hanlon, Walker Creek Furniture, Eastern Avenue. The 
motion was seconded by Pennoyer, with the Board voting 
unanimously in favor. 

Madsen asked Building Inspector Richard Carter about Byrne 
Brothers and Quinn Brothers hot-topping portions of their 
property. Both properties fall under the Water Resource 
Protection District , by-law 6-13, and a special permit is 
required for this activity. Carter said he would speak with 
both parties regarding this. 

A Public Hearing was held at 8:30 p.m. under Massachusetts 
General Laws, Chapter 41, Section 81, and the Rules and 
Regulations relative to Subdivision Control of Essex, Section 
6, to consider an amended definitive subdivision plan Qf land 
known ~ Low Land Farms , off Apple Street , applicant Peter 
Van Wyck. 



Madsen - "Before we take public comments, we have received 
comments back from the Department of Public Works, as 
follows, "At our meeting of July I, 1992, we the Department 
of Public Works Board of Commissioners reviewed the 
definitive subdivision plan of Low Land Farms dated 9-1-90, 
revision 3-9-92. Our comments are as follows: 1. Contours, 
slopes, and grading not defined. 2. We require 18" of gravel 
on roads, 12" is shown. 3. The D.P.W. will not accept the 
combination of pipe drainage and open ditch drainage in a new 
subdivision. Open ditch drainage requires too much 
maintenance and we have enough of those on existing roads. 
Therefore, we are not accepting this proposed drainage on a 
road that is potentially a Town road. 4. It is unclear where 
the drainage will drain to. 5. Plans as a whole are 
unacceptable. If you would like to see examples of drawings 
we would like for road layout, water, and drainage, please 
review plans for Pine Ridge and/or Charlottee Partnership." 
From the Police Department, "My concern would be with the 
shrubs that are shown at the entrance of the roadway. For 
the safety of all people using the roadway I would ask that 
they be kept trimmed low to the ground so as not to create a 
hazard." From the Conservation Commission, "We would like 
to receive a preliminary Notice of Intent detailing the scope 
of the project and information as to how the wetlands were 
delineated. Also the edge of the buffer zone should be 
shown by a certified botanist, together with any isolated 
vegetative wetland areas within the project area. We 
require the above information in order to make comments on 
the plan." From the Board of Health, "1. Each lot to be 
posted so that they are readily identified. 2. Each lot to 
be submitted separately for sewage disposal system approval. 
3. Water supply - assume it is private water supply. 4. 
Drains - no connection to any street drain shall be allowed 
from any dwelling." From the Fire Chief, "Hydrant 500 feet 
maximum." " 

Madsen then asked for comments from the Board members. At 
this time they had no comments. Madsen then asked for 
comments from the applicant or his representative. Attorney 
Charles Clark said he was representing Peter Van Wyck. 
Clark - "I would like to introduce a few other people who 
have come here tonight to help support Peter Van Wyck's plan. 
With me are Gilbert Nelson, who is a professional engineer, 
and who will be available to comment on traffic and safety 
issues, Robert Klopotoski on technical issues, and Jerome 
Carr on wetlands issues. As you know, this is an amended 
definitive plan for the subdivision of Low Land Farms, a 
subdivision off Apple street in Essex. The lots as shown on 
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Sheet 1 of the plan shows that the area to be subdivided lies 
in between Apple street, Western Avenue, Southern Avenue, and 
Martin street. The area to be subdivided comprises 78 acres 
of land with actual building to occur on a relatively much 
smaller number of acres. Sheet 2 of the submitted plan 
shows the definitive plan. The plans main features include: 
the building of a 20 foot wide road, 1523 feet in length, to 
access the subdivision with a hammerhead turnaround at the 
end. 

In compliance with the subdivision control rules and 
regulations, Mr. Van Wyck has undertaken the following: 
Prepared stormwater drainage calculations calculated by 
professional engineer Vartan Mooradian, which conclude that 
with the design elements incorporated into the subdivision 
plan, post-development runoff shall be equal to or less than 
pre-development flows that exit the site. The stormwater 
drainage calculations and the stormwater drainage design have 
been favorably reviewed by C.T. Male Associates during their 
technical reviews on behalf of the Town. Created an erosion 
control plan to protect soil areas that get exposed during 
and after the building process. The plan encompasses both 
temporary and permanent erosion schemes involving the use of 
straw, mulch and permanent seeding. The eosion control plan 
has been reviewed for technical compliance by C.T. Male and 
has its approval. Mr. Van Wyck is assured, through the 
certification of engineer Mooradian, that the municipal water 
supply is adequate to supply water flows and pressures for 
fire fighting and domestic water supply purposes. Sheet 3 
(lower left side) gives the actual flows, pressures, and 
testing dates by the Town of Essex Department of Public 
Works. 

Mr. Van Wyck has made over sixty technical revisions to the 
earlier plan. These revisions were reviewed for compliance 
with the subdivision rules and regulations and have been ok'd 
by C.T. Male Associates. Mr. Van Wyck has created a 
superior roadway design that incorporates all of the 
requirements of the rules and regulations and which meets or 
exceeds the standard of good engineering practice followed 
and encouraged by C.T. Male Associates and the engineering 
profession. Based upon discussions with C.T. Male, C.T. 
Male and Mr. Van Wyck are in technical agreement on the plan 
submitted to the Board except for a few waivers from the 
subdivision control rules and regulations, to be discussed in 
a moment, and except for one or two minor design elements 
which will be submitted to C.T. Male for technical approval 
prior to the Planning Board's vote on the plan. C.T. Male 



has further commented in writing that the proposed road 
alignment is pleasant and seems to fit well with the lay of 
the land. Further, the proposed road respects the existing 
natural and manmade features such as the stone wall, trees 
and topography present at the site. 

While the proposed amended definitive plan contemplates six 
lots, Mr. Van Wyck has stated his intention to create fifteen 
lots overall. He has also stated his intention to limit 
this subdivision to no more than fifteen lots. Some of you 
have expressed interest in just what the proposed subdivision 
would look like with fifteen lots. We have prepared a 
supplemental drawing to depict the probable lot configuration 
when all is said and done. There are a few caveats that 
have to be remembered, however. Mr. Van Wyck seeks to 
create buildable lots which will support adequate septic 
systems. Several percolation tests have been performed 
which give a general idea of percable land. There may be 
other issues which arise as well. But as of this date, the 
probable building lot configuration being considered is as 
shown on a supplemental sheet being provided to the Board 
this day. As you can see, one of the lots, Number I, has 
frontage on Apple Street, but access to Lot I, if that lot 
were to be built, would be through an easement over Lot 2. 

As I indicated earlier, Mr. Van Wyck has indicated that he is 
willing to sign a covenant limiting the number of lots to 
fifteen should the Board approve the plan with the waivers 
asked for. I have filed a draft covenant with the Planning 
Board which would be reviewed by Town Counsel to assure that 
the covenant would run with the land. As I indicated 
earlier, the plan as submitted seeks a few waivers from the 
subdivsion rules and regulations of the Town of Essex. 
6.0l(1)B, 6.0l(1)D, and 6.03 are procedural items and have to 
deal with the scale of the drawings presented. It was felt 
the plan was clearer in the scales selected. C.T. Male has 
indicated that these waivers will not have any effect on the 
outcome of the development. 7.02(4)(C)2 - This is the 
waiver request to allow a dead end road length of 1,523 feet 
whee a maximum of 1,200 feet is allowed. Most people do not 
ask for waivers that will cost them more money. This one 
will require Peter Van W1ck to construct over 25% more road. 
Why ask for the waiver? The waiver allowing a long road is 
in the best interest of the Town and the abutters. The 
following issues come into play: Open Space - Mr.Van Wyck 
wishes to retain some open space on the left side of the 
road. This desirable feature would have to be sacrificed 
with a shorter road, which will push all the lots down. 



The turnaround - with a 1,200 foot road, the turnaround would 
be on a 4% incline. Also, it would require altering 
existing landscape because of the hill on one side and the 
valley on the other. The turnaround with a longer road 
provides a safe, flat area for ambulance, police, fire, and 
any other vehicles to turnaround. The shorter road WOUid 
require longer driveways for access to houses. Fire and 
ambulance access would be worse with a shorter road. The 
Town has no say over driveways after houses are sold. A 
shorter road would put the inhabitants at some risk. A 
shorter road would put utilities further away from houses. 
This is not desired from a planning viewpoint as utilities 
should be as close to the houses they serve as possible. 
With a longer road, and I think this is very important for 
the abutters, houses could be placed further away from Apple 
street - about the length of a football field. The plan 
proposes a fire hydrant at the end of the road to serve the 
back lots. With a shorter road, the hydrant would be 300 
feet further away - not desired or prudent. Since the 
covenant limits the number of lots, agreeing to the waiver 
will not increase density. C.T. Male has reviewed this 
request for a waiver in its technical review and has stated 
in its May 20, 1992, letter to the Board that approval of the 
waiver 'will cause no harm, breach of safety or other 
situation contrary to the best interests of the Town.' 

In talking with various members of the Board and the public, 
there seems to be serious concern that approval of this plan 
will put more traffic on Apple street that it can handle. 
Further, questions have been issued as to the safety of 
entering Apple Street from the subdivision. In anticipation 
of questions and issues raised in this regard, the applicant 
has commissioned an amended traffic impact sturdy which 
amends and incorporates the traffic impact study drafted in 
1987 for the Turtleback Road Extension plan. Here to 
present his findings is Gilbert M. Nelson who is a 
professional engineer who was educated at Dartmouth College 
and the Thayer School of Engineering, also at Dartmouth. 
Mr. Nelson's expertise as a traffic engineer and traffic 
consultant is extensive and I am including a copy of his 
resume in the record." 
Gilbert Nelson - "I would like to say that I performed, 
initially, studies back to 1983, and subsequently 1987 and 
1991. I prepared a letter report which indicated the issue 
of sight distance and safety at the juncture of the proposed 
driveway to Low Land Farms at Apple Street. With that said, 
I will briefly outline the aspects of study that I 
entertained in producing the amended report which is made 



available to the Board. I used exactly the same methodology 
and criteria that had been pursued at the intial report. 
All of these studies were predicated on traffic counts which 
were done very meticulously some years ago. Those traffic 
studies have been updated by standard statistical procedures, 
such that now I have an estimated 1992 ambient flow of 
traffic on Apple street as well as on Western Avenue and also 
on Southern Avenue. Those are the two connnecting streets 
as you know at the ends of Apple Street. In addition, on 
the earlier study, the traffic counts by use of license plate 
identification enabled us to identify true trips versus trips 
which had origins on the various segments of Apple Street. 
This is important because the earlier issues and, perhaps, 
the issues today, are the same; that is, the nature of 
traffic on Apple Street and the ability of Apple Street with 
its configuration to handle the traffic. The principle 
elements of the amended study were to, first, identify the 
new development, next to identify the present traffic 
conditions which were extrapolated by approved statistical 
methodologies, and thirdly, to identify the trip generation 
characteristics of the proposed development, which was then 
added on to the traffic of Turtleback Road Extension. 
Basically, as I indicated, the methodology was the same. The 
only other factor that I had mentioned previously was that 
the assignment of distribution of those trips going in and 
out of, let's say a driveway, it's important to say whether 
it turns right or left, whether it goes towards Western 
Avenue or towards Southern Avenue, and this is done in the 
same manner as it was done previously, which was essentially 
the identification of the trips that had been done in the 
original counts and which is roughly proportional to the 
directional distribution of flows on Apple Street. So, 
given those, I prepared a series of exhibits, figures which 
present those numbers. Finally, I did an evaluation of what 
I call the worst case scenario, which was at the intersection 
of Apple Street and Western Avenue, which fit that 
requirement based on the fact that it had significantly 
greater traffic volumes than on Southern Avenue, the turning 
movements were larger and I used the evening peak hour, so 
that any of the other intersections that were involved would 
have been significantly less problematical, if such proves to 
be a problem at all. Coming down to the final conclusions 
that I reached, essentially, it is my opinion that there will 
be no significant or discernible adverse traffic or traffic 
safety impacts from the full implementation and operation of 
both the Turtleback Road and Low Land Farms subdivision. In 
the analysis that I just finished describing, essentially, it 
resulted that the quality of traffic flow, level of surface 



is what we call it, (LOS is another term for it), was, is, 
and will be, with these developments as well as larger 
subsequent future developments at Western Avenue, would be 
level of surface Ai under the existing conditions with the 
implementation of these developments, Turtleback Road 
extension as well as Low land Farms subdivision, the reserve 
capacity on the critical approach of Apple Street northbound 
towards Western Avenue, the vehicles which would have to turn 
left and right would have a reserve capacity above the usual 
capacity of 645 vehicles per hour. These are the bases that 
I did before - I not saying that that is at all realistic, 
but that is what would give you a capacity. However, at 
this time we have, just as an example, after the complete 
development, that there would be approximately 59 vehicles 
using Apple Street, including those generated by the 
development. That bespeaks the current and proposed level of 
surface A. 59 vehicles is approximately 60 vehicles which is 
one vehicle per minute in either direction. It's not 60 
vehicles going nortbound and 60 vehicles going southbound. 
So those are the basic elements. I might say also, as far as 
the entrance at Apple Street of the proposed Low Land Farms 
driveway, that the sight distances are appropriate and well 
within the regularly used and applied standards. There 
should be no problem regarding safety, traffic flow, at that 
locaton. That's a summary of my report." 
Paul Connelly, C.T. Male Associates , Technical Review Agent 
for the Planning Board QJ.. the Town QJ.. Essex - "You just 
recently mentioned the 59/60 number of trips, existing plus 
proposed development - Is that proposed development with the 
six house lots or with the fifteen lots?" 
Nelson - "That is fifteen lots." 
Connell y - "Is that 59 trips or trip ends during the peak 
hour?" 
Nelson - "That is during the p.m. peak hour. Any other hour 
would be statistically lower." 
Connell y - "Is the p.m. peak hour the worst case for Apple 
Street and the proposed development or does it flip-flop, or 
what?" 
Nelson - "That is the worst case of the cases I looked at." 
Connell y - What is the total average trips?" 
Nelson - "That I did not calculate." 
Connell y - "What is your daily trip ends from the proposed 
fifteen lot subdivision daily and what is it during the peak 
p.m. hour." 
Nelson - "I just did the p.m. and a.m. peak hours throughout 
the project, in other words, all the way from Southern 
through Western Avenues. The peak hour numbers are: total 
number during the a.m. peak hour, and this is two-way 



traffic on Apple street, at the driveway, is 19 for 
Turtleback Road Extension and 17 for Low Land Farms. For 
the p.m. peak hours it is 27 for the Turtleback Road 
Extension and 24 for Low Land Farms subdivision." 
Madsen - "The criteria was also fifteen single family 
dwellings, is that correct?" 
Nelson - "That is correct." 
Madsen - "And that criteria is spelled out clearly in the 
report you are going to leave with the Board?" 
Nelson - "That is what these numbers are assumed to be, that 
is correct." 
Clark - "One other issue which I have heard raised is whether 
the Wetlands Protection Act applies to any wet area on the 
land. A particular concern is the status of so-called Area 
A which is the first wet area on the left. Here to report 
on this issue is Dr. Jerome Carr. Mr. Carr has earned his 
Ph.D. and is a professional hydrologist." 
Carr - "I've been involved in this piece of land since about 
1984 and it was our firm that flagged pieces of wetland on 
the side, although we didn't flag it all. Sections of it 
were flagged by Sanford Ecological Services and Wetlands 
Preservations, Inc. What I have been asked to do tonight is 
to address the small wetland area just to the left of the 
road as you come in. We have a situation where with the 
court settlement with the State, the State has determined 
that if that wetland were to be anything it would fall under 
the resource area category called Isolated Land Subject to 
Flooding. The court order has mandated that Mr. Van Wyck 
close a ditch that was dug there by somebody other than Mr. 
Van Wyck and to keep that ditch from draining to maximize the 
volume of water that would be held on the farm land. To 
qualify as isolated land subject to flooding the area has to 
hold a quarter acre foot of water and we have to add a survey 
condcted of that particular area. There were fifty 
something spot elevations taken of a very small area, very 
fine contour lines drawn, and it turns out that this area 
holds only about one third of the required volume of water to 
be a resource area. So this little area to the left of the 
entrance road is going to be too small to qualify as a 
resource area under the Wetlands Protection Act. So there 
will be no wetland issue associated with area A at all. I 
will mention while I'm here that there is another area of 
groundwater break out two hundred feet further down the 
property, in fact, it is in this little valley right in here. 
I was on that site today to see whether or not the wetland 
area that has evolved there since the area was last mowed and 
the two years it was left alone, and there has been an area 
of wetland evolve in that area and that area does not fall 



within the 100 feet of the road layout. It will certainly 
affect some of the house lots at a later date, but when the 
plans are submitted to the Conservation Commission the 
surveyor will have the responsibility of locating the flags 
that will be put there and putting them on the plan. I went 
down there today and located the edge of the wetland and 
paced it off to the road and it's beyond the 100 foot buffer 
zone, so the road itself will not have any jurisdiction under 
the Wetlands Protection Act." 
Clark then indicated that was the end of his presentation 
subject to the rights to respond in writing to the reports of 
the various Boards. Carr also indicated that there would be 
a report coming on the results of the survey so that there 
will be a set of calculations given to the Board." 
Connelly - "With regard to the isolated land subject to 
flooding, which I believe falls under the jurisdiction, if 
applicable, under 310CMR 10.57, it is my understanding that, 
you, the applicant, will be filing a Request for a 
Determination of Applicability with the Conservation 
Commission to basically get a sign off, if you will, or a 
jurisdictional body, regulating body, input on this area." 
Carr - "That's correct." 
Elizabeth Frye, Apple street - "I'm not sure I understood 
what you said as to how this study was made. Was it correct 
that the last time you did your car counting was for the case 
that went to court in 1983, that traffic study. The rest 
you said was extrapolated from those figures." 
Nelson - "Yes." 
Frye - "So nothing has been done, basically, for ten years. 
Evidently, this evening we are talking about something new. 
We are talking about fifteen houses and you say that at peak 
hour seventeen of those would be attributed to Low Land 
Farms. Well, only seventeen cars coming from fifteen 
houses." 
Nelson - "During that peak hour, that's correct. These 
numbers that I used which we call generation factors were 
developed from housing units of similar characteristics on 
Apple Street, in the earlier study. That's what the license 
plate survey did, in terms of segregating true trips from 
those of trips generated to or from dwelling units on Apple 
Street. This was done morning and afternoon, probably three 
and a half to four hours during each period. 
Frye - "The use of Apple Street, beyond the residential use, 
has also increased plenty in ten years." 
Nelson - "Generally speaking, I have used what is typically 
accepted by the Mass.Department of Public Works as an 
expansion factor, which is 2% per year, and that basically 
results in an expansion factor of upwards of 20% which is 
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indicated in my report. This is, again, an accepted 
methodology for the expansion of existing traffic." 
Frye - "Is the Board discussing the fifteen house plan 
tonight or the plan we expected to discuss." 
Madsen - "We have a subdivision plan on the table for six 
lots but when we review a subdivision plan we review it with 
the potentiality of the development that might be served. 
At this time the developer has come before the Board and is 
saying he's looking at fifteen house lots. When we have 
been reviewing the plan, we have always reviewed it in terms 
that for every 150 feet he could chop off a lot. We have 
always assumed it will be 15 or 18 lots, somewhere in that 
number, even though it's a six lot subdivision." 
Frye - "That's right, but may I also say that there's a big 
difference in my line. If you are suddenly addressing the 
reality, which always existed, of fifteen lots, remember C.T. 
Male said thirteen was fine, there are many new factors that 
come to mind, which you could have slipped by with six, which 
you can no longer slip by and to lay that on us tonight, is 
going too far, I think. It's a very sudden chdnge. It's 
got to go back to Conservation, it has a lot of new things 
that come into play when you have a fifteen house 
subdivision. Have those lots been perced? Fifteen lots? I 
doubt it. You can't come in with ANR's in the future. 
Fifteen houses should be part of your subdivision plan if 
that's what your asking for. If you are asking for 
something which later on will be fifteen houses, you are 
talking about ANR; ANR is a waiver from subdivision control 
and you know it." 
Robert Houser , Apple street - "I've only been on Apple street 
five years. I'm not a traffic engineer. I do have small 
children. I've watched this traffic, and with all respect 
with the way you update stUdies statistically, I'd encourage 
the Board to consider a real traffic study. A couple of 
things we've noticed. Traffic in the last five years has 
increased dramatically. A lot of it is going to the Home 
Center to buy materials. A lot of it is just people who 
realize we are the short cut now. We have an awful lot of 
cars on the weekend, and so I don't think the peak hour is 
going to work. I just can't believe the traffic you are 
talking about coming out of that intersection on a very 
narrow bumpy curved way is really not going to make a 
difference in terms of the safetly of those of us who drive 
this street everyday. I want to ask the Board to consider 
whether or not a true traffic study was something we should 
consider again." 
Westle y Burnham - "I believe you said sixty cars an hour 
coming out of that intersection. I thought the sixty car an 
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hour was at the intersection of Western Avenue and Apple 
street. Is that correct?" 
Nelson - "That's correct. I might say that coming out of 
Low Land Farms drive it is predicted that thirteen would come 
out in the morning and that eleven would come out in the 
afternoon, that a total of eight would go in in the morning 
and seventten would come in in the evening. Those are the 
figures that are in the report." 
Jean Wittemore , Apple street - "The reports you read at the 
beginning of the meeting, were those reports based on a six 
house plan or a fifteen house plan." 
Madsen - "The plan submitted to them was six house lots." 
Arthur Hodges , Apple street - "As I understand, we are 
getting recommendations from a consultant on the basis of 
fifteen house lots, but everyone seems to know there is a 
potential for a lot more. What is the total potential of 
the area." 
Madsen - "The applicant has said that he is willing to limit 
by covenant to fifteen house lots in the subdivision." 
Hodges - "Is there any potential for further subdivision 
because of the longer road?" 
Connell y - We, as the consultants, looked at the allowed road 
length at 1200 feet and what the maximum build out would be 
on that road. I believe our calculations came out to be 
13.8. That was with no regard to any additional lots that 
could be put on Apple street which they have done for a total 
of fourteen. They are showing fifteen this evening. What 
they have verbally represented to the Board before this 
evening has been if the Board were to allow them to have a 
1523 foot long road by waiver, instead of the maximum 1200 
foot road, they would put in no more than the maximum number 
of lots that would be allowable." 
Hodges - "So the maximum then is fifteen on this entire 
subdivision." 
Connoll y - "It's somewhere between 13 and 15, there's been 
some discussion on the calculations." 
Frye - "I understand that we are supposedly doing this six 
lot subdivision, but what I want to avoid is when thirteen 
or fifteen houses go in, they come in as a subdivision plan, 
not as an ANR. In which case, all you can say is they have 
frontage and lot area. That's why they should be part of a 
subdivsion plan, not a six-lot plan." 
Geor g e Bragdon , Apple Street - "I tried to propose a 
subdivision plan a while back. The members of the Planning 
Board told me outright they wanted the houses to appear on 
each one of the three lots, where I had positioned every lot 
and houses in relation to anything that has a wetland as part 
of the submission. I think we ought to be fair and impose 



those same rules to everybody. I proposed a three-lot 
subdivision, they are proposing up to a fifteen-lot 
subdivision. A fifteen-lot subdivision can get by a lot 
easier than a three-lot subdivision." 
Madsen - "George, you are not acting as a Board mmember?" 
Bragdon - "No, I'm not." 
Madsen - "Why not?" 
Bragdon - "Basically, the Van Wycks' hired my wife to act as 
a babysitter. Where that conflict is still in effect for a 
years time, I am acting as a member of the public." 
Donald Browning, Apple street - "Does the traffic study take 
into consideration the 50 additional lots off Turtleback 
Road?" Browing was told no. 
Kim Jermain, Apple street, said she had concerns of 
additional traffic. She noted that it was very high between 
6 and 8 in the morning and again between 4 to 7 in the 
evening. She said several businesses have been adding to the 
traffic, such as a greenhouse and a daycare. W. Burnham said 
he could understand the concerns of traffic, but thought a 
new study would not help. He noted that the roadway may 
handle the additional traffic. A. Hodges told him Apple 
Street has too much traffic even now. Attorney Clark said it 
was difficult to replay about the traffic because no one else 
was qualified. Nelson's report was upheld in court. 

Hall moved to continue the public hearing for Peter Van Wyck 
to September 2, 1992, at 8:00 p.m., seconded by Pennoyer, 
with Dunn, Ginn, Hall, and Pennoyer voting in favor; Bragdon 
abstained. 

A public hearing was held to consider a revision of the 
subdivision rules and reg ulations of the Town of Essex as 
follows: Under 4.01 a non-refundable fee of $100 be required 
for each submission with an additional $100 fee for each lot 
created; under 5.01 a non-refundable fee of $100 be required 
for each submission. 

The 4.01 changes were debated with $100 being proposed for a 
Form A submittal. Currently, no fees are being charged. A 
non-refundable fee for lot line changes will be $100. 
Attorney James Kroesser pointed out that fees should be 
charged. Pennoyer noted that four towns charge for ANR and 
lot line changes. Bragdon said that townspeople cannot 
always afford a fee for an ANR (subdivision approval not 
required). The Board will vote on the by-law change at a 
later meeting. 

A motion was made, seconded and unanimously voted on to 
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approve the Approval Not Required Subdivision plan of Stanley 
E. Collinson. 

Pine Ridge Subdivision - has been 95% completed and only 
$9,440 is required to complete the project, $6,300 for binder 
coat, $600 for grading, $1,540 for plans, $400 for spillways, 
and $600 for a utility trench, for a total of $9,440. 

Hall moved that all but $21,440 be released from the Pine 
Ridge account, seconded by Ginn, with the Board voting 
unanimously in favor. 

Hall moved that the Board release Lot 7, containing 2.8 
acres, seconded by Ginn, with the Board voting unanimously 
in favor. 

Ginn moved to adjourn the meeting, seconded by Dunn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:30 p.m. 

Prepared by: 

ministrative Clerk 

/~ 
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Esex Planning Board 

July 1, 1992 

Present: Rolf Madsen, Chairman; Frances Dunn; Joseph Ginn; 
Sheldon Pennoyer. 

Meeting called to order at 8:10 p.m. 

Board member Sheldon Pennoyer said he reviewed Peter Van Wyck's 
amended subdivision plan for Low Land Farms, and although he was 
completely new at this he did have some problems. He said, "I 
could not see any problems with the drainage, but I do feel there 
are a lot of pork chop lots for the amount of acreage. I found 
it distdurbing that Mr. Van Wyck talked about farming it, and I 
feel he should farm it, not just throw the word around. I feel 
if a restriction is put on the other areas, then I could see the 
configuration of the lots. Granting there are four lots there, 
but I am disturbed about the remainder, the large area not 
divided. I feel its a lot of contorted lots, but if we talk 
about a restriction then the lots are fine. I do question the 
length of the road and feel the Board is being asked to approve a 
lot more than is being shown on the plan." 
Madsen said the Board's review should be conducted on the 
potentiality of the entire lot. Paul Connolly, Technical Review 
Agent for the Planning Board, said he remembers Van Wyck talking 
about farming, but also feels there will be Form A's/ANR's 
presented. Penno yer said he would like to talk about preserving 
some of the open space. Madsen felt it might be a tack the 
Board could take with Van Wyck, saying that if we grant the 
waivers requested then the Board would like to see some open land 
preserved. Paul Connoll y was asked about the technical review. 
He said, "The plan is essentially complete. There are several 
waiver requests which have to be dealt with, re: longer road, 
waiver for scales in three instances, lot width issue has to be 
dealt with, and the 10 inch diameter drainage pipe. The plan as 
requested in our letter dated March 16, 1992, has not been 
received by us as yet. The plan would come under Conservation 
Commission review and I would ask that they do their own review." 
Attorney Charles Clark, representing Peter Van Wyck, was asked if 
there had been a formal filing made with the Conservation 
Commission. Clark said there had been a formal filing to the 
Conservation Commission on the original plan. Ginn was concerned 
that the Conservation Commission would completely refuse a 
particular part of the road, which would then require a 
significant modification to the plan. Ginn wanted it noted that 
there had been no filing of a Notice of Intent with the 
Conservation Commission. Ginn then asked if computations had 
been done on the pork chop lots at the end of the subdivision to 
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see if they conform to the by-laws. Connoll y said that they did 
not conform to the width requirement but did conform to the depth 
requirement. Madsen - "Do they meet our by-laws?" Connoll y -
"No, they don't. We either have to change the by-laws, require 
a variance, or redesign the lot size." Madsen - "We can make an 
approval of the plan subject to modification of the lot lines." 
Ginn said maybe the developer should consider modifying them now. 
Madsen asked, "Would the Board prefer this to go to the public 
hearing this way or hold off on the public hearing until it can 
be made technically correct." Penno yer - "I want some 
negotiating position. I want to see some open space on this." 
Ginn -"If Peter Van Wyck would change it, I would like to see it 
changed, but I don't think he will." Dunn - "I feel we should 
work on this and go with this plan." Madsen said he felt it 
could be easily modified. Connoll y - "The Board is on a 135 day 
time frame period, which started when they made the filing with 
the Town Clerk." He added that he felt it was ready to go to a 
public hearing. Betsy Fawcett disagreed with the time frame and 
said it was 90 days, not 135." 

Mar garet Lake property, Form ~ Turtleback Road - Pennoyer said 
he looked at the road. Although he saw flooding on Apple street 
he felt it was due to clogged catchbasins and had nothing to do 
with Turtleback Road. Betsy Fawcett said the case went to court 
and Van Wyck stipulated that the road would be dug up and redone. 
It never was done, she said, and there is a stream that runs in 
front of the Bragdon property into the Essex River. Dunn said 
that if the road was inadequate she would not want to see any 
more houses up there. 

Ginn moved to approve the Form A subdivision of land for two lots 
as shown on plan of land in Essex dated May 26, 1992, for the 
estate of Maragaret Lake, finding that Lots 21 and 20 have 
frontage on the private way of Turtleback Road, and that 
approval under the subdivision control law is not required. The 
motion was seconded by Pennoyer, with Dunn, Ginn, and Pennoyer 
voting in favor; Madsen voted present. Fawcett noted that there 
are a lot of things filed at the Registry of Deeds which should 
be checked. 

stanley Collinson submitted a Form A to the Board for property on 
Choate street. Upon review of the plan the Board found two 
deficiencies - The size of Lot 1 was given in square feet instead 
of acres, and incorrect abutters names were given. Because of 
these deficiencies the Board could not act on the plan; 
Collinson withdrew the plan and Form A application. He asked 
the Board if, upon their review of the plan, they had any 
problems with the layout. The Board said they could see no 
problem with the plan once the corrections were made. 



Collinson will meet with the Board at their next meeting on 
August 5, 1992, to resubmit the plan. 

John Heath met with the Board for an informal discussion on the 
subdivision of property he owns on Wood Drive. Heath wants to 
create three lots from the 5/6 acre parcel, with an existing 
dwelling located on the center lot. Upon review of the plan 
Heath presented to the Board, they found two lots conformed to 
the by-laws, but the third lot lacked sufficient frontage. The 
Board recommended Heath go to the Board of Appeals. 

John Lambros submitted a Form A, Subdivision Approval Not 
Required, for two lots on property he owns on Choate Street. The 
Board reviewed the plan and application. 

Ginn moved to approve the Form A, plan of land of John Lambros 
dated July I, 1992, for two lots, Lot 1 consisting of 2 acres 
with 150 feet of frontage and Lot 2 consisting of 16.4 acres with 
450 feet of frontage on Choate Street, finding that approval 
under the subdivision control law is not required. The motion 
was seconded by Dunn, with the Board voting unanimously in favor. 

- Madsen said they are forming a committee and 
Cataldo, Roger Hardy, and David Lane to be on 
He has also called Patricia Roy who is a member 

Zoning Committee 
will ask Michael 
the committee. 
of the Chamber 
have called to 

of Commerce. Martha Thompson and Eloise Hodges 
say they also are interested . 

Administrative Clerk Gillian Palumbo submitted her resi gnation, 
effective October I, 1992. 

Dunn moved to accept the resignation of Administrative Clerk 
Gillian Palumbo. The motion was seconded by Ginn, with the 
Board voting unanimously in favor. 

Ginn moved to adjourn the meeting, seconded by Dunn, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:10 p.m. 

Submitted by: 
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Essex Planning Board 

June 17, 1992 

Present : Rolf Madsen, Chairman; Frances Dunn; Joseph Ginn; 
Mark Hall; Sheldon Pennoyer. 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter reported that he had no 
building permit applications to submit to the Board. 

Geoffrey Richon met with the Board to submit a Form A 
a pp lication for the Board for Margaret Lake , Apple Street, 
for two lots with frontage on Turtleback Road. A question 
was raised as to the width and grade of the road and its 
adequacy. The standards of adequacy in the subdivision 
regulations were reviewed. Attorney Charles Clark, 
representing Peter Van Wyck, said Turtleback Road is private 
and there is not a granted right to the road. Madsen then 
asked the Board if there were any other issues with the plan 
other than the adequacy of access. The Board said they had 
no other problems with the plan. Richon then submitted a 
deed showing the right of easement. He said the Lake's 
attorney was comfortable with the wording of the deed so they 
proceeded with the Form A. Clark said he would like a copy 
of the later deed and if necessary would speak to Lake's 
attorney. Jennifer Stephens, Apple Street, said she was 
promised access on Turtleback Road but never got it. Hall 
said, "I do not feel it is an adequate way. At Essex Reach 
subdivision I came under those standards and had to take 
borings to be sure the road was adequate. I feel the Board 
will open a can of worms if they allow this." 

Hall moved to disapprove the Form A of Margaret Lake, Apple 
Street, approval under the subdivision control law not 
required, until such time the applicant can show us it meets 
the standards of adequacy under the subdivision rules and 
regulations. The motion was seconded by Dunn. 

It was noted that there was another approved subdivision 
called Turtleback Road Extension which was to be added to 
Turtleback Road, increasing the potential number of houses. 
The voting on the motion was as follows: in favor - Dunn, 
Hall, and Madsen; opposed - Ginn and Pennoyer. 

Madsen said he felt the questions raised on standards of 
adequacy and Turtleback Road were valid. Richon said he 



felt it was an odd thing to have him do, to prove the road 
was adequate, when there already were four houses on the 
road. The Board then reviewed the sdubdivision plan for the 
Turtleback Road extension. 

Ginn moved to reconsider the motion pertaining to the Form A 
of Margaret Lake, Apple street, noting the title of January 
15, 1988, and revision of plan dated November 30, 1097, 
indicating that the access to the subdivision was adequate. 
Yhe motion was seconded by Pennoyer, with Dunn, Ginn, Madsen, 
and Pennoyer voting in favor; Hall opposed. 

Hall said he wanted to make it part of the Minutes that Peter 
Van Wyck does not have to widen the road. He also has 
questions about the adequacy of the road. Richon stated, 
"Mr. Hall and I have been in litigation and I have heard that 
he has said if anything was brought into the meeting he would 
vote against it." Madsen suggested that all Board members 
make a site visit to the location of the lots and see if they 
feel the road is adequate. Hall then questioned a right-of
way through the property. Richon said, "We have no 
intention of subdividing the property further. We will be 
happy to label it 'equestrian travel only.' 

The Board discussed reverting to a summer schedule for the 
months of July, August , and Se p tember. 

Ginn moved to go on a summer schedule, meeting only on July 
1, August 5, and September 2, 1992, at 7:45 p.m. The motion 
was seconded by Pennoyer, with the Board voting unanimously 
in favor. 

Attorney Charles Clark, representing Peter Van Wyck, met with 
the Board to discuss scheduling a public hearing for Van 
Wyck's amended subdivision plan for Low Land Farms. Clark 
said surveyor Robert Klopotoski had not filed the plan with 
the Town Clerk as originally thought, but it has now been 
filed. 

Ginn moved to hold a public hearing on August 5, 1992, at 
8:15 p.m. for the amended definitive subdivision plan for Low 
Land Farms, applicant Peter Van Wyck, requesting that Paul 
Connelly, the Board's Technical Review Agent, be present at 
the hearing. The motion was seconded by Hall, with the 
Board voting unanimously in favor. Madsen asked that two 
members of the Board review the definitive plan by the July 1 
meeting. 



----------------------------- --------------------------------" 

Joanne Jordan met with the Board to discuss a proposed 
purchase of property at 143 Eastern Avenue , the former Greely 
property. She said she and her husband wanted to buy it if 
they could rent out the business property as a retail fish 
store, and live in the residential part. She also wanted to 
run a day-care center from the property. Ginn felt it would 
create too much density for the property with the two 
businesses. Madsen said, "It is a non-conforming lot and has 
a grand fathered fish business, but I would not approve it 
with a day-care center." 

Frank Gentleman met with the Board to submit a building 
permit a pplication for an addition to his house at 9E Gregory 
Island Road. The lot is non-conforming. 

Ginn moved to approve the building permit application of 
Frank and Beth Gentleman, 9E Gregory Island Road, for an 
8' x 12' sun room and deck, finding under Essex by-law 6-4.2 
that the proposed alteration is not substantially more 
detrimental to the neighborhood than the existing non 
conforming use. The motion was seconded by Hall, with Ginn, 
Hall, Madsen, and Pennoyer voting in favor; Dunn abstained 
because she was not sure where the property was located. 

Dunn informed the Board that she had checked on the Pine 
Ridge subdivision road and found that the paving had still 
not been completed. 

Board member Sheldon Pennoyer submitted a list of subdivision 
filina fees which he had obtained from other towns. The 
Board felt they should charge a filing fee for the submittal 
of Form A's, subdivision plans believed not require approval 
under the subdivision control law. 

Pennoyer moved to hold a public hearing on August 5, 1992, at 
9:15 p.m. to revise the subdivision rules and regulations to 
include under 4.01 - Submission and Notice of Plan believed 
not to Require Approval - that a non-refundable fee of $100 
be required for each submission, with an additional $100 fee 
for each lot created, and under 5.01, paragraph 2 -
Submission of Preliminary Plan - that a non-refundable fee of 
$100 be required for each submission. The motion was 
seconded by Ginn, with the Board voting unanimously in favor. 

It was brought to the Board's attention that there has been 
growing concern amongst the neighbors of Libert y Research 
Company, Essex Park Road, of the noise being generated by 
tractor trailer trucks parking from 4 a.m. leaving their 



engines running until the building opens for the morning 
shift. 

Ginn moved to send a letter to Liberty Research Company, the 
letter to be delivered by the Building Inspector, stating 
that upon complaints from neighbors all deliveries should be 
made during normal working hours and that if vehicles are 
left on site their engines must be shut off to eliminate 
annoyance from noise and pollution. The motion was seconded 
by Pennoyer, with the Board voting unanimously in favor. 

The Board discussed the additional tables which they approved 
for Tom Shea's Restaurant. The Board felt a copy of the 
Minutes should be sent to Manager Tom Goetner asking whether 
or not he is complying with the Minutes. 

Dunn moved to adjourn, seconded by Hall, with the Board 
voting unanimously in favor. 

Meeting adjourned at 10:00 p.m. 

Submitted by: 

Attest: 



Essex Planning Board 

June 3, 1992 

Appointments: 

7:55 p.m. 

8:00 p.m. 

8:15 p.m. 

8:45 p.m. 

9:15 p.m. 

9:30 p.m. 

Business: 

Eleanor Vyn - informal discussion on 
property on Conomo Drive 

Jeffrey Richon - submittal of Form A, 
Apple street Farms 

Attorney Charles Clark - Peter Van 
Wyck subdivision, Low Land Farms 

Ronald Gauthier - apartment over 
garage, Wood Drive 

Engineer Clay Morin - stan Collinson 
Form A, Choate Street 

Ronald strong - Flea market on Scot's 
Way 

Farm stand at South Essex Antiques, corner of Harlow 
Street and Eastern Avenue 

Election of chairman and clerk 



Essex Planning Board 

June 3, 1992 

Present: Frances Dunn; George Bragdon; Joseph Ginn; 
John Knowles; Rolf Madsen; Sheldon Pennoyer 

Meeting called to order at 7:45 p.m. 

Eleanor Vyn met with the Board for an informal discussion on 
property located on Conomo Drive. Vyn said she would like 
to construct a single family dwelling on the lot. Upon 
review of the plan it was found the lot in question was 
beyond the paved portion of Conomo Drive. Vyn was told 
that approval could not be given for the construction of a 
dwelling until the portion of Conomo Drive that provides 
frontage for her property was brought up to the standards of 
adequacy for a subdivision road. 

Geoffrey Richon met with the Board to submit a Form A for the 
division of two lots off the rear of property owned by the 
estate of Mar garet Lake on Apple Street. The two lots would 
have frontage and access on Turtleback Road, with the 
remaining nine-acre parcel having frontage on Apple Street. 
Richon told the Board the property line ends on the edge of 
Turtleback Road. Because Turtleback Road is a private 
subdivision road, the Board questioned the ownership of the 
road and the possibility of no easement rights to Turtleback 
Road. Richon was asked to return to the next meeting with 
proof that Turtleback Road can be used as frontage for the 
lots. 

Attorney Charles Clark, representing Peter Van Wyck, met with 
the Board to set a date for the public hearing of the amended 
definitive subdivision plan for Low Land Farms. Madsen said 
he felt the Board should set a public hearing date and follow 
Town Counsel's advice. He felt the Board and Clark should 
all co-operate rather than go back and forth, and asked if 
Clark knew of any issue that should be raised at this time. 
Madsen added that it would make sense to run the process 
through its course, as he wants to see this resolved and 
finished. 

Madsen moved to schedule a public hearing on July 1, 1993, at 
8:00 p.m. for the amended subdivision plan of Low Land Farms 
pending clarification of the Town Clerk's receipt prior to 
the Planning Board meeting of June 3, 1993. If the Town 
Clerk is not in receipt of the amended plan, a new submittal 



will have to be made to the Planning Board. The motion was 
seconded by Pennoyer, with the Board voting unanimously in 
favor. 

A discussion followed with Paul Connelly of C.T. Male, the 
Board's technical review agent, on lot width. After being 
questioned by members of the public on lot depth, Connelly 
said he feels all the lots do conform to the minimum 
requirements of lot depth. He had been questioned as to 
whether there were four non-conforming lots on the 
subdivision plan. 

Ronald and Donna Gauthier met with the Board to discuss the 
conversion of a second floor of a two-car garage into a one 
bedroom apartment on their property on Coral Hill. Madsen 
told the Gauthiers that this conversion could not be done, 
according to the Town's Watershed Protection by-law, because 
of insufficient room for a second unit. 

A letter was received from Town Counsel regarding the motion 
on the floor of the Annual Town meeting for the zoning 
proposal. Town Counsel said that because no action was 
taken on the zoning proposal at the Town meeting, the 
Planning Board only had the right to form a study committee. 

Madsen moved to create a committee of nine people, of which 
two are at least Planning Board members, to review the 
proposed zoning by-law regarding districts. The motion was 
seconded by Knowles, with the Board voting unanimously in 
favor. 

It was brought to the attention of the Board that the White 
Ele phant has built a porch on the building next to Cape Ann 
Golf Course and is displaying their goods on it. 

Ronald strong met with the Board to discuss the operation of 
a flea market Qn Lot 1 of the Scot's Way subdivision. 
Strong told the Board that the lot will remain grassed, and 
parking will be on the side of the road of Scot's Way. 
Strong assured the Board that the flea market would only be 
on week-ends, would be seasonal, and there would be no 
building on the lot. Because of the Board's concern for the 
traffic and parking on Western Avenue, Madsen felt "No 
Parking" signs should be placed on Western Avenue and that 
Strongs's proposal should also be taken to the Chief of 
Police for his review. Madsen also reque.sted copies of 
letters from all abutters to the property stating they had no 
objections to the flea market. 



The Board then questioned strong regarding the proposal for a 
fish processing plant on Scot's Way. Strong said he wanted 
an opinion from the Board as to whether the fish processing 
plant was considered business or manufacturing. 

Election Q£ Officers - Pennoyer moved that Rolf Madsen be 
elected Chairman of the Planning Board, Joseph Ginn, Co
Chairman, asnd John Knowles, Clerk. The motion was seconded 
by Knowles with the Board voting unanimously in favor. 

Note: Prior to the arrival of the Administrative Clerk the 
Board took the following action - Approved the building 
permit application of Dexter Tindley for an 18' x 20' 
addition to his dwelling at 138 Eastern Avenue, and approved 
the siting of a new dwelling at Low Hill for Geor g e and 
Sandra Marsh. 

Knowles moved to adjourn, seconded by Pennoyer, with the 
Board voting unanimously in favor. 

Meeting adjourned at 10:15 p.m. 

Prepared by: 

Attest: 



Essex Planning Board 

May 20, 1992 

Present: Frances Dunn; Mark Hall; Rolf Madsen; Sheldon 
Pennoyer. 

Meeting called to order at 8:05 p.m. 

Madsen moved to welcome Sheldon Pennoyer, the new member of 
the Planning Board, seconded by Hall, with the Board voting 
unanimously in favor. 

Building Inspector Richard Carter submitted a building permit 
application for Tim Harrell , Ii Eastern Avenue. 

Madsen moved to approve the building permit application of 
Tim Harrell, finding under Essex by-law that the proposed 
alteration is not substantially more detrimental than the 
existing nonconforming use to the neighborhood. 

Carter told the Board that he had spoken to David Gaudet of 
1£ School Street regarding the display of lawnmowers on his 
property. Gaudet had been granted a home occupation at the 
property but was told outside displays of his product were 
not permitted. 

David Reardon and Ronald Strong met with the Board to discuss 
a proposal to construct a building on Lot ~ Scot's ~ to 
be used as a fish processing business. Reardon explained 
that frozen blocks of fish would be brought to the bulding 
where they would be dipped in batter, packaged and shipped 
out. There would be 12 to 14 employees on a shift, which 
the Board said would automatically put it in Industrial Land 
Use, Class A. The building would be 22,000 square feet in 
size, one story, with a mezzanine office. The size of the 
building created a setback violation and Madsen said that 
even if this proposal was taken to the Board of Appeals, he 
could not see how they could rule favorably on this. When 
asked about truck usage, Reardon said three trucks would come 
and go each day. Hall said he would like to hear from the 
people who operate the business. Ginn questioned Reardon 
about the length of the lease. He was told it was for ten 
years with two five year extensions. Ginn said he was 
concerned that if this went out of business what would go in 
the building next. He wondered if some restrictions could 
be put on what could be done with the building. Reardon was 
given a copy of the Watershed Protection by-law for review as 



the lot in question falls within its scope. Reardon said 
they would return to the Planning Board if they decide to go 
ahead with the proposal. 

Ronald and Donna Gauthier, Coral Hill, met with the Board to 
discuss a proposal for an apartment over their garage. 
Gauthier said the garage was built on a separate lot than 
their house and at the time they decided to use the second 
floor for storage. He would now like to have a one to two 
bedroom apartment above the garage. Gauthier said the 
original building permit was issued by former Building 
Inspector Edwin story. The Board said they would like to 
have the date of the building permit issuance in order for 
them to review the Minutes. Gauthier was asked to return to 
the next meeting. 

Engineer Clay Morin and stan Collinson met with the Board for 
an informal review of a Form A subdivision plan for 
Collinson's property on Choate street. The Board reviewed 
the by-law on lot depth. The Board said they would be 
receiving some information from C.T. Male on this subject and 
felt they should all review it first before making a decision 
on the plan. 

Attorney James Kroesser, Ronald Ober and Joseph Silva met 
with the Board to discuss Silva's interest in purchasing Lot 
4 of the Pine Ridge subdivision. Kroesser said this meeting 
with the Board was to try and get the rest of the lots 
released. He felt with the passbook the Board was holding 
the Board could not hold back the release of the rest of the 
lots. Ober told the Board that the hot top would be going 
on the road at the end of the week. After some discussion 
Hall moved that the Board release lots I, 2, 4, 5, 6 and 8 
and hold lot 7 until such time the applicant can prove that 
there is sufficient monies in the passbook to complete the 
subdivision and upon the satisfaction of the Board Lot 7 will 
be released. The motion was seconded by Madsen, with the 
Board voting unanimously in favor. 

Ron Ober then asked the Board for a letter to be sent to 
Trimount (hot top company) stating they will release the 
monies in the name of Ronald Ober and Trimount. 

Madsen moved to send a letter stating that the Board is 
holding this money and upon completion will authorize release 
of the monies in the name of Ronald Ober and Trimount. The 
motion was seconded by Hall, with the Board voting 
unanimously in favor. 



The Board reviewed Town Counsel's letter regarding the 
procedure for Peter Van Wyck's submittal of an amended 
definitive subdivision plan for Low Land Farms. A copy of 
this letter will be sent to Van Wyck's attorney for his 
review. 

The letter for the Open Space Committee was approved and 
signed by Chairman Dunn for the Board. 

Madsen moved to adjourn the meeting, seconded by Hall, with 
the Board voting unanimously in favor. Meeting adjourned 
at 10:00 p.m. 

Submitted by: 

Attest: 



Essex Planning Board 

May 6, 1992 

Appointments: 

8:00 p.m. 

8:45 p.m. 

9:15 p.m. 

Business: 

Review of amended subdivision plan 
for Low Land Farms, applicant Peter 
Van Wyck 

Ronald Ober - Bond for Pine Ridge 
subdivision road, off Pond street 

Richard and Patricia Pierrot -
submittal of a building permit for 
Pine Ridge subdivision lot 

Lansing Banks - discussion of property 
at 143 Eastern Avenue 

Review correspondence 

Read Minutes of March 18, 1992 



Essex Planning Board 

April 15, 1992 

Appointments: 

7:45 p.m. 

7:55 p.m. 

8:00 p.m. 

9:00 p.m. 

9:15 p.m. 

Business: 

Attorney Charles Clark - submittal of 
amended definitive plan for Low Land 
Farms subdivision, Apple street 

James Monahan - Board to sign amended 
definitive subdivision plan for Noah's 
Hill, off Addison street 

Continuation of public hearing - zoning 
by-law 

Lansing Banks - former Greely property, 
Eastern Avenue 

Ronald Ober - Pine Ridge subdivision 

Sign bills payable voucher 



Essex Planning Board 

April 1, 1992 

7:45 p.m. 

8:00 p.m. 

8:20 p.m. 

8:30 p.m. 

Business: 

Diane Polley, Pond street - Board's 
signatures on subdivision plan, 
variance approved by the Board of 
Appeals 

Public hearing - Noah's Hill amended 
definitive subdivision plan 

Ronald Ober - submit letter regarding 
covenant on Pine Ridge subdivision 
road 

Public hearing - zoning by-law 

Sign payroll voucher 



Essex Planning Board 

March 18, 1992 

Appointments: 

7:55 p.m. 

8:00 p.m. 

8:45 p.m. 

9:00 p.m. 

9:15 p.m. 

Business: 

Lansing Banks, Eastern Avenue 

Attorney Charles Clark, representing 
Peter Van Wyck - Low Land Farms 
subdivision 

Attorney Mark Glovsky - Form A, 
applicant Paul Pennoyer 

Richard Tomaiolo - Form A, property 
on Spring Street 

Tom Goertner, representing Tom Shea's 
Restaurant - submitting plans 

Comments for Open Space committee 

Zoning by-law 

Sign Bills Payable voucher 

Read Minutes of March 4, 1992 



Essex Planning Board 

March 18, 1992 

Present: Frances Dunn, Chairman; George Bragdon; Joseph Ginn; 
John Knowles; Dana story; Mark Hall (8:30 p.m.) 

Meeting called to order at 7:45 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pplication to the Board for Walter and Adelaide Jewett for 
construction of a single family dwelling, 28' x 36', in front 
of the barn at 22 Martin street. Lot size 41,528 square 
feet. 

story moved to approve the building permit application of 
Walter Jewett for a single famly dwelling at 57 Martin 
street, the approval given pending approval of the 
application by the Board of Health. The motion was 
seconded by Knowles, with Dunn, Ginn, Knowles, and story 
voting in favor; Bragdon abstained. 

A building permit a pp lication was submitted to the Board for 
their review for a garage/barn for Ste phen Walker , Island 
Road. No finding by the Board was necessary. 

Lansing Banks met with the Board to touch base with them 
regarding the plans he has for the former Greely property on 
Eastern Avenue. Banks said he plans to remove some of the 
building which housed the Greely shellfish business and 
replace it with a larger building from which he will run his 
business. Ginn said he felt it was increasing the use of 
the business. He said he couldn't see any difference 
between this business and the requested home occupation near 
Water Street. Banks said he was going to live in the front 
and have his business in the back. Dunn said she wanted to 
know whether the Board was dealing with a home occupation or 
a commercial business. Banks said he is the middle man not 
the manufacturer of the doors and windows, therefore most of 
his business takes place on the telephone. He also makes 
his own deliveries to his customers using his pickup truck. 
Ginn said he felt that the Board has to be careful as to how 
we have this presented. It was suggested that Banks return 
to the Planning Board after permission has been granted by 
the Conservation Commission. At that time he will submit a 
building permit application for the Board to act on. 

Attorne y Charles Clark , representing Peter Van Wyck met with 
the Board for further discussion on the submittal of an 
amended plan for the subdivision known as Low Land Farms. 



Bragdon refrained from any discussion and will abstain from 
the voting because of a conflict. Clark said he wanted to 
update the Board on what Peter Van Wyck has been doing since 
December 18, the last time he was in discussion with the 
Board. 
Clark - "We've met with Paul Connolly at C.T. Male, your 
technical adviser, to discuss in detail his report dated 
December 4. We have had since then several more in-depth 
discussions concerning the following issues, the roadway 
design specifications, the drainage design, the drainage 
calculations, storm water retention basin, erosion control 
plan and other specific requirements of the Town of Essex 
subdivision rules and regulations. All of those are 
reflected in C.T. Male's December 4 report. I can say 
tonight, based solely upon their report in December, Peter 
Van Wyck has made the suggested revisions in all of these 
areas and I can now state that we and C.T. Male are in 
technical agreement on the plans. The plans submitted 
tonight conform to the rules and regulations, the zoning by
laws and good engineering practice. I think you will see 
that in a relatively short amount of time a great deal has 
been accomplished in terms of developing a good technical 
plan. Waivers - Peter has, pursuant to my advice and our 
discussions here, abandoned his desire the waiver for a 16 
foot wide road and is presenting a 20 foot wide road. One 
other waiver that was on the plan before you which we will 
not be asking for is the depth of the pipe. So we are down 
to four waivers, three of which I don't think from our 
discussions are really substantive. Two of them have to do 
with the scale of the drawings. Also Peter is not proposing 
the street trees, instead he's relying on what is naturally 
out there. To me the real issue comes down to the length 
of the dead-end road. I want to briefly state the case for 
the dead-end road, so that you can begin thinking about it 
and the neighbors can be talking about it, because I know 
it's an issue that will be talked about for a long time. 
Most people do not ask for waivers which are going to cost 
them money. In this case, Petere is proposing to build a 
road thats is 25 percent longer and is going to cost him 
about $100 to $125 per foot to build. What Peter wants to 
do is leave as much open space as he can on the left hand 
side of the road as you are going in. Allowing a 1500 foot 
road would allow him to do this. If you scale back to a 
1200 foot road he has to use part of that space that he 
would like to keep open for farmland or whatever, and use 
some of that land to provide frontage for the rear lots. 
So you would be cutting out some of the open space by 
requiring a shorter road. From a safety standpoint the 
hammerhead or turnaround that has been proposed at the end of 
the road, if it were a 1200 foot road the hammerhead would be 
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on a 4\ incline and you can see some of the problemns we can 
have - that's a dangerous turnaround. It is not good for 
emergency vehicles or anything. A 1500 foot road is better. 
Putting a turnaround in at 1200 feet you've got a hiill on 
one side and a valley on the otherj we are going to end up 
having to bulldoze something, and change the natural contour 
of the area." 
Ginn - "That can be accomplished, but you are just trying to 
work with the natural ground." 
Clark - "That's right, as much as possible. Further, the 
shorter road would require longer driveways for access to the 
houses in the rear. Fire and ambulance access would be 
worse for the shorter road. The Town does not have any say 
over the driveways, so you are losing some control over 
bringing the emergency services to the houses that will be 
built in the rear. From a safety standpoint, I would argue 
that a 1500 foot road is a safer road. A shorter road would 
put utilities further away from the houses and that's not 
good planning. utilities should be as close to the houses 
that they serve. Long access driveways do not create a good 
plan. From a sight perspective, and I think this would 
appeal to the abutters, that with a longer road the houses 
could be placed further away from Apple street in the rear of 
the lot. Another safety issue of the 1500 foot road 
proposes a fire hydrant at the end of the road; the 1200 foot 
road would place the fire hydrant 300 feet further away from 
the houses. That would create a condition that was not as 
safe as having one closer to the houses. In exchange for 
the waiver for the length of the dead-end street, Peter is 
prepared to offer a covenant which we talked about early last 
spring which would run with the land, with the number of lots 
running on the road be limited to fifteen lots. It means 
that if you agree to the waiver no more lots would be created 
than are allowed with the 1200 foot road. Peter is not 
gaining the ability to build more lots with the longer road. 
I would work with Town Counsel; perhaps you would want his 
approval on the language of the covenant, so you are 
satisfied. The length of the dead-end road limitation with 
rule or regulation is by its very nature arbitrary. 
Different towns include a limitation in their subdivision 
rules and regulations, but all the lengths vary and I haven't 
seen any justification for one length over another, but towns 
pick a particular length. Because this limitation is by its 
nature arbitrary, the waiver is widely granted throughout the 
Commonwealth where circumstances such as I have described 
above exist. There is no technical reason. I think Paul 
Connelly would agree with me. There is no technical reason 
why, with a covenant, this roadway should not be permitted 
with these covenants. I recommend that we proceed to a 
hearing limited to the issues raised in the denial as soon as 

3 March 18, 1992 



possible. I believe for the notice to the abutters and 
publication we would have to skip a meeting. That would 
give the abutters, C.T. Male and anyone else an opportunity 
to come in and view the plans they have obviously got to view 
ahead of time. 
Knowles - "That's a great presentation, I appreciate it. 
I'm still trying to find out what happened to the last 
submission that Peter made, because we have something on the 
table that we are supposed to decide on, which included new 
lots. He came in the next day or the next meeting after we 
had denied the earlier one. Does anyone recall that?" 
Clark - "That was before I came on board to this issue. The 
way I understood how the Board had left it, it was not going 
to consider any new plans until Peter had gone through and 
had a technical review of the May plan. He didn't get the 
results of that until December." 
Knowles - "No, I don't think that's right. He came in and 
made an application to us with a new plan." 
Clark - "That he took off the table." 
Knowles - "We don't know that yet." 
Clark - "That's not on the table." 
Knowles - "Can you just decide that arbitrarily then? How 
do we know that won't happen again?" 
Clark - "That's withdrawn. The only thing that would be on 
the table would be the plans submitted tonight." 
story - "Mr. Clark, are you tonight submitting a new 
definitive?" 
Clark - "It's a revision of the earlier plan." 
story - "A new definitive plan incorporating the things that 
you discussed, isn't that right?" 
Clark - "Solely reacting to C.T. Male's report. C.T. Male 
had some problems with these plans. We've done A, Band C 
to try to meet the standards of C.T. Male." 
Elizabeth Frye - "What is the nature of the plan you are 
submitting tonight? Do you call it an amended plan? 
That's the only kind you can submit, an amended plan." 
Clark - "This plan is a direct response to the report by C.T. 
Male. The subdivision control law encourages the applicant 
to work with the Board and the Board has encouraged the 
applicant to work with the technical adviser to come up with 
a plan that is passed. This is a revision of the earlier 
definitive." 
Frye - "Case law will show there is no such thing as denying 
with conditions, otherwise it would be the same as approving 
with conditions. All he can do to it now is, when you deny 
the plan with conditions, at that point Peter could either go 
to Superior Court for his appeal or he could submit to you an 
amended plan addressing the changes and that amended plan is 
a new filing. It comes in and goes through the whole 
process. You can waive parts of the process, like the fees 
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and so forth, and there is a public hearing, there is 
consideration of all those regulations, nothing left out, 
parking traffic, environment, everything, and it's here in 
SIU and SIW. This is from the Mass. Appeals Court." 
Clark - "What year?" 
Frye - "1978. Patelle vs. Planning Board of Woburn. 
, .•.... We are thus moved by the particular circumstances of 
this case to decide whether a plan which has been disapproved 
for stated reasons should be accorded the same sort of 
automatic treatment. A planning board has no discretion to 
disapprove a subdivision plan which has been approved by the 
board of health and is in conformance with the reasonable 
rules and regulations of the planning board, and, thus, the 
argument could be made (as the board apparently does) that it 
should follow as a necessary corollary that approval must be 
forthcoming once the legitimate grounds of disapproval are 
removed. As appealing as the forregoing argument appears, 
we cannot agree with it. If we were to agree we would be 
saying that disapproval for stated reasons is the same as 
approval upon conditions.' This definitely puts the 
corrections to an amended plan and you go the whole route and 
we address anything we want to." 
Clark - "I don't want to get into, and I don't think the 
Board wants to get into, a legal debate over case law. Let 
me first say that Patelle is a landmark case. There have 
been cases since then that further refine what a Board has to 
do in a situation like this. Briefly, if you are worried 
about it as a Board this is where you consult Town Counsel. 
The amended plan is subject to a hearing. That's what I had 
proposed one month from tonight. Further caselaw does say, 
however, that the hearing is not to open everything all up 
again. It is limited to the issues that are on the amended 
plan." 
Frye -"Is that your position even if you have left something 
out that we should address?" 
Clark - "If it's included in the denial." 
Frye - "The denial of some of these issues that we are 
interested in are in the Minutes and they didn't make it into 
the letter of denial." 
Dunn - "I think we need Town Counsel's advice. 
rest of the Board feel?" 

How does the 

stor y - "I have a question. Is your contention, therefore, 
that this is, in essence, a resubmission of a definitive plan 
and must go through all of the processes?" 
Frye - "No, it's an amended plan which is a new plan." 
story - "So, therefore, you contend it should be subject to 
all of the procedures that accompany a definitive plan; every 
issue can be expressed." 
Frye - "You can address any issue in your regulations or your 
by-law because you are not going to sit back with your hands 
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tied and watch somebody go through it wrong, simply because 
somebody let down. It just defeats the whole purpose." 
story - "If something is left out of a letter of denial, that 
seems to be a pretty good point. That would seem to me 
critical." 
Frye - "You denied the plan. You disapproved the plan; 
conditions or not you disapproved the plan. You did not 
approve it with conditions." 
story - "No, we disapproved it." 
Frye - "You disapproved it, therefore, he has to either 
appeal it to Superior Court or come in with an amended plan." 
Hall - "That's what he has done. He brought in an amended 
plan and is requesting a new hearing." 
Frye - "And we are allowed to address any or all subdivision 
regulations we want. That's what he doesn't want to do." 
Clark - "All I'm saying is that ...... " 
Knowles - "You are saying we are limited to those issues." 
Clark - "Right." 
Knowles (to Frye) - "And you are saying we are not limited to 
those issues. So clearly we have to find out what the 
answer is and there is an answer. But I should add one 
other thing, which is that one of the reasons for denial was 
a procedural interruption. Now I don't know how you correct 
that on the new plan." 
Hall - "Procedural, in that we didn't get a response from 
Peter." 
Knowles - "We were precluded from a response so the whole 
thing gets thrown out as far as I am concerned. After we 
voted to deny it, which meant that we couldn't go through 
anything that he mayor may not have had, so it's procedural. 
So my point is I'd throw the whole thing out anyway, just for 
that." 
Hall - "We had certain requirements that we had spelled out 
to the developer and asked him that he give us input to make 
our job easier. We were not privy to having that 
information, and if that brings up additional information 
other than what was laid out in the denial we are going to 
take it up." 
Clark - "I think he's done a very good job of putting this 
plan together so we can address the issues. Quite frankly, 
I can't think of many issues that will come up." 
Knowles - "That's why we have public hearings though." 
Clark - "I agree." 
Dunn - "In the meantime, does the Board feel I should get 
Town Counsel's answer on this as to what can be discussed?" 
Stor y - "We don't know when his time clock is supposed to 
begin. In other words, we don't know exactly the status of 
what it is we would be receiving. Is it an amended 
definitive plan, is it a brand new plan, or what is it. 
that, I think, we need Town Counsel to advise us on. 

For 
As 
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far as scheduling a hearing is concerned, that indicates in 
our minds we are starting a time clock on a new plan." 
Clark - "The time clock on the amended plan starts tonight." 
stor y - "I don't think we are prepared to start the time 
clock relative to a new plan at this moment. I don't think 
we can until we have the opinion of Town Counsel." 
Knowles - "We don't know if there isn't a plan already 
submitted. Last time I checked there was a plan in front of 
us." 
story - "This is what we have to have clarified." 
Knowles - "I thnk it is reasonable for us, within the next 
two weeks, to get it clarified by Town Counsel and proceed 
from there." 
Clark - "It was my understanding that you would not even 
entertain a new plan. The submission was incomplete because 
you hadn't gone through the C.T. Male process, so therefore 
the plan was never accepted by the Board." 
Knowles - "He, in fact, was given the option to wait until we 
had received word from C.T. Male and he rejected that saying, 
"No, you vote tonight." So we voted to deny and we denied 
him, and he know we were going to do this. We denied it in 
part because we had not received that review. Even the 
thinking in that review, even the preamble to it, is 
something we would have liked to have seen. Just on the 
virtue of that he was denied flat out, aside from the other 
issues we denied him on. At the next meeting, as far as I 
know, he came in again saying, "No waivers, I'm submitting 
this plan." We said we have an issue here because this plan 
was substantially different, so this may have to be 
considered a new plan. That's the last time I knew anything 
was following any kind of order at all, if you can call that 
any reasonable order. That I think was just before you made 
your first appearance before the Board." 
Clark - "I don't think the plans are before the Board." 
Knowles - "The last meeting you were at, which was sometime 
ago, you were saying ignore that, at which time we said we 
didn't know iif we could ignore this, because Peter did come 
in and submit it." 
Clark - "He instructed me to come in with this plan." 
Knowles - "So he must have something in writing that says its 
withdrawn, because the last thing we have on paper is that 
plan." 
Story - "He has never written us a letter to the effect it's 
withdrawn." 
Clark - "Again we are getting bogged down by procedures. 
Let me check with Gillian, check with Town Counsel, and if a 
letter is required, a letter is required. The intent is to 
disregard, pull off the table, that submission made by 
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Peter." 
Story - "Why are we spending all this time arguing about 
procedure? Why wouldn't it be a lot easier and simpler to 
go ahead and resubmit it?" 
Clark - "It would take a lot more time and cost a lot more 
money to do that. It is also not required, because the law 
provides you can amend a definitive plan that has been turned 
down. I will make it easy for you. I will not submit the 
plans. You can check and if there is something on the table 
that shouldn't be there we'll pull it off formally so we are 
clean. Then we'll come in and submit, and then the clock 
won't start runnng until that time." 
Hall requested that Clark give the Board a letter indicating 
to them how he anticipates submitting this, so that they 
would be in a better position to receive the plan and in the 
meantime the Board discuss with Town Counsel their options of 
accepting it. 
Dunn - "So we are going to hold until we get a letter from 
Attorney Clark." 

Attorney Mark Glovsky, representing Paul ~ and Cecil y ~ 
Pennoyer, met with the Board to submit a Form A for property 
located at ~ Grove Street. The property contains 
approximately 57 acres. Glovsky said the property has 
belonged to the Pennoyer family since 1970 and they have no 
intention of developing the property. In fact, they have 
plans to preserve the property. Before the submission, 
Sheldon Pennoyer discussed this plan with most of the 
neighbors. He wanted to be sure they understood it and were 
supportive of it. 

The plan shows a division of land into two lots, each of 
which contain in excess of the minimum frontage required, 
under the provision of the zoning by-law. The frontage runs 
along Grove Street, a public way, which has sufficient width, 
suitable grades and adequate construction to satisfy the 
subdivision control law. The Board reviewed the application 
and plan. 

Hall moved to approve plan dated February 20, 1992, plan of 
land in Essex of Paul G., Jr. and Cecily H. Pennoyer, 
Planning Board approval under the subdivision control law not 
required, subject to the remaining parcel being named. The 
motion was seconded by Story, with Dunn, Story, Hall, and 
Bragdon voting in favor; Ginn and Knowles abstained. 
The Board signed the plan. 

Richard and Sandra Tomaiolo submitted a Form A to the Board 
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for property located on Spring Street. James Prentiss, an 
abutter, said he was concerned because there is a brook 
running through the property. He feels it is a watershed 
area and is concerned as to what protection there is for 
people buying the property, and the neighbors. 

Hall moved to approve the plan of Richard and Sandra Tomaiolo 
dated March 17, 1992, by Donohoe and Parkhurst, Planning 
Board approval under the subdivision control law not 
required. The motion was seconded by Bragdon, with the 
Board voting unanimously in favor. 

Tom Goertner, representing Tom Shea's Restaurant, met with 
the Board to submit plans for the additional seating for the 
restaurant. Goertner said sixteen, or possibly eighteen 
people can be seated. Ginn asked how the restaurant plans 
to deal with the parking. Goertner said he had no problem 
with valet parking. Ginn questioned whether the apartment 
that is there presently will be removed. Goertner said it 
would be. 

The Board then discussed the proposal by Lansing Banks for 
the former Greely property on Eastern Avenue. Ginn said he 
had some concerns with classifying it as a home occupation, 
because it is commercial property. 

The Minutes of March ~ 1992, were read. Hall moved to 
approve the Minutes of March 3, 1992, as read, seconded by 
story, with the Board voting unanimously in favor. 

Hall moved to adjourn the meeting, seconded by story, with 
the Board voting unanimously in favor. 

Meeting adjourned at 10:10 p.m. 

Submitted by: 

Attest: 
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Essex Planning Board 

March 4, 1992 

• 8:00 p.m . 

8:30 p.m. 

.:):00 p.m. 

Business: 

AGE N D A 

Public hearing - Open Space 

James Witham - Evalina Goulart 

James Monahan - submittal of 
amendment to subdivison plan 
of Noah's Hill 

Discussion of zoning by-law 
Spring street property - Richard Tomaiolo 



Essex Planning Board 

March 4, 1992 

Present : Frances Dunn, Chairman; George Bragdon; Joseph 
Ginn; Mark Hall; John Knowles; Rolf Madsen (8:20); 
Dana story (8:30). 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter was questioned by Hall 
regarding the display of window washing liquid outside of 
Richdale stores. Carter said the store was not violating any 
by-law. 

A public hearing was held at 8:10 p.m. for the purpose of 
public comment on a plan for p reserving and promoting open 
s pace in the Town of Essex. 

Maria Burnham and Michael Cataldo represented the open space 
committee. Burnham said, "We haven't targeted anything for 
future acquisition, that is why we want to continue with the 
open space committee. When we last came to the Board we 
explained briefly as to why it was being done. To qualify 
for state funds towns are asked to identify and have a plan 
of action for open space. The old plan has lapsed and we 
have now written a document. The final step is to come 
before the Toown boards and receive comments back from these 
boards." Ginn - "Does this, by the adoption of the land, 
have restrictions on the land?" Burnham - "No. Nothing is 
required - it is just suggested." A map was provided 
showing three areas of open space - public open space, town 
owned, and private conservation. Ginn asked, "How does the 
new watershed by-law come into play on this?" Burnham-
"The watersed area includes all the maple swamp area. It 
is a good idea to have it shown on the plan." Ginn - "Do 
you have proposals for expansion?" Burnham - 'In the report 
there are some suggested actions. We would like to receive 
from the Planning Board some kind of letter indicating the 
questions asked and the input received." Cataldo said, 
"There is a proposal to have a ball field behind the 
filtration plan, which we feel is a good use of the area. We 
feel the Board should take this as a guidline and do some 
planning for the town." Burnham - "We have a lot of people 
who are interested in working for open space." Ginn - "Is 
there a plan as to which areas are the best acquisitions?" 
Burnham - "We don't have a greensway. In order to protect 
wildlife you need corridors of green." Cataldo - "The thing 



we haven't tracked are parcels of land that come under tax 
taking." Ginn - "Do private conservation areas have the 
same restrictions?" Burnham - "No, you can put whatever 
restrictions you like on it." 

As there was no further discussion, Hall moved to close the 
public hearing for preserving and promoting open space, 
seconded by Bragdon, with the Board voting unanimously in 
favor. 

James Witham, representing the Essex Historical Society, 
met with the Board to present a draft application for a 
Chapter 91 license. Witham said, "A year last November, 
when we brought up the boat we had to apply for an emergency 
permit. We are now applying for a Chapter 91 license which 
is required for the work we must do. We are trying to 
bring this project up to specifications and this is part of 
the process. The license is for a temporary railing for the 
Evalina Goulart." The Board reviewed the submitted 
documents. 

Hall moved to approve the plan and application for a Chapter 
91 license for the Essex Historical Society as presented, 
with the plan and permit to show clarification of easement 
rights through the property. The motion was seconded by 
story, with the Board voting unanimously in favor. 

The Board discussed the zoning b y-law. Madsen felt the by
law should be sent to the Planning Board consultant, Phil 
Herr, for his review and comments. 

Madsen moved to hold a public hearing for public comments on 
the zoning by-law on April 1, 1992, at 8:30 p.m. The motion 
was seconded by Hall, with the Board voting unanimously in 
favor. 

James Monahan met with the Board to submit an amended 
definitive subdivision plan for Noah's Hill subdivision , off 
Addison street. Monahan said the Board had voted to deny 
the definitive subdivision plan on October 16, 1991, on the 
basis that the Board was not happy with the road frontage on 
Lot 2 as shown on the plan. Monahan said they will not be 
asking for any waivers. The road will be a 16' wide gravel 
road. A public hearing to consider the amended subdivision 
plan was scheduled for April 1, 1992, at 8:00 p.m. 

The Board discussed the Sog inese Creek subdivision plan. 
Knowles maintained that an easement does not supply frontage; 



it just supplies the right to access. The proposed 
subdivision road is reached through an easement off Spring 
street. 

Madsen moved to adjourn, seconded by Hall, with the Board 
voting unanimously in favor. Meeting adjourned at 9:40 
p.m. 

Prepared by: 

Attest: 



Essex Planning Board 

February 19, 1992 

8:00 p.m. 

8:15 p.m. 

8:30 p.m. 

8:30 p.m. 

9:00 p.m. 

Business: 

AGE N D A 

Susan Cain, Pond Street -
two houses on single lot 

Informal discussion on 
Soginese Creek subdivision 

Attorney Charles Clark for 
Peter Van Wyck - CANCELLED 

Deo Braga - Dunkin Donuts -
Woodmans 

Attorney Thomas Donovan -
Form A 

Pigeon Cove home occupation 
Robert Geddes home occupation 
Autobody shop, Western Avenue - license 

for selling cars 



Essex Planning Board 

February 19, 1992 

Present: Rolf Madsen, George Bragdon, Frances Dunn, Joseph 
Ginn, John Knowles, Dana Story. 

Meeting called to order at 7:58 p.m. 

Building Inspector Richard Carter submitted a building permit 
application for Kenneth Jones , Ii Apple street , for the 
construction of a 14'x22' addition to the existing dwelling, and 
to convert the existing use from a single-family dwelling to a 
two-family dwelling. The lot isze is 11,438 square feet. 
Bragdon abstained from any discussion or voting on this as he is 
an abutter. Elizabeth Frye said for the record she had a 
concern with this. The parking on the side away from Frye's was 
not sited on the plan. 

Ginn moved that Kenneth Jones, 28 Apple street, be allowed the 
change of use from a single-family to a two-family dwelling, and 
that the parking for all residents of the dwelling be off-street 
parking, and that approval of the Conservation Commission be 
granted before any work commences, finding that the proposed 
addition under Town of Essex By-law 6-4.2 is not substantially 
more detrimental to the neighborhood than the existing non
conforming use, seconded by Madsen, with the Board voting in 
favor, except for Bragdon, who abstained. 

Susan Kane met with the Board to discuss the construction of two 
houses on one lot. Kane said a botanist came to look at the 
proposed site for the subdivision road and felt it would not be 
a good idea to replicate the amount of wetland vegetation 
necessary for the turnaround. Kane then decided to build two 
houses on the same lot. She wondered if, because of the change 
of plan, she would fall under the new Watershed By-law. Kane 
was told, upon review of the By-law, that 80,000 square feet was 
necessary. Madsen told her that the By-law is cut-and-dried and 
that 80,000 square feet is required. 

Soq inese Creek Subdivision - Engineer Clay Morin, representing 
William Ridge, owner of the property, said he had a concern 
about the calculation of the fee. He noted that 50 feet is an 
easement. James Prentiss, Spring Street, said 3 feet of Richard 
Tomiaolo's property is in the easement. Morin was told that the 
Planning Board makes a determination as to whether there is 
adequate access. The easement has to meet the Board's standard 
of adequacy. The Board then has to be assured when determining 



Page Two 
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access, how many lots can be created on that access. Knowles 
told Morin that they know who the land owners are on the 
easement. Frontage cannot be conveyed, but only passage can be 
conveyed. Prentiss questioned whether the road, because of the 
density, will have to be brought up to the standards of the 
Town. Prentiss was told as long as the road can be documented 
and meets the Board's standards of adequacy. 

Deo Braga , Dunkin Donuts - Deo Braga met with the Board 
regarding the conversion of an ice cream store presently on the 
property of Woodman's Restaurant, Main street, to a Dunkin 
Donuts. He said he came in to check on the sign for the 
business. Ginn said he did not particularly favor Dunkin Donuts 
coming into Essex. He said Woodmans has a lot of room and would 
feet better if some parking lanes were painted. He added that 
the impact of this is unknown. story said he objected to this 
on traffic grounds. He felt it would make a bad situation 
worse. The question of signs and parking were discussed. 
Knowles said he would be interested to know what kind of traffic 
study Dunkin Donuts would do because of the configuration of the 
parking. Braga said the Selectmen wanted him to work with the 
Planning Board. Braga said he would have a small sign in brown. 

Attorney Thomas Donovan met with the Board to submit a Form ~ 
Madsen said he would abstain from any discussion on this. 
Donovan said he has owned the lots since 1960, but the lots have 
existed as lots prior to 1945. He is not changing any lot lines 
but just wants to have this recorded in Land Court, in order to 
certify the boundaries. 

Dunn moved to approve the Form A as submitted by Thomas Donovan, 
under Approval of the Subdivision Control Law Not Required, and 
that the plan be signed, seconded Knowles, with Dunn, Ginn, 
Knowles, and Story voting in favor; Madsen and Bragdon 
abstained. 

James Witham of the Essex Historical Society, said they are 
trying to bring in the Evalina Goulart and would like to leave a 
draft Chapter 91 License application with the Board to review. 

Madsen moved to adjourn, seconded by Knowles, with the Board 
voting unanimously in favor. Meeting adjourned at 10:15 p.m. 

Prepared by: ~~~~ ~ ~~~ ~ ~~ ~ ~ 6[ ~~~~~ ______ __ 



Essex Planning Board 

February 5, 1992 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

Business: 

Rex Ferguson - discuss Town taking 
over Patriots Lane 

Tom Ellsworth - zoning by-laws 

Tom Shea's - parking for additional 
seating 

Lansing Banks - Greely property, 
Eastern Avenue - change of business 

Board of Appeals hearing Thursday - Deer Hill 
Farms property - requested variance 



Essex Planning Board January 22, 1992 

AGE N D A 

7:50 p.m. 

8:00 p.m. 

8:30 p.m. 

9:00 p.m. 

Roger Hardy, submittal of Form A 

Peter Van Wyck (CANCELLED) 

Torn Ellsworth - zoning by-law 

Robert Coviello, change of use -
property/corner, of Eastern and 
Southern Avenue 

,,' 



Essex Planning Board 

January 8, 1992 

7:50 p.m. 

8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

9:00 p.m. 

Discussion: 

Attorney John Sheeran - Robert 
Getty, Story Street 

Open Space Committee 

David Gaudet - property at 22 
School Street 

Robert Coviello - property at corner 
of Eastern and Southern Avenues 

Roger Hardy - submittal of Form A, 
property on Island Road 

Property additions with breezeway 



Essex Planning Board 

January 8, 1992 

Present Frances Dunn, Chairman; George Bragdon; Joseph 
Ginn; Mark Hall; John Knowles; Dana story; 
Rolf Madsen (8:15 p.m.) 

Meeting called to order at 7:50 p.m. 

Building Inspector Richard Carter submitted a building permit 
a pplication for John Knowles , 206 Southern Avenue , for an 
addition to the existing dwelling. Knowles removed himself 
from the Board for this discussion and vote. The 
application and plans were reviewed. 

Ginn moved to approve the building permit application for 
John Knowles, 206 Southern Avenue, for an addition to the 
existing building finding under Essex by-law 6-4.2 that the 
proposed alteration is not substantially more detrimental 
than the existing nonconforming use to the neighborhood and 
also noting that both the Conservation Commission and the 
Board of Health approve the project. The motion was 
seconded by Bragdon, with Dunn, Bragdon, Ginn, Hall and Story 
voting in favor. 

Attorney John Sheeran, representing Robert Getty, Story 
Street, met with the Board to discuss converting his lot into 
two condominium lots. There are two existing buildings on 
the lot, a residential dwelling and a garage with an 
apartment above. Getty runs a horne occupation out of the 
garage. Sheeran said if the lots become condominiums the 
business will not be there. He also said there is a letter 
of record from Scott DeWitt, owner of Brookside Apartments 
providing access to the rear of the property. This was not 
submitted to the Board at this time. The land is registered 
land. Dunn said when she spoke to Town Counsel about this 
type of situation he suggested the Board should consider it 
under by-law 6-6.9(k), Multifamily dwelling and/or apartment 
land use. It was felt the Board should have Town Counsel's 
opinion on this particular issue. 

story moved that this be tabled pending review by Town 
Counsel, seconded Hall, with Dunn, Bragdon, Ginn, Hall, 
Knowles and story voting in favor. 

Michael Cataldo , re presenting the Open Space Committee , met 
with the Board to discuss the proposed Open Space Plan for 



the Town. He submitted to the Board a draft copy of the 
plan for preserving and promoting open space. Cataldo said, 
"The Committee has been working for three years trying to 
come up with goals and objectives for a plan with possible 
acceptance by the Town. We are meeting with the Board of 
Selectmen and the Conservation Commission and want to set up 
one public hearing to receive further imput from the public." 
He presented a color-coded map of the Town charting 
different types of land, i.e. public open space land held by 
the Trustees of Reservations and Essex County Greenbelt, land 
owned by the Town and land that has a conservation 
restriction on it. The map also identified the soil 
conditions. Hall asked, "Has the Open Space Committee taken 
into account the new zoning by-law for the aquafer district." 
Cataldo - "Yes, it has, and we would like to see the new 
wetlands protection district imposed on the plan to further 
indicate buildable and non-buildable areas." Hall - "Is 
there money available to do this?" Cataldo - "We get 
conflicting messages." Hall - "Is there a statute in the 
state that recognizes this?" Cataldo - "Within the 
Department of Environmental Protection there is something to 
make funds available for environmental purposes." The 
Board agreed a public hearing for public comment on the open 
space plan should be held on February 19, 1992, at 8:00 p.m. 

David Gaudet met with the Board to request approval for a 
home occupation at £l School Street , property Gaudet plans to 
purchase. Gaudet said the home occupation would involve the 
fixing and selling of lawnmowers and would be contained 
entirely within the confines of the garage, 23 x 23 square 
feet in size. The lot size is 5525 square feet. Gaudet 
said he has been in Essex for four years and has been renting 
three years from Richard Teel on Western Avenue and is now 
renting from Quinn Brothers. Madsen - "You display your 
products outside over there. You do realize that with a 
home occupation you cannot do that." When asked the extent 
of his business, Gaudet said the biggest machine is 89" long, 
43" wide and 43" tall. He orders parts and they are 
delivered once a week or three times a week, depending on 
what his needs are, and a truck may deliver lawnmowers 
occasionally. Dunn said she felt that under the home 
occupation by-law they could not allow retail business. 
Hall - "How many vehicles do you have?" Gaudet - "I only 
have one personal truck. I do not plan on hiring anybody, 
and I do not plan on getting any larger." William Pascucci, 
an abutter, "I have a business there and generate traffic. 
I work with my neighbors. There has not been a problem 
with them. There are no neighbors here against it." 



Sheldon Pennoyer, Grove Street - "I think the idea of a home 
occupation is great. I think it is small. We just have to 
watch that the scale doesn't get out of hand, but I think 
this is a good move." It was felt a poll of the Board was 
needed to indicate whether approval would be given. 
Ginn moved to poll the Board, seconded by Story, with the 
Board voting unanimously in favor. 
Hall - "It's hard for me to evaluate something like this. I 
don't have a plot plan. I don't know what is on that lot. 
I am opposed until further information is forthcoming." 
Knowles - "I know that location. If the scale is kept as 
presented I can't see any problem. I'm in favor." 
Bragdon - "You know the Town by-law. You know what you have 
to do. I'm in favor." 
Story - "In favor." 
Ginn - "In favor, but with two concerns, i) noise and ii) 
hours. I feel you should be sensitive to the neighbors on 
both issues." 
Madsen - "Opposed. I don't tink it is a home occupation. 
In the past he has displayed his products." 
Dunn - "In favor, in high hopes that it goes down in size 
instead of up." 
It was noted that Gaudet said his hours were usually 8 to 5. 
Hall felt Gaudet should come back to the Board with some 
specifics of the home occupation in writing. 

Robert Coviello, together with Roland and Joyce Fontaine, met 
with the Board to discuss the change of ~ from residential 
to commercial of property at £ Southern Avenue , owner Russell 
Rose. Coviello said the Fontaines will be running the 
antique shop he plans for the property if permission is 
given. Coviello said there would be three small areas of 
parking, as the Board, at their last meeting, had stated they 
did not want to see one large parking lot. The building 
measures 20' x 30' in size, and the lot area is 10,170 square 
feet. The small parking areas would be constructed to 
either side and to the front of the house. The driveway 
enters in from Southern Avenue and circles around the house. 
Madsen - "Is there going to be any residences on the 
property?" 
Coviello - "No." 
Madsen - "Any kitchen?" 
Coviello - "No." 
Robert McPhail , 2 Eastern Avenue (an abutter, Lot 87) - "Our 
primary concern is parking and conversion from a pastoral 
historic site on the corner, which is an attractive corner, 
to having a parking lot out there. For me, that is 
abhorrent. It is a lovely corner; it's a busy corner. I'm 



vehemently opposed to it. 
parking on Eastern Avenue. 
flabbergasted at the notion 
I think it is a mistake." 

I'm particularly opposed to 
It's a small property. I'm 

of having cars on that street. 

Coviello - "On talking with Mr. McPhail, I realized his 
feelings on the parking and reduced it." 
Beverl y Coos - "The run-off from the lot starts at the front 
steps of the property and I feel it will interfere with this 
run-off if parking is put in." 
Sy lvia Martin , 11 Eastern Avenue (Lot 86) - "We object to 
this property being converted for many reasons. 1) Safety 
aesthetics - traffic on to and off of Southern Avenue is 
congested. There is often a waiting line. We feel the 
increase of traffic onto Southern Avenue is dangerous. 2) 
Curiosity factor - having a parking lot on the hill. 
3) Water run-off - if a driveway and parking areas are put in 
then we lose the green area for absorption. The catch basin 
on Southern Avenue is not adequate. 4) Snow removal - When 
the parking areas and driveway are ploughed it will be pushed 
on to Southern Avenue. 5) The front parking area - will 
come very close to the banking. We could have a car going 
over the front banking. 6) The question of hot top - if it 
is not hot-topped then it wll be gravel or pea stone and we 
will have rocks or stones on Eastern Avenue. 7) Aesthetics -
we will be losing a lot of green areas and in turn will look 
like a used parking area. 8) Signs - they could be 
obstructive. This is a historical area of town and I don't 
think it should change. Who will monitor the number of 
cars. Under Essex by-law 6-5.9 parking should not be 
located within 30 feet of the street line. Widening of 
Route 133 - at this point they are looking and discussing it, 
but it has not been completely abandoned. 6 feet or more 
belongs to the Essex County line so Mr.Covello will lose that 
amount from the front yard." 
Sheldon Pennoyer - I'm here, not because I'm particularly 
against it, but at to what it will look like and it isn't 
great." 
Roland Fontaine - Ploughing will be done with the natural 
flow. We will be planting plenty of shrubs to make it look 
an attractive property and the sign on the house will be in 
keeping with the period of the dwelliing." 
Bragdon - "The plan submitted this evening does not show how 
the front parking lot relates to the banking. I would like 
to see this shown." 
Madsen - "I am hearing the same concerns from the people here 
tonight that we had the first time you came in. We said we 
did not want to look at cars when we go down Route 133. Part 
of the concern is aesthetics. I do not want to go down that 



road and see cars. I think we have a building that is 
falling down and it would be nice to work it out without 
hurting the neighbors." 
Dunn - "I have one concern and that is the catch basin on 
Southern Avenue." 
The Board then tabled further discussion until Coviello 
returned with more information in answer to the concerns of 
the Board and public. 

Roger Hardy met with the Board to submit a Form A for 
property on Island Road. He omitted to file the Form A 
application so was rescheduled to appear before the Board at 
their next meeting on January 22,. at 7:50 p.m. Hardy's 
plan and mylar were returned to him. 
Hardy also asked the Board if he could use two or three rooms 
of his house as a bed and breakfast. Because Hardy had more 
than adequate land area for parking the Board could see no 
problem with this, providing permission was granted from the 
Board of Health. 

David Gaudet returned to the Board and submitted a letter to 
them requesting a home occupation at 22 School Street to be 
held in the garage. 

Ginn moved that the 
occupation of small 
Street as requested 
3.14 and 6-6.2(d). 
Dunn, Bragdon, Ginn, 
and Madsen opposed. 

Planning Board approve the use of a home 
lawnmower repair and sales at 22 School 
by David Gaudet, under Essex By-laws 6-

The motion was seconded by Story, with 
Knowles and Story voting in favor; Hall 

The motion carried. 

Madsen moved to adjourn the meeting, seconded by Story, with 
the Board voting unanimously in favor. 

Meeting adjourned at 10:35 p.m. 

Respectfully 

Attest: 



Planning Board 
December 15, 1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George 
Bragdon, Pat Dunn, Kimberly Jermain 

Dick Carter, Building Inspector, submitted a preliminary plan 
for riding stables and indoor arena, "Miles River Stables Arena 
Complex," owned by Peggy Lynch and Michael Keogh. The plan is 
currently under review by the Board of Health and filed with the 
Conservation Commission. The property located on Choate Street, 
is 9.63 acres and total area for all buildings will by 55, 000 
sq. ft. 

BRUCE FORTIER. Southern Ave., suggested that because this was a 
recreational facility it needs a special permit. 

ALTHOLTZ: Reviewed the zonin~ by laws and determined that 6-6.9 
Special Permits applied to thlS plan. All members were in 
agreement that the owners would need to apply for a special 
Permit under 6-6.9 pertaining to establishing a recreational 
facility. 

Kimberly Jermain came before the Board as an abutter of 11 Apple 
street (abstaining from any vote) and presented a copy of the 
meeting minutes of the Board of Selectmen of May 4, 1970. At 
that time the Selectmen served as the Board of Health and on May 
4th, 1970 they issued a permit to "Warren Smith, 11 Apple Street 
for a 6 bedroom residence." Jermain asked that pursuant to her 
letter dated August 20, 1993 she and her husband David would 
again request that the building be used for the purposes that it 
was given, a permit for which was for a four unit apartment, six 
bedrooms in total. 

Altholtz moved to ask the Building Inspector, Dick carter to 
have Warren Smith bring his property into compliance with the 
zoning-by-laws or seek appropriate penalties. (Zoning bylaws 
can be referenced by AUgust 2, 1993 letter and previous.) The 
motion was seconded by Bragdon, with the Board voting animously 
in favor. 

Altholtz moved to amend the previous motion to allow Warren 
smith the opportunity to prove that he is in compliance 
withzonin9 bylaws. The motion was seconded by Bragdon, with the 
Board vot1ng unanimously in favor. 

Altholtz requested to know the status of the Shayna Realty 
Trust, 17 Lufkin Point Road property which had been denied a 
building permit in October due to lack of fronta~e. Carter said 
that he had issued a building permit to the appllcant because he 
had received a letter from the applicant verifying a variance 
for the property for frontage. Pennoyer took the blame for 
giving Carter the go-ahead to issue the permit over the phone, 
without following procedure requested by the Board to have the 
applicant appear before the Board with documentation for the 
variance for frontage. Carter produced a copy of the letter 
submitted by the applicant. It was decided for reasons of time 
that the materials would be reviewed at another time. 

Dunn abstained from the following application. 

Raymond Greene, lSR story street, met with the Board to discuss 



his building permit a~plication submitted at the Board's 
December 1, 1993 meet1ng, at which time the Board asked Greene 
to return to the next meetin~ so they Board could review the 
plans. Pennoyer read the "F1nding of Facts" from the decision 
made by the Board of Appeals. 
Altholtz read the 6-4.2 "Non-Conformin~ by-law" 
Dunn, as an abutter, stated her object10ns to the plan because 
of the access tot he buildings and the proximity to the school 
and noted that she respected Mr. Green's responsible performance 
as a land owner and as an individual. Pennoyer objected to the 
size of the lot in relations to the other lots on the street 
with single family homes. Greene stated that his home abuts 39 
apartments - Brookside Apartments. 

BRUCE FORTIER, Southern Avenue, felt that the existing units are 
currently illegal under the zoning-by-Iaws and added that an 
additional unit would require a special permit. 

Dunn clarified her opinion on access which she felt was a safety 
issue to allow for fire and safety vehicles to reach the units. 
She objected to the existing dwellings owned by Robert Getty, 
the access limited by his business and usage. Pennoyer inquired 
of Fortier if he was referring to the 6-6.9 when he stated that 
the existing dwelling was illegal ("No dwelling should be 
allowed to accommodate more than one family for each 10,00 sq. 
ft. of the area of the lot.") The total lot area is 28,868 sq. 
ft. with two existing dwellings. Altholtz read 6-4.2 
"Non-Conforming." and said that he felt given the new 
information regarding the Brookside Apartments and the number of 
two family homes on Story Street that he was in favor of the 
plan because it was not substantially more detrimental. Jermain 
expressed the opinion that Brookside Apartments did abut the 
property but in her view were an example of poor developmental 
planning and that the size of the majority of lots surrounding 
the site with single family dwellings on them were more 
accurately expressed the character of the neighborhood. She 
believed that an addition of another dwelling unit given the lot 
size of 28,868 sq. ft. would not meet 6-6.9, No.1. 

Jermain moved to deny approval for Raymond Greene, 1S R story 
street, based on a lack of lot area for the three units under 
6-6.9, No.1. "No dwellinq shall be altered to accommodate more 
than one family for each ten thousand square feet if area of the 
lot... The motion was seconded by Braqdon, with Braqdon and 
Jermain in favor. Altholtz and Pennoyer opposed. Dunn 
abstained. 

The motion did not carry. 

Altholtyz moved to approve the application for Raymond Greene 
for an additional unit because it is no more detrimental to the 
neiqhborhood "under 6-4.2." pennoyer seconded the motion, 
Altholtz and Pennoyer in favor. Braqdon and Jermain opposed. 
Dunn abstained. 

The motion did not carry. 

John Heath, Wood Drive, asked the Planning Board to deny his 
plan for Wood Drive because of a lack of frontage for parcel #3. 

Dunn moved to deny the plan due to lack of frontaqe on lot #3. 
Jermain seconded the motion, with the Board votin~ unanimously 



in favor. 

Kike Cataldo, Board of Appeals, addressed the Planning Board to 
asked that a representative be sent along with minutes to 
Appeals Board hearin9s so that the Appeals Board might be better 
informed. The Plannlng Board members discussed the issue and 
agreed to seek council opinion regarding the request made by the 
Appeals Board. A letter would go to Tierney asking,:Can the 
Planning Board verbally represent their views with a 
representative at hearings of the Appeals Boards or is the 
Appeals Board to rely solely on minutes?" 

Peter Van Wyck met with the Board to discuss Lowland Farms 
subdivision off of Apple street. Jermain asked that the 
Planning Board require the applicant Peter Van Wyck to present a 
complete plan including topographic surveys when engaging the 
Board in discussions. She also suggested that the Board protect 
the interest of the Town by invoking Chapter 593 of the General 
Laws to establish a fund, paid for by the applicant, to hire 
le9al council. Jermain felt it was the Board's experience with 
thlS particular developer, who continues to disregard 
procedures, disrespects the subdivision control regulations and 
threatens legal action on any occasion that does not yield his 
desired results that requires this step. Jermain personally 
felt that she wanted him to follow procedure. Dunn felt that 
Mr. Van Wyck was just trying to get an opinion on which plan we 
preferred so that he can avoid spending money to draw up a 
finished plan that does not resemble a plan that we would 
approve. 

BRUCE FORTIER, asked if there was a definitive plan before the 
Board? He suggested that Mr. Van Wyck make an application to 
reconsider the plan that had been denied. That is procedure. 
Altholtz felt that there was no reason that the Board could not 
give Mr. Van W¥ck a sense of which ~lan they would prefer, but 
that this opinlon would not be bindlng. Van Wyck, said that if 
he went to the expense to draw up a plan to include a longer 
road, requiring a waiver, because of the Board stated preference 
and the plan was denied, he might seek legal action a9ainst the 
Board. It was agreed by the Board that their discusslon of the 
unfinished plan with Mr. Van Wyck could not be used to hold the 
Board to allow for waivers and that the Board felt that they 
must follow procedure and ask the developer to resubmit the 
plan, addressing the reasons for denial. 

pennoyer presented Patty pierro's, secretary of the Board, 
letter of resignation. Jermain asked that before the position is 
advertised that the job be restructured to allow for a paid day 
in the office so that the new secretary would not have to have 
her home life disrupted by constant calls. Dunn stated that it 
was Patty's accommodating nature that made it difficult for her 
to control the number of hours spent on the job. She suggested 
we limit meeting hours, too. It was agreed by all that this was 
a loss to the Planning Board, and all hoped to restructure the 
position to be able to keep the next secretary. 

The minutes to the December 1, 1993 meeting were read. 
Bragdon moved to approve the the meeting meetings of December 1, 
1993. Dunn seconded the motion, with the Board voting 
unanimously in favor. 

shayna Realty Trust, 17 Lufkin Point Road was discussed again 



and the letters were reviewed regarding the variance granted for 
frontage in 1989, by the Appeals Board. 

BRUCE FORTIER, suggested that variances expired after a certain 
length of time. 

This comment was researched and is was determined that the 
variance granted for Lufkin Point Property owned by Shayna 
Realty Trust had indeed expired. It was agreed that Pennoyer 
would contact Dick Carter to instruct him to inform the owner 
that the permit was wrongfully issued and the variance expired 
requiring Appeals Board review. 

Altholtz · presented a form which he drafted, a monthly log to 
assist the Building Inspector. 

The meeting was adjourned. 

Prepared by: 

Attested to: 
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Planning Board 
December 1, 1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George 
Bragdon, Pat Dunn, Joe Ginn, Kimberly Jermain, Joe Knowles 

~ 

The Building Inspector Richard Carter submitted a building 
permit application for Mark and JUdy Carbrey, 7 Lufkin street, 
to add a second floor on existing ranch. 

Dunn moved to approve the building permit application for Mark 
and Judy Carbrey, 7 Lufkin street, for a second floor addition 
under the Essex Zoning Bylaw 6-4.2 that the proposed 
alteration or extension shall not be substantially more 
detrimental than the existing nonconforming use to the 
neighborhood. Altholtz seconded the motion, with the Board 
voting unanimously in favor. 

Knowles presented the Board with a draft for proposed zoning 
bylaw charges. The Board decided the review the proposed 
changes and discuss this further at the next meeting. It was 
also decided that Atty. John Guerin, MAPC representative will 
get a copy and also ask for his input at the next meeting. 

John Dick, Hancock Survey Company met with the Board to 
discuss plans for adding eight floats and dock space by the 
Filias', 138 Main street. Dick previously had asked the Board 
what considerations they would make at the Board's October 
20, 1993 meeting. At that time the Board felt their 
jurisdiction was with the building permit process. The Board 
to not have any input at this time other than to advice Dick 
go through the proper permitting process with the Conservation 
commission and the Department of Environmental Engineering. 
Dick was given a copy of the October 20, 1993 meeting minutes. 

Bruce Fortier, Southern Avenue, questioned the Board on why it 
did not require NYNEX to go through the proper procedure to 
obtain a special permit for a building NNYNEX constructed at 
the Fire Tower off Southern Avenue without local permits to do 
so. Pennoyer stated the complain was brought to the Board of 
Selectmen and Town Counsel ruled that it was not subject to 
the Town's special permit process because it was a public 
function. 

Jermain as requested by the Board at the November 17, 1993 
meeting produced a copy of the assessor's card for Warren 
smith, 11 Apple Street. The assessor card was for four units 
with a family room in the basement. The assessor's card dated 
1970 also stated the constructed was 75% complete. In 1980 
the septic was updated to accommodate six units. TU. 
apartments were built in the basement and as since 1980 as a 
six unit apartment building. The Board decided to seek 
an opinion from Town Counsel as to whether or not the building 
does indeed have two illegal apartments. AlSO,~~ . 
suggested to write former Building Inspector, W~~rooks a 
letter requesting any documents or information he may have 
regarding this issue. 



Raymond Greene, 15R story street, met with the Board to submit 
abuilding permit application to construct a one-story 
apartment onto the back of his home for his parents. The 
Planning Board previously denied his application June 16, 
1993and Green appealed the Planning Board's decision through 
the Board of Appeals. The Board of Appeals send Greene back 
to the Planning Board, stating the Planning Board could act 
under the Town's zoning bylaw for nonconforming uses. The 
addition does meet all proper setback. The Board of Health 
has a~proved the proposed addition. It was the Board's 
decislon to review the plans before making any further 
motions. Green was asked to return to the Board . December 15, 
1993 meeting. 

Susan cain, Pond street, met with the Board to discuss 
informally building a second home on her lot. She is going to 
purchase enough property from her neighbor to make her lot 
conforming and also her neighbor's lot would still be 
conforming. Penn oyer expressed concern because the land was 
in the water shed district and also consisted of wetlands. 
Cain felt she could comply will all zoning bylaw considering 
the wetlands and the water shed district. She does have a 
perk on the lot for a separate septic system. The Board did 
not find anything wrong with building a second home on the lot 
as long as all zoning bylaws were met. 

Peter Van wyck, Turtleback Road, met with the Board to discuss 
Low Land Farms and Turtleback Road LOOP subdivisions. Van 
Wyck asked the Board if the Board had any questions regarding 
Attorney Charles Clark letter dated November 18, 1993. 
Penno¥er stated he sent everything to Town Counsel. Altholtz 
questloned Van Wyck about the recent mortgage referenced in 
the above mentioned letter. Van Wyck stated the mortgage was 
taken out in his son's name and did not know the exact date 
the mortgage was taken out, but approximately during the past 
month. 

Van Wyck presented the Board with two different plans for Low 
Land Farms. Van Wyck wants to avoid redrawing the plan 
several times, therefore suggested a meeting so the Board and 
he could work through the plan and discuss the waivers. 
Jermain felt very strongly that a plan should be drawn up to 
show exactly what Van Wyck wanted as a subdivision. Van Wyck 
felt the Board should make a decision on the length of. the 
road. Pennoyer stated that Van Wyck had a plan showing a 
longer road before the Board. Pennoyer felt this was a better 
plan because it was a better use for the land. This had to do 
with the grading. Pennoyer suggested the Board should look at 
the previous plan. After reviewing both sets of plans the 
Board agreed to review both plans, schedule a site visit, and 
asked Van Wyck to return to the next meeting. 

Altholtz moved to amend the original motion of November 2, 
1993, regarding Turtleback Road Extension to include under 
item #2 "as stated in the Essex Subdivision control Laws 
section 7.02 streets and ways, paragraph 4C." Penn oyer 
seconded the motion, with the Board voting ~nanimously in 
favor. 
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Pennoyer removed himself from the Board due to a conflict of 
interest. 

Geoffrey Richon, Bill Greenbaum, Paul Donohue, Dick Prouty and 
Tom Webster. met with the Board to present a preliminary plan 
for Project Adventure's possible acquisition of Turf Meadow on 
County Road. Project Adventure would like to sell off two 
lots at the back of the property, and possible a third lot 
at the front of the property which would be an ANR. The road 
to service these two lots would be approximately 3,000 feet 
long with two 150' turnouts, therefore Project Adventure would 
have to request a waiver for the length of the road. The 
existing road would be widened to service these two lots 
instead of created a new road to enable project Adventure to 
kept the cost down. Dunn questioned if it would be possible to 
have an emergency exit, not exactly a road, but a passable 
way. Prouty stated there was no way this would be possible. 
Jermain suggested an exit way onto Western Avenue. Prouty 
stated this would.not be a safe intersection at this 
particular point in the road! and also due to typography of 
the pr.operty almost impossible. Bragdon brought up the issue 
of the tax rate because Project Adventure in a non profit 
organization. Project Adventure stated that presently the 
Essex School system is using Project Adventure and this 
service is being paid of the town's tax dollars. Project 
Adventure is offering to credit the town with the difference. 
The town presently receives twelve thousand dollars a year. 
And Project_Adventure would make sure the same amount was 
collected. They would credit the town the difference after 
the town collected the taxes from the lots sold off to make 
sure the twelve thousand dollars was still collected, although 
the difference. would be a service to the town. Project 
Adventure has a deadline for the end of January. They asked 
the Board for a sense of the Board regarding this plan and the 
necessary waivers that would have to be granted. Bragdon 
brought up the issue of water and that nothing was marked on 
the plan showing water being brought in! therefore this would 
also be requested as a waiver. The following statements were 
made members regarding the water and length of road waivers: 

ALTHOLTZ: I have no problem with the length of the road 
given the number of houses it will service. As far as the 
hydrants, subject to Dick Carter's input I don't have a 
problem with it. 

KNOWLES: I don't have a problem with the length of the road 
given the number of lots proposed. I can't say about turnouts 
and gravel. As far as hydrants I'd have a tough time with 
deciding on that. 

BRAGDON: I have a problem with the length of the road. I 
have a problem talking about this before it goes to the 
conservation Commission because I don't know what Conservation 
is going to find out. I'd be reluctant to recommend anything. 
I'd have to turn this plan down basically on the length of the 
road. 

DUNN: I think this is an exceptional piece of land in Essex 
that so much could happen to. And that plan laying on the 
table is an asset to the town. And even considering other 



Planning Board 
November 2, 1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George 
Bragdon, Pat Dunn, Joe Ginn, Kimberly Jermain, Joe Knowles 

Joe Ginn abstained from the following application. 

The Building Inspector, Richard Carter, submitted a building 
permit application for L. william Holton, 2 Maple street, for an 
addition, kitchen, 15'x12'. 

Dunn moved to approve the building permit application for L. 
William Holten, 2 Maple street for an addition, kitchen, 1S'X12', 
under Essex zoning by-law 6-4.2 that the proposed extension or 
alteration shall not be substantially more detrimental than the 
existing nonconforming use to the neighborhood. Altholtz seconded 
the motion, with the Board voting unanimously in favor. 

A building permit application was sUbmitted for Jeff Fraser, 27 
Eastern Avenue, to add a storage area, 5'x28'. 

Ginn moved to approve the building permit application for Jeff 
Fraser, 27 Eastern Avenue, to add a storage area, S'x'28. Dunn 
seconded , the motion, with the Board voting unanimously in favor. 

Attorney John Guerin, NAPC representative met with the Board to 
review materials regarding the site plan review and cluster 
zoning. Guerin left the information for the Board's review'. 
Also, discussed was the proposed revisions to Title 5. 

-
~ The Board addressed and voted regarding petitions filed against 
? Peter Van'wyck's Turtle Back Road sUbdivision plan previously 

approved in 1988. Peter Van Wyck was present. 

VAN WYCK: You've had a lot of time to review this plan. I think 
it is time to put this to a vote and get on with better things. 
Enough is a enough and let's get on. , 

Jermain moved that we, the Planning Board of Essex, rescind 
approval of a subdivision plan, Lot #16, Title 48746, August 1987, 
revised November 30, 1987, by the applicant Peter Van Wyck. This 
plan does not meet the subdivision regulation, 7.02 "streets" and 
Ways" regarding the length of a dead-end street. Turtleback Road 
Extension exceeds 1,200 feet in length, violating, 7.02. i; "Every 
dead-end street (whether a cul-de-sac, teardrop or other variation 
shall not exceed 1,200 feet in length." 

There was no second to Jermain's vote. Therefore, the motion did 
not go forward. 

Altholtz moved that in light of consideration for public safety, 
the Essex by-laws, the rules and regulations of the Essex Planning 
Board, Chapter 41 the subdivision control law, the public interest 
and the rights of all parties affected, that we vote to modify the 
approval of the plan of Peter Van Wyck of the so-called 
"Turtleback Road Extension" as follows: 

1. Terms and conditions related to the Turtleback Road Extension 
which are part of the settlement agreement between the Town of 
Essex and Peter Van Wyck filed in Essex superior Court on 10/26/93 
shall be incorporated into this motion. 



2. The terms and conditions set out in connection with the 
previous approval of this plan and which survive the settlement 
agreement referred to in Item 1 shall apply in addition to those 
which are part of this motion; 

3. The approval shall now be considered to the based on a waiver 
of the dead-end street ~rovision of the rules and regulations of 
the Town of Essex Plann1ng Board because the extension is beyond 
the 1,200 feet limit on dead-end streets; 

4~ The total number of lots on and around the extension 
constituting this subdivision shall not exceed 5 lots. 

5. No lot shall contain more than one single family dwelling 
including an in-law apartment; 

6. No lot shall be allowed to be further subdivided under any 
conditions; 

7. No further extensions, loops or roads of any t¥pe shall be 
permitted off of or beyond Turtleback Road Extens10n or beyond the 
1200· point of Turtleback Road unless connected to another through 
way and otherwise in full compliance with the subdivision control 
laws, the Essex by-laws and the Essex Planning Board rules and 
regulations; 

8. The above conditions and restrictions shall be recorded on the 
plan and recorded with any deeds conveyed out for said lots and 
shall run with the land; 

9. In all other respects other than waivers specifically provided 
for herein, in the previous approval of this plan and in the 
settlement agreement between the Town of Essex and Peter Van Wyck 
this subdivision shall completely conform to the rules and 
regulations of the Essex Planning Board, the Essex by-laws and any 
other applicable subdivision control laws. 

10. This approval shall become effective if within 30 days from 
November 2, 1993, the Planning Board received from Mr. Van Wyck, a 
writing suitable to the Planning Board in form and substance which 
shall indicate his acceptance of the terms and conditions stated 
herein, which shall be suitable for recording and which shall be 
so recorded with the plan and with any deeds conveyed out for said 
lots and shall constitute a covenant running with the land. If no 
such writing is received by the Board within that time, this 
approval shall lapse and any previous approval shall be deemed to 
be rescinded. 

Knowles read into the minutes a letter addressed to the Planning 
Board from David Harrell; Police Chief, and Dick Carter; Fire 
Chief, dated october 25, 1993. 

Jermain read into the minutes a letter addressed to the Planning 
Board from Town Counsel, John Tierney, dated October 21, 1993. 

Bragdon seconded the motion with the Board voting as follows; 
Altholtz; in favor, Bragdon; in favor, Pennoyer; in favor, Ginn; 
in favor, Jermain; against, Dunn; against, Knowles; present. 

Peter Van Wyck stated that he will not accept this compromise. 



Pennoyer asked members of the Planning Board if they had compiled 
a list of people to serve on a site review plan committee. 
Members of the Planning Board were still working on their list and 
would review this at the next meeting. 

Pennoyer read into the minutes a letter from Attorney Charles 
Clark stating that he would no longer be representing Mr. Peter 
Van Wyck, Turtleback Road, Essex, effectively immediately. 

Altholtz discussed an Essex Community Development Meeting he 
.attended regarding pro~ect Adventure. The will be subdividing 
four house lots and rev~ewed plans for changing the existing house 
into offices. They talked about traffic it might create and 
business it might generate. Project Adventure basically pointed 
out what they thought would benefit the town. 

The October 6, 1993 meeting minutes were read. Jermain moved to 
approve the October 6, 1993 meeting minutes. Altholtz seconded 
the motion, with the Board voting unanimously in favor. 

pennoyer moved to adjourn the meeting. Bragdon seconded the 
motion, with the Board voting unanimously in favor. 

The meeting was adjourned at 9:30 p.m. 

Prepared by: ______________________________ __ 

Attested by: 



Planning Board 
october 20, 1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George Bragdon, 
Joe Ginn, Kimberly Jermain 

Altholtz abstained from the following application. 

The Building Inspector, Richard carter, submitted a building permit 
application for Joan s. street, Wood Drive, to contract a single 
family dwelling. 

Dunn moved to approve the building permit application for Joan s. 
street, Wood Drive, to construct a single family dwelling, 32·x67 1 • 

Bragdon seconded the motion, with the Board voting unanimpusly in 
favor. 

The Building Inspector, along with Sylvester Freitas of National 
Marine, Gloucester, Mass .• brought to the Board's attention Fritas' 
interest in purchasing Lot 6 at Scot's Way to construct a building to 
be used as a Marine salvage business and possible retail store. 
Fritas wanted to make sure the size of the building he intends to 
build would not be a problem due to the area being in the water shed 
district. Penn oyer advised Fritas they could not make an approval 
without a submission of an application and plans. 

The Building Inspector, along with stan Collinson owner of Gaybrook 
Garage, Western Avenue, met with the Board for an informal discussion 
regarding renovations to the garage. He did not ask for any permits. 
He has had the tanks tested. These tests are fine, but will also be 
opening them up and if visually they need repairs then those repairs 
~ill be don~. He will be replacing,the sin~le island with two, 
lslands. ·CltgO wants to cover thel.sland wlth a canopy. Colll.son 
stated · the canopy is necessary for safety purposes. Pennoyer stated 
that due to lack of zoning their is a lot of residential properties 
across from this garage, therefore he suggested Collison ask Citgo · to 
modify their standard prefab-style canopy so it would be less 
offensive. Collison expressed that if the Town objects to the style 
then Citgo would probably be willing to modify the design. The Board 
agreed with asking Citgo to modify their design and it was agreed to 
put in writing their concerns regarding the design of the canopy. 

Altholtz excused himself from any NYNEX business. 

The Building Inspector, Carter, in reporting back to the Board he 
made a site visit to the state fire tower where NYNEX had constructed 
a building. He told the Board he met with . a representative of the 
firm and was NYNEX had obtained state permits. Carter was still 
waiting to hear from the director of state Department of Environmental 
Management. The Board felt NYNEX, even though permits were granted by 
the State, was still responsible in obtaining all town permits. 
Carter and the Board agreed to wait until Carter reached the director 
of DEM before making any further decisions. . 

John Dick, Hancock Survey Co., met with the Board to discuss adding 
floats and dock space by Charles Filias. They have already prepared 
Chapter 91 plans and have filed them with DEP and the Conservation 
commission. Dick asked the Board what considerations they wished to 
take. The Conservation Commission refused to accept the filing until 
the Planning Board was advised. The Planning Board was not asked to 
make any recommendations at this time. The Planning Board felt their 

) jurisdiction was in the building permit application process, and the 
Planning Board would also have to sign off on the Chapter 91 licensing 
form. Dick agreed to drop off a set of plans so the Board could 
outline their concerns. . 



Jermain suggested that when the Planning Board makes a denial the 
exact zoning bylaw should be quoted in the minutes~ Jermain offered 
her assistance in looking up the bylaws. Jermain, also suggested that 
if an applicant does not supply the Planning Board with a plan, the 
Board should refuse to, have a discussion. The Board agreed on both 
issues. 

Peter Van Wyck canceled his appointment with the Board this evening. 
The Board held an informal discussion regarding Turtleback Road 
subdivision. The Board would like to make a motion addressing the 
petitions to amend, modify or rescind the plan. 

The Board discussed setting up a committee to review the site plan 
review bylaw. The Board decided to make a recommendation to the Board 
of Selectmen along with speaking with previous committee members. ' 

The minutes of the October 6, 1993 meeting. Jermain moved to approve 
the minutes of the October 6, 1993 meeting. Ginn seconded the motion, 
with the Board voting unanimously in favor. 

The meeting, was adjourned at 10:30 p.m. 



Planning Board 
october 6, 1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George 
Bragdon, Pat Dunn, Joseph Ginn, Kimberly Jermain, John Knowles 

The Building Inspector , Richard Carter, submitted a building 
permit application for Stephen and Patti Eding ton . Belcher Street, 
to construct a three bedroom single family dwelling. 

Knowles moved to approve the building permit application for 
stephen and Patti Edington, Belcher street, to construct a three 
bedroom single family dwelling, 30' x 64', as shown on plan dated 
October 18, 1993. Dunn seconded the motion, with the Board voting 
unanimously in favor. 

Ginn abstained from the following application. 

A building permit a pp lication was also submitted for Shay na Realty 
Trust , 17 Lufkin Point Road, to construct a single family 
dwelling, 30' x 22'. The Board reviewed the site plan and found 
there was insufficient frontage under present day zonin~ bylaws. 
The contractor felt the lot was in existence before zonlng, 
therefore it would fall under the grandfather stature. The Board 
asked for proof and it was decided the deed would be brought in at 
the next meeting. Richard Bronstein, an abutter, although in 
favor of the project, wished to express his concerns for any 
blasting that would take place. He was concerned with damage to 
any wells in the area. 

Pennoyer addressed a formal written complaint by Bruce Fortier, 
Southern Avenue, dated August 23, 1993, and received at the 
Planning Board's August 25, 1993 meeting. Fortier's complained 
the Board was in violation of Essex Zoning Law Chapter 6, section 
7-A records. Pennoyer had a large map of the town made. It will 
be hung on the Board's meeting room. A pin with flag will be used 
to made the location of granted building permit and then the flag 
will be pulled when the work is completed. Carter agreed with 
this new system of keeping track of permits. 

Pennoyer brought the Building Inspector's attention a letter 
received from Maria Burnham, Ph. D., 30 Southern Avenue, addressed 
to Mr. Peter Weber; commissioner, Dept. of Environmental Mgmt., 
cc. Chairman of Essex Plannin~ Board, NYNEX Mobil Communications, 
Andrea Cooper; Land Use POllCY, Ms. Mary Connolly; Office of 
Atty. General, Ms. Sally O'Maley; Reporter Gloucester Times, Gov. 
William Weld; Governor, dated September 21, 1993, regarding a 
building NYNEX had constructed at Morse Hill Fire Tower 
without proper permits. Burnham enclosed photo~raphs of this 
building. Fred Fawcett was present at the meetlng and also handed 
the Board a letter regarding this matter. Carter stated he was 
asked about this several months ago, at which time he went through 
everything and did not find a permit. Pennoyer felt the Board of 
Selectmen should notify of the possible violation because fines 
may be in order, and also the Board should investigate further to 
determine if, in fact, this is going on. Carter was given a copy 
of the letters received. Pennoyer asked Carter to make a visit to 
the site. Carter agreed to do so and will get back to the Board. 
The Board will notif¥ the Board of Selectmen and copies of the 
written complaints wlll be forwarded to their attention. 



Carter as agreed at the Board's september 1, 1993 meeting, 
responded to a formal complaint regarding Warren smith, 11 Apple 
street. It was determined that the same plans were used to build 
this apartment complex as the apartment complex on story street. 
The two apartments in the basement were roughed in. He stated he 
went back as far as 1970. Jermain asked Carter if he measured the 
si~n. He measured' the sign and felt he was in compliance because 
th~s was a commercial lot. Altholtz questioned if the town had a 
distinction between commercial and residential. Carter said no. 
Carter felt this was a commercial business, therefore the sign 
fell under 32 sq. ft. Pennoyer questioned how this ~ro~erty could 
be classified as commercial. Carter stated because ~t ~s not 
owner-occupied and the bank considers this commercial property. 
Jermain felt as though it was owner-occupied. She also stated he 
was in the trailer for over three months. The Board and Carter 
wanted a better definition of the property, whether it was 
commercial or residential. Knowles felt the burden of proof, 
whether it was commercial or residential, should be on Warren 
Smith. The issue of the original building permit was discussed. 
Jermain insists that only four units were allowed. No permit or 
minutes from any public hearings can be found. Carter stated that 
this has been in existence for more than ten years, therefore it 
does not matter that he presently has six units. Altholtz 
questioned Carter about the ten year grandfather stature, and if, 
the units were illegally built in the first place does the ten 
year grandfather stature still stand. Carter was unsure on this, 
and also questioned how to prove this. The issue of the trailer 
was also discussed. Carter stated the trailer is registered. 
Jermain said it did not matter whether the trailer was registered, 
the bylaw states a trailer cannot be there for more than three 
months. Carter stated he has to get a permit from the Board of 
Selectmen to live in it for three months and stated that Smith was 
only living there for three months. Jermain disagreed with Carter 
saying Smith was there for more than three months. Carter advised 
the Board that if the trailer was registered it didn't fall under 
the Planning Board's jurisdiction or the Building Inspector. This 
is a 19' travel trailer. Altholtz suggested the Board ask Town 
Counsel where the burden of proof lies and then apply it. Ginn 
sug~ested writing Smith a letter stating that no one can live in a 
tra~ler without a permit from the Board of Selectmen. Carter had 
already advised Smith of this process. It was agreed that the 
Board would write a letter to Warren Smith asking him how many 
apartments the original permit granted, and also ask him to get a 
permit for the trailer. 

Pennoyer brought to the Building Inspector's attention a complaint 
regarding numerous cars being stored at a residential address on 
western Avenue. Carter will follow up. 

Pennoyer also brought the Building Inspector's attention a 
complaint regarding David Dunn's Woodcutting business being too 
close to the street. Carter had already spoken to Dunn regarding 
this matter, and he will move it back the required twenty-five 
feet. 

Altholtz asked carter his opinion, as Fire Chief, regarding Peter 
Van Wyck's Turtleback Road Extension subdivision road going beyond 
the 1200' by the fire safety standards. Carter said the whole 
plan should be submitted for approval. He could not comment 
before seeing the plan. 



A public hearing was held at 8:50 p.m. on the a~plication by Dario 
c., Gloria J., and Michael Galli, Lake Shore Dr1ve, for a Special 
Permit under 6-13.3 of the zoning bylaws to divide property into 
two legal lots at Lake Shore Drive. Atty. John Anderson, Dario, 
Gloria and Michael Galli were present. No abutters were present. 

ATTY. JOHN ANDERSON: A couple of months ago we were here and you 
said we had to take this to the Appeals Board. We did so, and 
were granted permission to divide this lot into two lots. The 
Galli's have owned and lived on this lot since 1960. One 
structure was already in existence, and in 1971 the other 
structure was constructed. 

PENNOYER: 
approved. 

Essentially this has already gone to the ZBA and 
And this had to do primarily with the lot area. 

ATTY. ANDERSON: Yes, that's correct. We did get a side lot 
variance here. 

PENNOYER: So we're basically concerned with the watershed 
district overlay. 

GINN: Is there anything in near future that will be changed on 
these lots? Any additional buildings or impervious area that the 
Board should be aware of? 

ATTY. ANDERSON: I spoke with the Galli's on this plan and there 
is nothing planned that would change the footprint of the 
buildings or the impervious area. And I think it is clear if such 
were to happen that would be under your permitting jurisdiction. 
But that's not the plan. The Galli's understand that if they were 
to do anything to these lots it would be subject to that water 
resource bylaw. 

PENNOYER: Is there any comment from the public? (No comment.) 

Knowles moved to close the public hearing. Dunn seconded the 
motion, with the Board voting unanimously in favor. 

Bragdon moved to approve the subdivision of Dario and Gloria 
Galli, Lake Shore Drive, as a Form A approval not required and 
with no ap~arent changes or alteration as subject to the water 
shed distr1ct, and with the plan shown dated March 4, 1993, that 
no changes or alterations to the site would be proposed or made at 
this time. This approval is being granted in accordance with 
directions given by the ZBA. Altholtz seconded the motion, with 
the Board voting unanimously in favor. 

John Burgess, ROckr Bill Road, met with the Board to discuss 
grading of Rocky Hlil Road in front of his property. The Board 
advised Burgess that Rocky Hill Road is a private road and it 
would be perfectly fine for him to proceed with grading. 

Clark Dexter, representing Sam Crocker met with the Board to 
discuss purchase of Lot 3 located at Scot's Way. Sam Crocker 
would like to construct a boat storage building. He was told that 
in three years there would be restrictions placed on that 
property. He wants to know if he buys the property now does he 
have to put the building up before the three years limit. Also, 
the second question is when it comes time to sell in the future 
who will he be able to sell the property to. Does it have to stay 
as a boat storage or can it be sold as another industrial or 



commercial use? Pennoyer felt both questions could be addressed 
by the water shed district bylaw. Scot's Way does have a 
grandfather stature that does run out in three years. If you were 
to build the building in five years he would subject to a 
different set of restrictions on that piece of property than if he 
build it before the three rear limit expires. And those 
restrictions are outlined 1n the water shed district bylaws. And 
if you were to sell the property in ten or thirty years you could 
continue the nonconforming use, but if you were to substantially 
change the use which increased the nonconformity you would be 
subject to additional restrictions. Crocker has a repair shop in 
Manchester. This purchase would strictly be used for storage 
because he has run out of space in Manchester. 

Clark Dexter, representing Dana Wolf and Al Enos met with the 
Board to discuss purchasing Lot 9 at Scot's Way. Wolf and Enos 
would like to start a new business A~ex Manufacturing at this 
location. This lot already has a bU1lding on it. Apex 
Manufacturing will be a machine shop. They have signed a lease 
with Jim's Rubbish to lease the lot with the option to buy. It is 
self-contained and no noise. They will need to run two shifts. 
The only traffic would be the staff 90in9 in and out. There would 
be twelve people on each shift. Del1ver1es would only be during 
daytime hours. Dexter was concerned with running two shifts 
because of the Essex bylaws. Dunn was concerned with the waste 
that would come from such a business. Wolf explained to Dunn that 
the only waste would be in the form of metal chips that would be 
gathered up and placed in a container. This is stored in the 
building. Then the chips are sold to a scrap metal vendor. These 
cuttings would be the only waste. This would be handled as 
hazardous waste and a firm such as Clean Harbors would pick this 
up. Dunn questioned if there would be any runoff. Wolf stated 
everything was self-contained. Knowles questioned the solvents 
used. Wolf stated ther were water-based solvents. There are no 
floor drains in the bU1lding. Dunn suggested restricting 
deliveries to limit traffic in the surrounding neighborhood. Wolf 
and Enos found no problem with this restriction. Ginn expressed 
concern for possibly violating zoning bylaws stating this would be 
an industrial business, manufacturing business, with more than 12 
employees and as an industrial piece of property and business a 
90,000 sq. ft. lot and 300' of frontage is required. This lot has 
57,000 sq. ft. and lacks necessary frontage. The Board agreed 
this was a good use for the property except this business does not 
comply with the zoning bylaws regarding number of employees, 
frontage requirement, and lot size. A poll of the Board was 
taken: 

ALTHOLTZ: If we had the power I would grant the variance. I 
think it's a good project from what I've heard unless there is 
anything that is going to happen that I haven't heard. But from 
what's on the table it looks like a good project. You might have 
some local hiring. You'll have to start spending money in the 
town. It's no more intrusive than any other activities that are 
90ing on in the area. You can limit the hours of big trucks. And 
1n containing everything there is no discharge. It's probably one 
of the better uses for that site. You will be subject to a lot of 
regulatory requirements of your own. So we have other people 
looking over your shoulder than somebody that is less regulated. 
I don't see any down side. Some use has to be made of this 
property. You're just failing on a technicality here. My sense 
is we should deny you and send you to the Board of Appeals with a 
recommendation to grant a variance. 



KNOWLES: I think we should deny it and send it to the Board of 
Appeals with a recommendation. 

BRAGDON: I would be in favor of this project. 

JERMAIN: I'm in favor of this project. 

GINN: I think a business of this kind could work in that area. 
Everything would be inside the building. completel~ 
self-contained. I would vote in favor of this proJect. 

DUNN: I'm in favor of this. 

PENNOYER: I'm in favor of this project. 

The Board agreed to make a recommendation in favor of this 
business to the Board of Appeals. 

Altholtz moved to deny the use based on the fact that it does not 
meet industrial Class A requirements, ' in terms of square footage 
and frontage. I further move that we transmit to the Board of 
Appeals a sense of this project that it is a very positive project 
for the community and it's our hope notwithstand1ng complying to 
the bylaws he can receive a variance. Also, a representative of 
the Board would be available to the Board of Appeals if requested 
beyond the information in the letter. Dunn seconded the motion, 
with the , Board voting unanimously in favor. 

Attorney John Guerin met with the Board to discuss his appointment 
as Massachusetts Area Planning Council Representative. Guerin was 
reappointed in May of 1993. The issue arose after Guerin wrote a 
letter to the Board of Selectmen stating that he may be changing 
his residence to another town. The Planning Board sent the Board 
of Selectmen a letter concerning this matter and the Board of 
Selectmen voted 2 to 1 to open up the position. Later it was 
found out that once the appointment is made it cannot be 
rescinded. The appointment is for three years and it does not 
matter whether the appointee is a resident or non-resident. 
Guerin would like to continue as Representative and work closely 
with the Board. He is willing to meet with the Board on a regular 
basis or when the Board feels necessary. His office is in Essex 
and can be reached there anytime. The Planning Board's apologized 
to Guerin for the confusion. Guerin will meet with the 
Planning Board at their first meeting in November. 

Knowles moved to approve the minutes of the August 25, 1993 
meeting. Altholtz seconded the motion, with the Board voting 
unanimously in favor. 

Jermain moved to approve the minutes of the september 1, 1993 
meeting. Dunn seconded the motion, with the Board voting 
unanimously in favor. 

The Board discussed the Turtleback Road Extension subdivision 
informally. 

The Board adjourned at 11:30 p.m. 
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Planning Board 
September 1, 1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George Bragdon, Joe Ginn, Kimberly 

J ermain, Pat Dunn 

The Building Inspector, Richard Carter met with the Board to discuss a formal complaint regarding 
11 Apple Street. Carter said he advised Warren Smith to go to the Board of Selectmen for a permit to 

live in the trailer. Pennoyer suggested that the Board write a letter to the Board of Selectmen underlining f 
the bylaw. Carter would look into the permit. J ermain questioned Carter about the signage. Carter 
expressed that he thought it was pretty close, but would look into it. Smith did get a permit for the sigg. ----Altholtz questioned Carter abbut a trailer on Wood Street. Carter explained that this person was 
remodeling a house across the street from the trailer and the trailer was being used for storage. Altholtz 
expressed concern for a power line that was hooked up to the trailer. Carter assured him there was a 

permit granted for the electricity. 

A building permit application was submitted for John Coughlin, Western Avenue for construction of 
building, 35'xlOO'. 

Bragdon moved to approve the building permit application for John Coughlin, PMC Realty Trust, 
Western Avenue, for the construction of a 35'xl00' parking garage as previously approved in the 
minutes of January 6, 1993, for a special permit approved at that time as it conforms to the 
stipulations, no floor-drains and to be restricted to the storage of trucks and trailers only. Dunn 
seconded the motion, with the Board voting unanimously in favor. 

Altholtz brought to the Board's attention that every town in the Commonwealth h~ a representative 

through their Mass. Area Planning Council at no cost. Essex's representative is John Guerrin. I 
would suggest the Board write a letter to the Board of Selectmen to see if they could open up the 
application process for that position and limit it to someone that lives in the Town. The Board 
agreed on following through with this position. 

A public hearing was held at 8:00 p.m., under Massachusetts General Laws, Chapter 41, Section 
81, and rules and regulations relative to subdivision control of &sex, Section 6, to consider 
definitive plan of land in &sex, Mass., being a subdivision of Lot #16shown on Land Court Plan 
#32098F filed with Certificate of Title #48746, Applicant Peter Van Wyck. 

PENNOYER: Is there any comment from the Board since our meeting of last week? (No comment from 

Board.) 

CLARK: Currently there is no plan for Turtleback Road before the Board. I believe this proceeding was 
in response to the petitions and that is why we are having the hearing. It is not the consider the plan 
submitted by Peter Van Wyck. That plan has already been approved. 

PENNOYER: He's right. We are here because of a petition. This is a continuation of our previous 
public hearing. 

ALTHOLTZ: Are you going to make any objections based on the public notice? 
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CLARK: I am going to reserve all rights to complain. The way I read the notice of the public hearing 
it gave the impression that it was · considering the plan. I just want to make the point that you are not 
considering the plan. I believe you are dealing with the petition that was submitted to this Board asking 
to amend, modify or rescind the plan. 

PENNOYER: Everything is correct on the notice except it is suppose to read to modify, amend or 
rescind approval of a previous Planning Board's of subdivision plan, etc. It says incorrectly to consider 
a subdivision plan of land in Essex, Mass. What I want to make sure that if we go through with this 
process and come to a conclusion here or close the public hearing it doesn't get thrown back in our face 

again. 

KNOWLES: (Reads into minutes a letter to the Planning Board from Scottie Robinson, Turtleback Road, 
dated August 24, 1993, addressed to the Planning Board.) 

AL THOL TZ: I just want to ask one question. Are you requesting continuance of the public hearing 

based on the public notice? 
You have the opportunity to do so? 

CLARK: I just made a point. I'm not requesting that, no. 

ALTHOLTZ: Just let the record show, he had the opportunity to do so. 

CLARK: I didn't know there was an issue until you read the introduction. 

ALTHOL TZ: Do you want some time to consider the issue? 

CLARK: I'm not going to waive any rights. 

ALTHOLTZ: Do you want some time to consider that issue now? 

CLARK: Now, no. 

PENNOYER: (Reads into minutes a letter to C.T. Male from the Planning Board dated August 26, 1993 
and a response letter to the Planning Board from Paul Connolly, C.T. Male dated August 30, 1993.) 

: I'm just here trying to find out what's going on with this thing. It's been going on for so long. 
Nothing seems to happen. And I would like to hear from the Planning Board what your objections are 
for not granting this permit. 

PENNOYER: I don't think we have a consensus. The point of this process is to hear from the public. 
We haven't come to a consensus yet. We're hoping to soon. 

: I should think you should be able to very soon, because it's been going on for years. In fact , 
I'm in favor of granting the variance to Peter for Turtleback Road. And as far as your traffic is 
concerned on Apple Street, if Turtleback Road is finished through the whole way, I really believe there 
will be less traffic on Apple Street than there is now. Because a lot of that traffic will go out Turtleback 
Road to Beverly or wherever they're going. And as far as people cutting through, they're not going to 

cut through Turtleback Road. Because it's much easier to go down the brook and come up the street than 
it is to go all through that road and up and down those hills to get across. They're not going to do it. 
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PENNOYER: Well, this is not a through road. It's only an extension. 

: Well, someday it's going to be tinished. I hope. 

It should be finished real I y. I can't see holding the hearing up any longer on this project. It seems a lot 

of personal stuff is caught up in this that you folks shouldn't consider at all. You should look at just the 

facts. 

MRS. HODGES, Apple Street: We haven't heard from you since you received our package. Are there 

any questions particularly about the material that you received or any clarifications. 

PENNOYER: We were able to get it within a reasonable amount of time to look at it before our special 

meeting of last week. Does anyone have any questions? 

ARTHUR HODGES: One point that I think should be pointed out here is Essex has been known for a 

number of years for having a looser set of regulations for development than many other communities. 

And that reflects the wishes of the town and the Townies had a number of people who would like to put 

in zoning to tighten up, or whatever, and whether for good or for ill the voters of the town decided to 

go with what we've got. And I've been at meetings in which developers have said (and this is developers 

as a class) for those of you who object to a particular plan we understand why you don't like it but the 

developer, the client, whoever it is, is entitled to protection of the regulations as they exist. In other 

words, if Essex has some regulations that are looser than some other communities that's what the voters 

wanted and the developer is entitled to what those regulations say. And I think that's fair. On the other 

hand, I think it's also fair that the citizens of the town are entitled to enforcement of the regulations as 

they exist. In other words, they can't cut both ways. You can't have a developer come in and claim 

protection under the regulations that are loose and then ask for waivers for those regulations if they are 

still too stringent for the ,developer's plans. And I think I'm specifically referring to this 1200' limitation 

on cul-de-sacs. And I spelled that out on my memo. I just want reiterate this to be fair to everyone, 

developers and citizens, and if this Board is going to operate under a set of regulations that's spelled out 

and accepted by the town, and these hav~ been enforced since 1981, I think you should go with them. 

Unless there is a variance entitled to public safety or some clear overriding use, which I don't think . 

applies in this case, then I think you should enforce what you have. And that's the 1200' cul-de-sac 

limitation. 

A TIORNEY CHARLES CLARK: Wesley Burnham was the chairman of the Planning Board at this time 

of the original approval. He was going to speak on behalf of his involvement at the time, but .he may 

of may not come back depending on the length of the emergency. But if does not I would like to 

continue this hearing in order to hear him. I have a few comments relative to reactions of the petitions 

and also to some of the various materials supplied by some of the residents of the town. Generally I urge 

you not to amend, rescind or modify this plan. It would plunge the town and Peter back into a new 

round of disagreement. We are working had at the Selectmen's level to settle many of these numerous 

very complicated issues. And action such as this I think would torpedo any negotiations that are currently 

going on. And a lot of work has gone into this. The Selectmen, the Planning Board and Conservation 

Board members, and us spend Sunday morning going out walking this site that is the subject of this plan. 

I think it would wrong at this stage of the negotiations to torpedo those negotiations with a vote to rescind 

or modify. Because this plan is one of many complicated issues for the Board. This is a knot that has 

tied itself up for the last twenty years and unless we all work to untie it it's not going to be in the interest 

of the town, Peter or the citizens that are footing the bill for these repeated bearing that have been going 

on for twenty years. This is not the way this process is designed to work. Second, in my reading of the 

material that was submitted last week, I reread the minutes of the previous meetings that read up to the 

approval of Turtleback Road plan back in 1988. And in my reading of that it was not clear at all, 
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probably to the contrary that, the Board intended to grant a waiver for the length" of the road issue. The 
Board new full well how to grant a waiver properly. And this was indicated on the plan with the grade 
issue. So this isn't a matter of the Board goofing. The Board asked for on several occasions a case law 

to support the interpretation of the deadend street bylaw as it was interpreted by courts throughout the 

Commonwealth. And eventually those were provided by Peter Van Wyck's earlier Counsel. The Board, 
in my reading of the record, took into consideration the case law the concession that Peter have made 
with regard to lot number and other issues, and then made a determination based on all the facts and all 
the hearings and all the materials thatwere submitted to them, that the Board felt as though it was in the 

best interest of the town at that time. Thirdly, the traffic issue which has been talked about for so long, 

not only for Turtleback Road but also Lowland Farms subdivision, has turned out not be a real issue 

according to the Board's own consultant. The Board's own consultant corne up with the same findings 
as Peter Van Wyck's consultant came up with over ten years, and also earlier this year before the Board. 
Among the comments by this Board's consultant, the consultant for the town, if possible the development 
along Apple Street should be clustered to reduce the number of new access points along the road. This 

means that the access road to Lowla~d Farms and Turtleback Road are better than allowing the road cuts 

for approval not required plans from both a planning standpoint and a safety standpoint. Working with 

the plans before you and discouraging road cuts for lots over which the Board would have no control is 

a good plan and should be the favorite approach for those truly interested in safety rather than using the 
issue for their own personal reason. The scenic way laws allow for trimming along the way for safety 

reasons. It's done all the time and can be done under the direction of the Planning Board. The Board 

would not lose control with the issue of trimming trees and shrubs. The issue with the number of lots 

that supposedly could be built and fit under the traffic sealing that was mentioned in the C.T. Male 

report, there is no precedent that I know of for preserving possible lots for possible ANRs. It's too 
speculative and this Board should not consider this. I urge you not to act hastily. There are a lot of 
issues here. The ongoing settlement negotiation between the town and Peter Van Wyck. It is not right 

for one Board to" take away property rights approved by the town merely because of change in the 
makeup of the Board. That's bad government. These issues were concerned long ago when the plan was 

approved. The town should not now renege on its action. There has to be some formality to this 

process, so people can rely upon the town to conduct its business fairly and with equal for all. I urge 
you to object the petitions to modify this plan. 

PENNOYER: As a member of the Board I just want to make a comment, and also as a member of the 

Committee who has been working with the Selectmen in dealing with some of the outstanding issues. 

I want to say is I think the focus of those efforts, and I agree with you Mr. Clark, is try to get some past 
issues out of the way. Basically, lawsuits that are outstanding and we're not getting anywhere, primarily 

focus around the issue of wetlands. In other words, some actions that were taken on the properties that 
deal with wetlands. Whether it be the town or the applicant. And it's not so much around the issues that 
we're looking at right here at this table. 

CLARK: There are many issues that have been raised in all the litigations. They are relevant to the 

length of the road, the grade of the road, and the fitness of the road of Turtleback Road as built. 
Regarding issue of the dump. And we all walked that site. 

PENNOYER: I'm not denying that. 

CLARK: So the wetland issues are part of it. Also, part of the process we've had members of the Dept. 

of Environmental Protection out for two site visits as part of an effort get DEP to release this land from 

the consent of decree. They have done so. Again, if you take this action to rescind all of that effort 
would be in vain. 



PENNOYER: Okay. It's just my opinion that they do not primarily focus around the extension for the 

Lowlands relative to the subdivision control law. But we'll let that be. 

ELIZABETH FYRE, Apple Street: This isn't what I had planned to say, but I can answer every single 

one of those things that he said because I was there at all of those meetings when that plan was discussed. 
I do know what happened. As far as the three Board, the Planning Board, Conservation Board, and the 

Selectmen, will do about the stipulations that is entirely separate from your consideration of this plan. 
The only thing they have in common is they are dealing with Peter Van Wyck~ To tie this all up and 
confuse it with all the litigation, all the lawsuits, I think, is a mistake. I will just read to you what I 

wrote. I'm submitting it now. "The powers of the Planning Board under the subdivision control law 

shall be exercised with due regard for securing safety in case of flre, flood, panic and other emergencies. 

Section 1,1 :01. Strict compliance may be waived when in the judgement of the Board such action is in 
the public interest and not inconsistent with the subdivision contract law. Section 1,1 :03." The proposed 

loop road is an extension of the Turtleback Road cul-de-sac as it intersects only with Turtleback Road 
sharing its single access and exit point at Apple Street and more than doubling the 1200' length allowed 

by the town's subdivision regulations." The question is not one of how many houses should be allowed 
on this extension in view of public safety on Apple Street. It is whether or not the Board could in good 

conscience grant such a big waiver. Clearly it is not in the public interest as specifled in the regulations. 
What reason for sufiiciently compelling to offset the impact of such a precedent on future development 
or the threat to public safety in event of an emergency, which might also result in legal action against the 

town. Given the opportunity by the applicant's failure to register the plan within the required six month 

period, I hope you will rescind past approval of this plan. That is saying something over again. But that 

to me is what it is. Whether you should allow an extension on that road at all. 

WESLEY BURNHAM, County Road: I was a member of the Planning Board when this plan was 

brought before us. I think I was Chairman at the time, also. In regards of the loop the loop was 

presented to us with case law based on land court. An exact, almost identical situation was pointed out 

in two separate instances. Based on that and conversations with John Tierney,-that's where we based our 

approval on the loop extension, not being an extension of the deadend road issue. If I remember that was 

based· on the fact that loop actually has two entrances, one entrance, one egress, even though it does 
dump onto the same access road. So the actually deadend road section is the Turtleback Road section. 

That's how it was presented to us. I verified that through Tierney at the time. He backed it up. We 

obviously didn't take it to court to test it again because it had been there several times. As far as any 
other issues go I think it would be a grave mistake for you to reverse the flndings of a previous Board 

in the absence of any substantial change in either the laws or the conditions for the plan itself. If you 
flnd something substantial, such as change in the plan or substantial change in the region or some change 

in the subdivision control laws, then maybe there is some justiflcation to revisit it. My personal belief 
is you ought to grant the re-approval and let this get out of the way. -

ELIZABETH FRYE: Have you all read this? Did any of you see any mention of John Tierney except 

that they were going to ask for his opinion. Do the minutes anywhere show what his opinion was? And 

aside from references the case law was it ever spelled out in detail and why is the case law at Wesley's 

house and not part of the record. Several times it was referenced in the minutes that they were going 

to ask John Tierney about this. I don't recall that he ever got back with anything. 

ALTHOLTZ: If those cases are so pivotal and if that's what you're relying on then you really should 
have submitted them to the Board. 

CLARK: We're not relying on them. 
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ALTHOLTZ: You just said that in your opening statement. That the decision was based on case law. 
In the minutes they talk about having submitted three cases, and as Mrs. Fyre mentioned I don't see any 
response from Town Counsel. In fact, Evans, Peter's attorney said, II At least, two out of the three cases 
that were submitted were appealed. II So I don't see that as conclusive at all. In the absence of it you 
can't rely on it. 

CLARK: I might add we just had the previous Chairman tell you how they made their decision. 
Whether they got their opinion from Town Counsel in writing or not. 

AL THOL TZ: Two out of three cases were appealed. 

WESLEY BURNHAM: Two out of three cases were based on the appeals court finding. In other words, 
they had been appealed by the Superior Court, I guess it is, to the higher, and they supplied that also. 
There were three or four different cases that he submitted as documentation. Two of them were almost 
carbon copies of exactly what Mr. Van Wyck presented. They had gone through the Superior Court and 
then the Court of Appeals, or whatever you call it. They supplied both of them. That was the point I 
was saying. They had already been appealed. 

AL THOL TZ: I think if they exist they are important. 

ARTHUR HODGES: My question is if the Planning Board wanted to enforce the 1200' regulation does 
the case law for the developer claim that would be unable to be enforced. Is the 1200' maximum 
enforceable by this Board, if it so chooses. I submitted the regulations from Manchester just to show you 

what another town was doing. They have a 1200' extension that they enforce. And a developer does 
get beyond the 1200' limitation. In addition to that they have also anticipated which is clearly a ploy by 
developers to simply say when they try to attach another deadend road onto a cul-de-sac. They have 
specifically identified that problem by saying you can't do that in town. Any road coming off a cul-de
sac is considered to be an extension of the cul-de-sac. 

CLARK: Is that the Essex Planning Board? 

HODGES: No, but they have already anticipated this because it is clearly a tactic used by developers. 
You're not suppose to have a lot of high flying laws and regulations. Common sense is suppose to rule. 

Now, believe me, I can't believe that common sense would tell you that you can drive up Turtleback 

Road and claim that there is more than one access or egress on it. It's a cul-de-sac. You go up and you 

go back. You go up from Apple Street and you go back to Apple Street. Where is the other entrance? 

WESLEY BURNHAM: When he first came in with the plan we were looking at it as a deadend _ 
extension. The same as you are. Then as discussions continued he brought in the evidence of the case 

law that had already been through several appeal processes. I'm not familiar with the procedure. What 
came out of that was we decided at that time we were not dealing -with a deadend road extension based 
on what the general court and the appeals court had already determined. Because of the fact that it was 
a deadend road into this point but the cul-de-sac or the extra had actually two entrances and exits. In 
other words, there were two ways to get from here to here, so it was decided by the court that it was not 
a deadend road. I'm not saying that! completely agree with it. · I'm just giving the basis for what we 

used to determine our decision, based on the information that we had, and the information that was 

available and the information that had already been tested in court and lost. It was almost a carbon copy 
of what he had done. It had been tested in two cases and already lost in two difference places in 
Massachusetts. It was a 500' or 800' dead end street with a loop on the end and the town had taken it 
to court, based on your exact opinion, that it was an extension of a deadend road, and they lost. Based 
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on that we could not consider it extending a deadend road. So that became a dead issue. I'm not 

disagreeing realistically but at the time we were looking at do we want to go through another court battle. 

It had already been lost at least twice. 

PETER : I'm an abutter of Peter Van Wyck. It's pretty much the same faces up here. I just want 
to come forward and say as an abutter I'm as exposed to this development as much as anyone else. 

opposed to it. 

PETER SOUZA, Turtleback Road: I'm building a new house as you enter Turtleback Road. I'm 

concerned about the traffic. I have two young children. I don't have a problem with people building 
homes as long as they do it right. I just have a concern that things will be done right and proper for 

everybody. 

PENNOYER: I would like to close·the public hearing if no one else any other comments. 

JERMAIN: Will we have a chance to discuss this publicly? 

PENNOYER: Yes, we can come back to this atthe end of the night, or maybe we should continue the 
public hearing . I'd like to hear from the other Board members. 

ALTHOLTZ: I would like to get those cases. Do you have them? 

WESLEY BURNHAM: I have my own personal records. I believe they should have been in the record. 

Knowles moved to close the public hearing. Ginn seconded the motion, with the Board voting 
unanimously in favor. 

Helen · Nieberle, Spring Street met with the Board to discuss a Form A, lot line changes on her 
property. 

Ginn moved to approve the request of Ernest and Helen Nieberle, on a plan dated February 17th, 
1993, to combine Parcel A with Lot 1. Parcel A being 6155 sq. ft. combined with Lot 1 being 7676 
sq. ft. breaking off and creating Lot 2 of 10,287 sq. ft., forming one lot of Parcel A and Lot 1. 
Altholtz seconded the motion, with the Board voting unanimously in favor. 

John Cushing from the Historical Society met with the Planning Board and the Conservation 
Commission to discuss informally the purchase Story's Shipyard. 

Paul Mugford, Jim Witham, and Harvey Schwartz were present representing the Historical Society. The 

Historical Society did nqt present any proposals and no vote was requested. They met with the town's 

Boards as a courtesy. They stated that nothing much is planned for the next five years, other than storage 

of boats. Witham presented a model. The Historical SoCiety planned on moving the Evelina Goulart by 

next Spring, so they could worked on her and also put a roof over her. On a five to ten year scale the 

Historical Society would like to put small buildings on the shipyard property that are appropriate for the 

shipyard's museum. These buildings would not be close together, but bring enough buildings for the 

display space they would need. Eventually they would build a larger museum building that would house 

all of the models and archives. They stated they would leave the central area open with grass. The 
Board agreed this project would benefit the Town, although concern was expressed for it's combined 
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mixed use of commercial, historical, boat storing and apartment. The Board also expressed concern for 
a parking area. 

Jeffrey Richon and Dick Prouty met with the Board to familiarize the Board with plans of Project 
Adventure and the acquisition of Means Property on County Road. Prouty presented the Board with 
an informal plan. Project Adventure would like to divide the land into five lots. Four lots would be 
residential. No lot would be under 4 acres. They would eventually build a 6,000 sq. ft. approximately 
office building, and also a small shipping and receiving building. The final piece of property is 277 
acres, of which 168 acres are in conservation trust. However, the conservation trust allows educational 
use of this property. This land would be perfect for Project Adventure's use. Project Adventure would 
have to build a road. The length of this road is a concern of the Planning Board. Project Adventure 
would have to request a waiver for the length of the road. Ginn expressed concern for public safety and 
access for emergency vehicles, and also Special Permits due to the fact that this property is in the Water 
Shed Protection District. Pennoyer suggested that dealing with the issue of the access and the roadway 

that Project Adventure should develop a strategy that would deal with the traffic as best as you can and 

then moved toward getting the waiver for the length of the road based on the benefits to the town, and 
satisfies that it is in the public interest. Project Adventure will take the next step in creating a 
preliminary plan for submittal. 

Pennoyer moved to hold a public hearing on the application of Dario, Gloria and Michael Galli, 
Lake Shore Drive, for a special permit under Section 6-13.3 of the zoning bylaws to divide property 
at Lake Shore Drive into two legal lots. Ginn seconded the motion, with the Board voting 
unanimously in favor. 

Jermain moved to adjourn. Bragdon seconded the motion, with the Board voting unanimously in 
favor. 

The meeting was adjourned at 11:15 p.m. 
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August 25, 1993 
Planning Board 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George Bragdon, Pat Dunn, Kimberly 
Jermain, Joe Knowles 

Building Inspector. Richard Carter submitted a building permit application for Henry Dix, 192 Western 
Ave, to construct a 12'x24' carport. 

Dunn moved to approve the building permit application for Henry Dix, 192 Western Avenue, to 
construct a 12'x24' carport as being reviewed by the Board because it is located in the water 
resource protection area. Knowles seconded the motion, with the Board voting unanimously in 
favor. 

The Building Inspector Richard Carter met with the Board to discuss complaints regarding possible 
violations of the Essex zoning by-laws. Present was Selectman Bob Dawe and Bruce Fortier. 

Carter would like the name, address and telephone number of the person making the complaint so he may 
get back to them, along with the name, address and telephone number of the person who is violation. 

Altholtz felt is was important to ensure anonymity. Carter assured the Board the person identity would 

be protected. He just wanted to be able to get back to them with his findings. Carter read a formal 
complaint to the Board from Bruce Fortier, Southern Avenue. The Board will respond to this complaint 

at their September 1, 1993 meeting. 

Pennoyer felt that when a complaint was received the Board should write a letter to the person being 

complained about saying the Board will discuss this issue at our next meeting. So if they would like to 

come in and discuss it with the Board they could. Pennoyer felt this would allow the Building Inspector, 
the Planning Board and the individual the opportunity to discuss the problem and then the Building 
Inspector could go out if necessary. The Building Inspector and the Board agreed to try this procedure 
to see how it works. Pennoyer also suggested if a complaint is made to a member of the Board the 

complaint should be referred it in the formality that Carter described, which is to have the Planning 

Board's secretary call it into the Building Inspector. 

Carter submitted a building plan for John Coughlin, Western Avenue. The Board had requested 
to review this plan when they granted Coughlin a special permit. The Board will review the plan. 

The Board reviewed and discussed the traffic analysis which was conducted by C. T. Male and dated 
July 2, 1993. The Board raised the following questions and decided request clarification from C.T. 
Male in letter form. The questions are as follows: 

1. Does the study count the Turtleback Road Extension as approved? Does 37 future 

include or exclude Turtleback Road Extension? 

2. When was the study done? 

3. What are the levels of service? What do they mean? How did you determine Apple 

be level "B "? What other road in town is a level "B "? 

4. How much worst can the traffic get and still be at level "B"? 

houses 
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The Board also acknowledged receiving a package from Arthur Hodges, Apple Street, and a letter from 

Mrs. Houser, which was read into the minutes. 

Jermian moved to approve the July 7, 1993 meeting. Altholtz seconded the motion, with the Board 
voting unanimously in favor. 

Knowles moved to the approve the August 4, 1993 meeting. Dunn seconded the motion, with the 
Board voting unanimously in favor. 

Dunn moved to resume the regular schedule of meeting on the first and third Wednesday of each 
month starting October 6, 1993. Bragdon seconded the motion, with the Board voting unanimously 
in favor. 

Altholtz moved to adjourn. Bragdon seconded the motion, with the Board voting unanimously in 

favor. 

The meeting was adjourned at 10:30 p.m. 
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Planning Board 
August 4, 1993 

PRES~NT: Joe Knowles; Acting Chairman, Pat Dunn, Howard Altholtz, Kimberly 
Jermam 

=mfft"I~~;ard ~arter sub~tted a buildiQ.g permit ~vplication for Charl~~ff 
____________ S ___ to c ean out eXIstltl~ foundatlOIl,. cap WItli 12" of concrete an U1 d 
a conventlOn . y ~me garage with 10' wallS and 12 pitch roof, 33'x 43', to be used for 
homeoccupatlOn bIcycle reparr. . 

Jermain moved to approve the building permit application for Charles & Amy Sim, 7 
Main Street, new construction of a ~rage on existing foundation, 33'x40', and to authorize 
the use of construction for to be usea for a future home occupation bicycle repair shop 
subject to th;e home qccupation bylaws. Altholtz seconded tile motion, with tlie Board" 
votmg unanImously In favor. 

A ~ldjp~ ¥~ applic3~P was submitted for Do~M' FnId Ruth M. Hughes, 18 
Pr __ e ___ t ,-__ or an a hon, 12'x20', bedroom an a e · argement dormer. 

AlthoItz moved to approve the building permit ~pplication for DougJas-H. and Ruth M. 
Hughes.: 18 Prospect-.stree~ for the expansion ola bedroom and baIhroom dormer, 12'x20', 
under tne Essex bylaw 6-4~ that the proposed extension or alteration shall not be 
substantially inore detrimental than lhe existing nonconforming use to the neighborhood. 
Dunn seconde,d the motion, with the Board voting unanimously In favor. 

~l¥jng permi1 application was submitted for ~jcbar~n~ S~ ~~rns, Red Gate 
, or an a ItlOn to np off mudroom and ad on to tc en, x . 

Knowles said the way he has always seen it in the last few..Years is whether or not the 
existing footprint has changed. Carter expressed that under 6-4.2 the footprint can be 
changeo if it does not make it any more nonconforming than it was before. Therefore, 
Carter expressed that Burps was not making it any more nonconforming for the simple 
reason he IS not encroachmg an.Y!11ore on his line. Knowles feels as though you cannot 
inqe~~e the ·footprj.nt under 6-4.2, and if y'QU {lo add to foo.tprint then you are making it by 
deflmtlOn substantIally more nonconformmg m a lot that SIZe. 

Dunn moved approve the building permit application for Richard and Sandra Bums, Red 
Gate Road

i 
for the addition otTmu(lroom an(l add on to kitchen, 10'xI2', the difference in 

square foo age will be 120', under Essex bylaw 6-4.2 that the..proposed extension or 
afteration shall not be substantially more aetrimental than tlieexisting nonconforming 
use to the neighborhood. Altholtz seconded the motion, with the Board voting 
unanimously In favor . 

.Jermain e~ressed concerns to the Building Inspector regarding trailers owned Warren 
Smith, 11 App'e Stre~t, and located '\t this property. People have asked Jermain how many 
apartments eXIst at this complex. Snnth was only to have four apartments and now he has 
SIX. J ermairi expressed concerns for the two basement apartments. Carter said this bas 
existed for over ten years. Jermain explained that now lie has brought another trailer, 
therefore that's baSIcally another unit. Carter explained that a permit can be issued to 
allow the trailer to be at the location for one year. They can ge a buildin..e; permit for the 
trailer for one year. If the trailer is going to Be lived in It should only be tOr tempor~ 
purposes, such as fire and renovations. Carter said he would check to see if a permit was 
Issued. 

William Perkins, Damon Boutchie1 and Bruce Julian from the DPW meet with the Board 
to discuss purchasing a lot and budding on Scott's Way, and also a motion made by the 
Board regarding Pine Ridge subdivision. 

PERKINS: We need a new location for the Department of Public Works. We are here to 
find out whether or not one can be established there. AnQ if we can there will be a long 
procedure to get everything ~pproved, because obviously It'S in the water protection 
resource area, and there WI115e certain requirements, and~pecial permittmg. So, I ~ess 
the initial question is the Plannin~ Board's reaction to a DP\V garage down on Scott sWay. 



KNOWLES: That development is grandfathered. The water shed doesn't app,ly. I don't 
think it would the Planning Board any favors if the DPW came in and didn't laKe some of 
the water shed protection elements in mind. 

DUNN: As far as storing the salt, and stuff. We all felt that would be detrimental to our 
water shed area. Could you do something to contain that? 

PERKINS: It has to be done. You can't just pile it up. It would certainly be to our 
advantage to have a building. Obviously cost IS a big lactor. 

ALTHOLTZ: Would you be putting an underground fuel tank in there .. 

PERKINS: We buy all our fuel at the local stations. For what the town uses in fuel it 
doesn't make sense to do that. 

JERMAIN: Would you be storing anything that would effect the water protection area? 

KNOWLES: Solvents or cleaning solutions? 

ALTHOLTZ: Would you be repairing any of the vehicles up there? 

PERKINS: Nothing major. Things would be stored up there, but in a very safe container. 
We're not storing anTIhlng of any.sIgnificance. I don't think we store anything other than 
gas, paint or motor oil. Part of tms move is to eliminate the stora.ge of our excess material 
Clown behind the tennis courts because of the volume of kids durmg the Summer, etc. 

ALTHOLTZ: What type of excess material? 

PERKINS: Fill, leaves, and stuff like that. 

ALlliOLTZ: Asphalt? 

PERKINS: It's a possibility. 

ALTHOLTZ: Have you gone to the Conservation Commission? 

PERKINS: No, our first step was to come here because of the water shed protection area. 

KNOWLES: The restrictions that you find in the water shed protection act you're already 
doing. You have it in containers and there is nothing stored oelow ground or outside. It's 
pretty straight forward. 

PERKINS: If your Board could write a letter then we can then proceed with our next step. 

KNOWLES: Okay. I think the sense of this Board is that it's fine. 

Willia1!l Perkins a1so brou~t to the Board's. attention. a mo.tion that ~as m;tde previously 
regardmg a donatIon to the DPW from a reSIdent of Pme Ridge. Perkins Said die DPW 
cannot do anything with this because State law states they cannot accumulate any excess 
funds and if tb~'y accumulate funds for more than three years they would have to tum it 
back. The DPW under this law would not be able to accept this chec~ therefore would be 
returning the check to the donor. Knowles felt as though It would be better if the funds 
went directly to the Planning Board. The DPW felt more comfortable with this agreement. 
The Planning Board will discuss setting up this fund with Town Counsel. 

Attorney Mark Glovskv representing.Ericlostrom met with the Board to submit a Form A 
for his property locatea af189 JohnWise ve. The plan does not meet the Essex zoning 
bylaws, thqefore Attorney Glovsky withdrew the Form A application along with the plan to 
be resublDltted at a later date. 

Dan Ottenheimer, .John Wise Avenue, and also works for the Mass. Bay Programs met 
with the Board to discuss underground storage tanks in the water shed protection area. It 
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was his suggestion that the Fire Chief have these tanks tested regularly. He explained the 
Fire Depanment should require that a test be.J)erformed and then review the fest to make 
Sllre the tanks passed the test. The Planning Board suggested Ottenbeimer go to the Board 
of Selectmen. 

Altholtz_ sj)oke with Bob Coviell.Q., 44 Main Stnet, regarding the display of antiques on his 
deck at Main Street Anti~ues. Loviello presented Altholtz with minutes from tile Planning 
Board's September 5, 199U meeting regarding this issue. Altholtz read the aloud. The 
Board still nave concerns with furniture down the sidewalk. Altholtz suggested writing him 
a letter regarding this issue. 

AlthoItz brought to the Board's attention a makeshift auto repair business at 121 Western 
Avenue. This Will be brought to the Building Inspector's attention at this next meeting. 

The Board discussed enforcing the Essex zoning bylaws. The Board discussed imposing 
fiI!es and <;reating a by,law to properly impose Mes. The Board would like to furtlier discuss 
this at therr next meeting. . 

Jermain moved to adjourn the meeting. Altholtz seconded the meeting with the Board 
voting unanimously m favor. 

The Board was adjourned at 10:00 p.m. 

3 

•. < 



Planning Board 
July 7,1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George Bragdon, Pat Dunn, 
Joe Ginn, Kimberly J ermain 

Dunn abstained from the following application. 

Hlf~~ I~~1f~C~;d Cart<fi!i :r:esubmitted a build,ing permit application for Rar9?;Dfcd ______ 1 _______ tc_, for a non of apartment Wltn two bedrooms and 1 1/2 bat s or 
e er y parents. copy a the condo deed was presented to the Board. 

Altholtz moved to let the previous motion on June 16, 1993 stand. Bragdon seconded the 
motion, with the Board voting unanimously in favor. . 

Bragdon abstained from the following application. 

A 'Q,~i1ding £e~apE,licati~n was submitted for Donald Metcalf, 118 Martin Street. to 
bwl a sing e y orne, 2'x26'x20' . . 

Ginn moved to approve the building permit apRlication to Donald Metcalf, 118R Martin 
Street for a third princiPle dwelling on a Lot oT 3.05 acres, for a single faniily ranch, 
52'x'26'x20', subject to Conservation approval. This is to our approval oflast year 
allowing three principle dwellings on one lot. Altholtz seconded lhe motion, With the 
Board voting unanimously in favor. 

A buDding peiR~ ~Jicatjon was sub~tted for Mnmes H. Genest, 10 ~pri~~~f.eet, for the 
construction 0 'x garage. The angmal buil g penmt was Issue ill · . 

Ginn moved that the Building Inspector reissue a building permit for J ames Genest, 10 
Spring Street" for a 30'x40' garaJle as approved in the May 2~ 1984 meeting, and not to be 
used as a dwelling unit and let iCbe nofea. that a portion of tne ~rage may be used for a 
~orkshop by the owner. Altholtz seconded the motion, with the JJoard votmg unanimously 
In favor. 

Attorney John Andersol,!.: on behalf ofDario & Gloria Galli, Lakeshore Road met with the 
Board to discuss an ANK plan. 

Attorney Anderson wanted review the p,Ian and make sure the denial on the record was 
accurate. The Board felt their oriW1lal aenial on Jl1lY 16 1993 was accurate. They were also 
advised that since their homes were located in the Town\ watershed district they will need 
to app'ly for a special permit from the Planning Board if the lot division is approved by the 
Boaru of Appeals. TIle Galli's were given a copy of the minutes. . 

Jermain moved to approve the minutes of the July 16,1993 meeting. Altholtz seconded the 
motion, with the Board voting unanimously in favor. 

Apublic hearing was held for Russell and Betty Hod2kins, 44 Story Street, in accordance 
wIl:h the MassaChusetts General Laws, Chapter 40, section 15C and Section 3 of Chapter 
87, for removal of 3 · stone wall on a scenic way. 

PENNOYER: I would like to open the public hearing for Russell an~ Betty Hod~kins, 44 
Story Stree~ in accordance with the Mass. General Laws, Chapter 40, Section 15C and 
Sec1Jon 3 or Chapter 87, for removal of a stone wall on a scemc way. 

JER1v1AIN: (A letter from Joan Bucklin, 36 Story Street, dated June 21, 1993 was read into 
the IDlllutes.) 

ALTHOL1Z: What's in the trailers? 

PENNOYER: Let's address the stone wall first. You were going to bring us some 
photographs? 

JERMAIN: I asked if there were any photographs to see what the condition of the wall was 
originally because they had claimed that it had oeen opened for one period and then it was 



closed again. And they were actually bringing it back to an original state by opening it up. 
And I was just wondered if there was any pholographic record of this change of the 
appearance. 

DUNN: Years ago, I don't remember how manv, but years ago that wall was opened for 
one of our tractors to go into. This was way bacK:. And my husband did get in through there 
and out back. I don't remember if they did a garden out there or not. I remember liim 
going in there and that wall was open at one time. 

WALTER ANDREWS: I live down the hill from him. The only thingJ would like to be 
assured qf js there is a drain right there and the openin..Q; would not beIill.ed in or closed 
because if It was closed I woulCl get all the water from ~lory Street down mto my yard. 
Other than that I have no objectIOns whatsoever about the wall being removed. 

DUNN: How is it right now, Walter? Are you getting any water now? 

ANDREWS: No, because there is a dr-ain right there in front of it. But, I wouldn't want 
this to be hot-topped. 

PENNOYER: Does this require anything from DPW because it's a curb cut? 

DUNN: DPW said they would give the permit after we allowed it. 

B. HODGKINS: He said he didn't have any problem with it. He just wanted to follow 
procedure. 

JERMAIN: So they won't be closing up one driveway? 

DUNN: No, it's a duplex. A two-family. 

GINN: Are utilities going up the lower of the driveway? 

R. HODGKINS: No. 

GINN: So the only use of that is just access. That's all. When this problem initially started 
there was construction going on? Is that correct? And is that why you came into tlie 
Board? 

R. HODGKINS: Yes .. 

GINN: So during constructiop. you wer(f goinJ!; to remove the stone wall so you could get in 
and out and then you were gomg to put IfbacK? 

R. HODGKINS: Yes. 

GINN: All the construction is done now and it's iust easier to use this for access in and out 
of the property. Is the building trailer still there7 

R. HODGKINS: There is a trailer parked in that driveway. 

PENNOYER: What kind of a trailer? 

R. HODGKINS: A box trailer. 

GINN: Is that going to stay there? 

R. HODGKINS: No. 

PENNOYER: How long has that been there? 

R.HODGKINS: Eight months. 

PENNOYER: Is it registered? 

R. HODGKINS: Yes. 
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GINN: The woman. who wrote the letter brought up this issue. 

ALTHOLTZ: I think the trailers need a license from the Board of Selectmen if they're 
there for more than three months. 

GINN: You can have a box trailer and it has to have a permit every year. Dick Carter 
issues a permit. It doesn't have to be registered. But tlie lady who wrote the letter brings 
that issue up, that the trailers were there when the trees were cut. 

PENNOYER: Which was when? 

R. HODGKINS: Eight, nine, ten years ago. 

PENNOYER: The trailer were there then? 

R. HODGKINS: Yes. 

JERMAIN: Have you ever had a permit for the trailer? 

R. HODGKINS: No. They are not going to be staying there. 

GINN: I think the Board should discuss it because it was brought up in the letter. 

PENNOYER: (Reads aloud minutes from June 6, 1990.) 

DUNN: Sheldon, I think that was just explained to us. And by the way I have talked to 
Betty and Russell on it. That was a second though,t. At the time, fine, we're gping to close 
the wall up. No reason not to. But then living in the house and all, they founa that they 
would like to have that access to down back. I've driven by then daily, back and forth to the 
stand, from what I see they are using the upper driveway. 1 think this driveway is a driveway 
of convenience. It isn't going to be Iravelea out of all tl'ie time. It would be more 
convenient to have it open to get to the back part of their house. 

GINN: I think that we're kind of overlooking that there was access to that area to start 
with. They didn't remQve the entire portion of the stone wall. They removed a portion of it 
to make it a little bit WIder. I don't have ~tProblem with that access and use of tfiat area. I 
do have a little bit of concern With the trailer. If that were to stay there it should be 
Rr.operly peI1Ditted or i.t S40.uld be removed. Apparently someone brings up the fact that 
mere lS a trailer and It IS VISIble. .. 

R. HODGKINS: Yes, it is right beside the house. You can't miss it. It's not going to stay 
there. 

PENNOYER: Is there anyone from the blie who would like to speak? (No comment.) I 
would like to close the pu15lic hearing. 

Ginn moved to grant a special permit for Russell and Betty Hodgkins, 44 Stol"l' Street for 
removal of stone wall on a sceillC way, that the second access to their property IS not the 
removal of the entire stone wall but a portion of the stone wall of an already existin~ 
openinJt in the stone wall so that t4~y may use this as access to the lower portion of Their 
lot andflouse. And again I would liKe to have it noted that it is an existing openin~ in the 
stone wall that was enlarged for that use. And the area be continually mamfaineafor 
drainage purposes to lower properties and the existing street conditions. Dunn seconded 
the motIon, With the Board voting unanimously in favor. 

PENNOYER: I would suggest that if you were goingJo have the trailers there for longer th 
an a couple of days you shoUld go to Dick Carter forThe permits. Thank you. 

The Board dis«:u~s.ed the conflict of interest regardin~Jermain's p.artici~ation on 
proposed subdIVISIons on A'pple Street by Peter Van Wyck. Jermam reaa out loud a letter 
from Town Counsel regarding this matter. 

JPRMAIN: I think we covered this initiallY when we ~ked Tiem.ey to loqk at my 
crrcumstanceskto look at corresrondence r made to this Board pnor to bemg elected to the 
Board. We as ed him to look a that. We asked him to look at the proximity of where I 

3 



lived, the _p'roperty I owned on Apple Street, and to tell me whether or not I should p'roceed 
with speaRing m'-y mind on the particular cases that are involved. And I was assured by him 
and tile Ethics Commission that my opinion is mv Qpinion and unless there can be p,roven 
to be, and the Plaintiff has to _prove tHis, substantially that'r have something to be ~ained by 
my opinions and voting basecf on my opInions, that r s.liould Lust go ahead and just Iollow 
normal ~rocedure there is to make my positions clear. And-l thiD.k we did that with 
Tierney s letter. I just want to say if~ou ~o back to the letters that I submitted to this Board 
prior to becoming a member of the Boara, those letters and the petition that I signed prior 
to becoming a Planning Board member state exacJly what my inferests and opinIons are 
about the two developments involving Peter Van Wyck. I iliink there are four of them, and 
the two petitions than signed I have been asking the Board to consider public safety. And 
that is tlie issue that I've (lealt with and that is tHe issue that I've stayed with. And I think 
that is a matter of public record because I submitted the letters to the Planning Board. And 
they c;m be read by everyone. So it's quite clear what my opinion was prior to oecoming a 
Planmng Board member. 

The Board feels as though this issue has been addressed twice with Town Counsel and the 
Ethnics Com:mission. J ermain's interests and opinions are not substantially different 
from the ~eneral public, therefore the Board feefs comfortable with her position relating to 
p_arti~wafion in Low Lind Farms and Turtleback Road subdivisions by applicant Peter 
Van Wyck. 

A Public Hearing was held under Massachusetts General Laws, Chapter 41, Section 81, 
and the Rules and Regt!lations relative to Subdivision Control of Essex, Section 6

i 
to 

consider a definitive subdivision plan of land known as Low Land Farms, off App e Street, 
applicant Peter Van Wyck. 

PENNOYER: I would like to open the Public Hearing for Peter Van Wyck for the 
IDJRlicant Peter Van Wyck under Mass. GeneralLaws Ch~pter 41, Section 81, and the 
Rules and Re!!U1ations relative to Subdivision Control of ESsex, Section 6, to consider 
definitive subllivision plan of land known as Low Land Farms. 

DUNN: Where do we stand right now? Who is it that wants this motion rescinded? 

PENNOYER: There was a request made by the abutters through a petition. 

DUNN: Because as I was reading here, Mr. Clark went along with tha"4 or not? 

CLARK: Where I think: we are p,rocedurally is the Board signed the plan. We decided we 
would not object to a public hearing; in order to allow peol'le who had moved to the . 
Qropertv since the approval could state their views to the Board. The moving P¥1Y here is 
the _pet11ioners who are trying to convince this Board to amend or rescind the prior approval 
of tfie plan. 

PENN OYER: I think we have a public hearing not just for the people who moved· there, 
it's the public. It's open to the public again. 

EUZABETH FRYE: I am a party to one of the petitions before y,ou. We had hoped for a 
public hearing before your Board Becided to sign the plan again, which had been SIgned by 
a Board five years previously. But you decideato do othefWlSe. And we still want our 
chance to asR you fo rescind what lias now been done byyour Board, instead of what was 
done by a prior Board. Now, on several occasions your-Board said you would not make any 
decisions until you had looked into the files and at the minutes to get the background of the 
case. And as far as I know that was never done. And I think it's ve:r:y importanl. And I have 
done that. I have the minutes leading up to the original denial and Peter's coming back, 
and then the approval of that plan. And I think it's lIDp'ortant that you hear the reasons why 
that plan was denied in the first place. If it's all right with you I woUld like to read from 
these minutes. So let me do tha and then I have somethirljt else I want to say about 
Turtleback Road. (Reads minutes from the October 21, 1~7, October 27, lY87, November 
4, 1987, December '2, 1987, and January 13, 1988) 

PENNOYER: We will look into these minutes. 

FRYE: Now, I object to their app,roval. I think it's verywropg. I don't care if you can go 
out your driveway and go right or left you're still coming back 10 a road that has one 
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entrance and exit. And if vou approve this, then you're going to ap,prove another loop on it, 
and another loop on it. That's why' it doesn't make any sense. AIiathe other thing I feel is 
in the first Rlace~ and this goes back to 1978 a complamt and stilmlation on the condition of 
Turtleback Roau. TurtleBack Road was not built according to the cross section which was 
on the plan. The cross section on the plan conformed to tHe regulations. Turtleback Road 
did not. Whitland and Howe came down from Wellesley and cnecked it out, and said they 
conducted certain engineering tests and studies on TurtIeback Road. Said tests have 
disclosed that TurtleBack Road has materially failed to comRly with the specifications 
setforth py the defendant on the subdivision application fimil plan and fails to comply with 
the specifications setforth for road construction. This is on the complaint. The Town of 
Essex has obtained enIDneerin~ advise that said road must be reconstructed to provide a 
safe and lasting way OIaccess tor vehicular traffic including fire and emergency vehicles, 
and on. The response of the defendant who savs I have a purchase and saIe agreement on a 
house. And they_say no more of that until it's fixed. Then out comes the stipUlation that 
says Turtleback]<.oad in Essex to be repaired and to comply fully in all resgects with the 
requirements of the subdivision, and tlie State laws for the road. The stipillation called for 
removal of the present asphalt pavement. This was not done. Spot worK: was done. Now, 
the Town did not m..ck un on thIS "QIoperly. This road was not done like this. So the Town 
dropped the ball. ~l'herefore, the~l'own Will not take over that road because it is not 
properly built. 

ALTIIOLTZ: What would you like to see happen? 

FRYE: I would like you to get rid of that other plan. 

ALTHOLTZ: The whole loop? 

FRYE: The whole loop, because I think until other things are straililitened out he doesn't 
have any right to do it. But if he has to do it I am sick ana tired of t'hese plans that have 
been gomg on for so many years where he comes in with a road. And say~ we didn't have 
0)..lI perks. There is W~e flUnks oUand. And.then he can come in with hi$ plan and 
CIrcumvent the subdiVISIOn regulatIOns. Just like Low Land Farms. Just like all of them. 

ALTHOLTZ: You're also worried about some of the larger lots being subdivided? 

FRYE: Who keep,s track of these numbers? There is no control. Who gets the twelve 
lots? First come. First serve. How, how is it done? ·· . 

ARTHUR HODGES: I have in front of me a petition by Sam Hoar who does not live on 
ApRle Street. He lives on RocJcy Hill Road. And he is not here tonight. But I would urge 
the Board to consider his petition and memorandum seriously. My concern here revolves 
around the process that tHe Board has gpne through over the years, which I think Mrs. Frye 
has articulated very well. But, along WITh that it seems to me there is a number of things 
that get lost from one meeting to tlie next. At one meeting it was noted that there was 
going to be a traffic study done and the board should not take any action on this plan 
mclucing Low Land Farms until the impact of public safety be done. I think it was a survey 
that was, at least. in process Qf being done~ I'm simply asking for information. Has the 
Board now got iliat informatIon in front or them? AIid do tliey feel comfortable m~~ 
decisions on this plan. or any other plan, based on the in...Qut of an impartial ewert not Nlr. 
Van Wyck's en~eer? What has happened with that? That's a simp1e question. I do know 
that aRP~ared ill write up of one the meetin~s over the las. t year that thaI was an essential 
part 011he deliberations of the Board. CoU(d I ask that question? 

PENNOYER: I think it was an essential part of the decision process for Low Land Farms. 
That traffic study is under way and is due shortly. And that is why we have not addressed 
Low Land Farms at this point. 

HODGES: Would that traffic study have any bearing since itis right across the street from 
that? I would just submit that it woUld seem to me just common sense that if Low Land 
Farms and Tuftleback Road are right across from each other, and we're talking, I believe, 
about at least as many houses as on the Turtleback Road side, that would be ilie rational 
thing to do. To have that all in front of you soyou can see as a Plannin~Board and to be 
able to have some feeling of impact on both of these projects on Apple-Street. Which we · 
all know and has been documented is winding, narrow and dan~eJous etc. These should 
not be viewed as simply ways of obstructing and frustrating Mr.-Van Wyck's obvious IX legal 
ability to built rational development on Apple Street. I don't think anyone, and cert:iinly I 
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as a resident of the street, would deny and say that he can't do anything. I think truly if the 
word planning has anv sort of meaning or definition, two developments on either side of a 
very narrow street with a major number of houses going on, I think it would be a great 
mistake for the Board to simplY say we are not doing tnat on this propertY. We're doi~~tk 
on the one on the other side. It doesn't make any sense to me. So that's one point. I 
I have observed this over th~ years and this goes back to the early development of 
Turtleback Road. I've seen Mr. Van Wyck's plans and his approach is just to say here's a 
121an and this is how I'm going to develop_ it and there is going to be eight or nine houses on 
-1 urtleback Road. The last lot is alway,s The biggie. He is never able to tell you what's going 
to be able to happen to this lot. He sells off lots one through six and then the last lot is the 
one that he .0bvlOusly now putt~g on .another loop. I thinK: t9 me it's inconceivable, even 
though It mIght have been 12erIDlfted ill some obscure place mMarlboroug4. It's 
inconceivabfe to me that a PlanninR Board would allow a develQper to continue to put loop 
upon 100R upon loop, and pretend That that's a different road. The whole intent of the 
zoning bylaws that the Town has put in is to try to put some sort of restriction on a 
developers ability to put a single road in off a road like Apple Street. And that's why you 
had your restrictlOns on lengtfi and a cul-de-sac. And then to slap another one on tag of 
that seems to me to completely get around and frustrate the intention of the Town. So 
those things really do concern me. So based on traffic and existjp.R zoning laws you would 
certainly take a ven' hard look at this. Not to prevent Mr. Van Wyck from doing what he 
should be able and entitled to do. But I think there has been a method or pattern that has 
gone on over the years is simply not allowing the PlanninlLBoard to see the total plans so 
they can make a rational judgement on the lIDpact of the Town. And I think this IS truly 
going to have an impact on tfie safety of that street when you combine it with all these 
others. 

MARY SCHADE: Why should a road be called a scenic way if there doesn't seem to be 
more definite limitations put on it? . 

DUNN: I know that these people have all their concerns, but are we getting a little bit away 
from thtf fa<;t that we were given directiop. that if the plan. had not been ch~¥l{d then we . 
had to SIg:q It. If there were no changes, It wasn't up fa this Board to do a tr c study at. this 
tim~. I:m just wondering if we're gefting, away from that. I don't think we had a chOlce not 
to SIgn 1t oecause of no Changes on the pl.an. 

PENN OYER: It does state that we have the right to modify it if we felt there was 
substantial change. . 

DUNN: By the way I can understand theco~cerns. I'm not saying I don't go along with a 
lot of the concerns. Just that I'm wondering if we can do anyiliing about tliose concerns at 
this time where we were not the Board to approve this. 

PEN,NOYpR: The process is allo~BJ~ to listen to the public and take that into 
consIderation on what we have done . . far. . 

ALTIIOLTZ: I did read Sam's memo. And I think one think he's saying is that the 
changes i.n the n~ig,hbqrho09 and the makeup of the abutters constittites a change because 
the p1an 15 now SItting m a different context. 

JERMAIN: Can I s,Qeak based on the fact that I signed the petition and I also sent a letter 
on March 14 to the Board. I would just like to speak on thaf. My main reason for sigging 
the petition that was submitted to you to ask to nave the public Hearing was that I reilly feel 
that not following the subdivision Mes and regulations and allowing al.oop added on to a 
1200 foot road islJasically giving a waiver. Ana I don't think that ilie PlanninjtBoard that 
made the decision tQ &ign the certificate really looked at the context in which That waiver 
was offered. And I think they had the oPRortunity to based on the fact that the developer 
didn't submit the .plan within: the six month perioa of time and didn't do that for reasons I 
don't know. But.fie allowed it to lapse and made the opportunity for the Board to look at 
the development in the context of conteIllPorary circumstances. And in my letter of March 
14, I felt iliat after the meeting of March 3, where it was outlined by Tierney how the Board 
was to act in dealing with the certificate that they were misled and InStructed by the 
developer's counseL On March 4 I gave John TIerney, a call because I wanted to find out 
what he was actually askinJ!: the Planning Board to do in that situation. And from discussion 
with him I composed this fetter of MarcIl 14 because I was really concerned that the 
Planning Board did not have clear understandin...,g of what they would be doing by' signing. 
that cerlificate. From my discussion with John Tierney I came away with the un<ierstanaing 
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that the Plapning Board did -have the opportunity to ei.ther amynd 01: rescind the plan. And 
I felt that WIth ail that was gomg on on Apple Street WIth the dlscusslOn of Turtleback Road 
and Low Land Farms !ITven the nature onne discussion e.i. the traffic circumstance that the 
PlanninR Board shou18look at this in context in contemporary times. So I would just like to 
suggest That my particular involvement with the sigpinK of one of the petitions that has 
aSKed for this review is so that you can re100k at John Tierney's advice to you, see for .. 
yourselves what your options are, and consider the circumstances on Apple Street that have 
been discussed in the last year WIth regards to Low Land Fanns. And look at the situation 
of adding a loop onto a SUbdivision road, which essentially to my way of thinking is adding 
and going beyond what the subdivision rUles and regulations allow tor. . 

FRYE: I think you will Rrobably realize this when you read the minutes. They did not 
request this as a waiver. There was no w~ver that was granted by' the Board. In acc~pting 
that plan you accepted the concept of adding a loop to a dead ena road: Not as a WaIver. 
There you might De in trouble. r mean if somebody gets hurt up there in an emergency, 
after tiley getleeling better they might sue the Town. 

CLARK: It seems to me y.ou have a cluster of issues which identify with th~hysical plan as 
it was addressed by ~.previous Board. Things that have not chanR~d at all. The road aild 
the loop, and things like that, are in the same shape as they were live years ago. Then you 
have two other thillgs. that mayor may not have changed, one is people have moved to the 
neighborhood. I'm Kind of curious tliough, I think: one of the purposes of this hearing was 
to illvite people to. speak who have moved to the area since the approval. ~ haven'.t heard 
anyone here Iden.tifY themselves as such. So I wonder whether or not that IS a re ~. } . ~: o ncern, 
or whether were just rehashing1he same issues for the same people that has beeL ~' : i in~on 
for years an~rrrars and years. -rhe other issue that I think: is fair, or that this Boar...:. mi t 
look at in a erent 'bfXk is the issue of traffic and safety which IS being addressed by e 
traffic study. I don't t · this Board can take any action with regard to that issue if you 
were to amend\ rescind or modify the plan, until we've had a chance to look at that report · 
and talk about It. So I would be ill favor of continuing this hearing on that issue alone. 

PENNOYER: Any other comments? I would like to continue it. 

GINN: I think that if any of the abutters, neighbors, people who have a concern about this 
be welcome to the Board to write a letter ana state llieir concerns to the Board so we can 
haveth~t on file. Because I think there is going to be ~ work stuill' for t~s Board to review 
evervthing. And not necessarily abutters, out anyone ill Town. There IIDght be people who 
can't be aI this meeting or other meetings. I woufd like to make a motion that we continue 
this public meeting toour first meeting ill September and then at that point that we close 
the public hearing on this. What I'm thing to eliminate is this going on and on and on. 
And come next AUgust we're going to De SItting here with this same dilemma in front of the 
Board. I think if we put a time limIt on sometliing and everyone can get their: eleventh hour 
into the Board ap.d tfien the public hearing is closed. We will then have our time to go 
through everything. . . . 

PENNOYER: By that time we can make a request that the traffic study be completed. 

ALTHOLTZ: Does anyone have a number of lots that would be an acceptable limit? 

FRYE: It wasn't for me to decide that It was a decision for the Board. 

ALTHOLTZ: So it's not a numbers game. You just don't like the concept of the loop. 

FRYE: I know it's wrong. He built his own situation. He has one road. He had enough 
for an exit. And he sold nouse lots instead. Now, he has a dead end road. Sorry you cannot 
have 1800 feet on top of a 1200 foot road. 

Ginn moved to continue this public hearing until our first meeting in September and at 
that point that all information be on the table so we will be able to close the public hearing 
at the end of that hearin~ I would like to further add that it is extremely hopeful that the 
traffic study be complete a. and presented to the Board at that time for its reYlew and then 
later discussion. Jermain seconded the motion, with the Board voting unanimously in 
favor. 
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A public hearing was held for Marianne McCartney, 9 Harlow Street, for a Special Permit 
un~er Section 6:6.9 of the zoning bylaws to convert existing three-family dwelling into legal 
umts. 

PENNOYER: I would like to open the public hearing for Marianne McCartnev, 9 Harlow 
Street,}or a Special Permit under Section 6-6.9 of the zoning bylaws to convert 'existing 
three-Iamily dwelling into legal units. 

GLOVSKY: We've done a lot of homework since the last meeting and the exercise was 
most worth while because Marianne McCartney notwithstanding aavise of Counsel that she 
had the right to do what she was doing and favorable reports from other town agencies, has 
determined that at this moment she would like to respectfullv reQuest to withdraw her 
special permit without preiudice. And, if I may, having said tbat r will e;qJlain a little bit of 
liistory and answer some 01 the Questions you have asKed. There was a lot of mystery. A lot 
of questions about dates and per1nits and site plans. We've done that homework . .Md 
Marianne has also done a tremendous exploration in her back Lard. There is some question 
now on who has jurisdiction with res{Lect 10 the s~tic system. The system itself is located in 
Gloucester. The house is located in Essex. The Gloucester Board of Health is convinced 
that it has sole jurisdiction with respect to the septic system. In any' case her_plan is to 
cOIDQlete work on the system. She is in the process of redesignj.ng it and addffig to it to 
satis,~ both the Essex and Gloucester Boards of Health. And thaI is in process and won't 
get fihal approval for a few weeks. We have determined as theseJ~ackages indicate that the 
original bUilding permit for the house was issued in AU.!?Jlst of 1982. Ana it was followed by 
~n occupancy permit sign off in April of 1983. In July 01 1985 a building permit was issued 
tor the garage, not an aRartment JUS! a garage. That pernut was not SIgned off. L.y{3S noted 
m M-r. Carter's notebook a:p.d ~ere IS, no paper record.other than th~ notebook.'fve . 
antIcIpate occupancy permlts will be Issued momentanly.for two umts. ACCOE· '.~ to Mr. 
Carter two minor cHanges will be needed. A window will be enlarge9 and a fir ,:; wall will be 
created between the garage apartment and the main house. WhafMarianne is leaning to 
do at the moment is using the property as a two-family. That is why we are withdrawing the 
apRlication. She thinks its best use is as a two-family. Not because of the septic sy:stem or 
parking won't be able to serve the needs of three units. But through this process she has 
lost two tenants. The intention is to do the work that is necessary m order to get all the 
final sign, offs and OCCllpancy permits for the two units and approval for the s~ptic system 
from both Board's of Health. She has continued with water testing with the Delay's. Their 
water was tested and is okay.. There is no evidence of problems in the neighborhood. And 
that's where we're headed. The exercise was most woithwhile. It alerted us to a lot of 
issues that wouldn't have otherwise been addressed. And thank you for the guidance you 
gav~ U~. We are presenting tb:e request {or leave tp withdraw the application without 
prejudice and we do not antlClpate we will be refiling. 

Altholtz moved to accept the withdrawal of the application for a special penni! without 
prejudice. Bragdon seconded the motion, with tlie Board voting unanimously in favor. 

John Bryne ofBY.rn.e Brothers Landscaping on Western Avenue met with the Board to 
inform the Boara that he has retained Clay Morin and a recharge-plan for drainage will 
be presented on August 4. 

Chuck Sim, 7 Main Street, met with the Board to discuss building a two-bay garage on an 
existing foundation on his .:proR..erty. He would like to operate a bIcycle repair shop out of 
one seclion of the garage. The JJoard did not have any problem with Sim building the 
garag-e. but advisea him he would have to abide with the home occupation bylaw and was 
also asked to show the Board a parking plan. 

The Board agt:eed to become a ':nember of the Massachusetts Federation of Planning and 
Appeals Boards, Inc. 

Pennoyer brought to the Board's attention a site plan review. He feels as thou~ the Board 
should be lookfug at puttin~ together a committee of some Planning Board member'S, but 
also outside Jl.eopie in the Town to work and try to bring this before the Town Meeting for 
approval. Tliis would be an important tool for the Planning Board. 

Jermain discussed a meeting she attended organized by the Mass. Audobon Society. 
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(eN i~ \\o? 
Ginn brought to the Board's attention an antique store, Ga¥eHe. Thev asked to put a deck 
on and thal was to used just for access. Now, the furniture is all the way down the street 
and down the sidewalk. Altholtz agreed to speak with him. 

Ginn brought to the Board's attention Max Callahan's dec~ which was suppose to be used 
for spillage. The deck is now has a full bar on this deck. The Board was concerned with 
proper permits. The Board will ask Dick Carter about proper permits. 

Du~ moved ~o adjourn the meeting. Bragdon seconded the motion with the Board voting 
unanImously In favor. 

The meeting was adjourned at 10:45 p.m. 
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Planning Board 
June 16, 1993 

PRESENT: Sheldon Pennoyer; ChairmaJ}._Howard Altholtz, George Bragdon, Pat Dunn, 
Joseph Ginn, Kimberly Jermain, Joseph l.\..llowles 

lYing InsEector,RjcHar~rter, puilding permit application for ~san A. Morin, 7~~e 
. to cons ruct a smg e t y resIdence WIth garage and a deck. asement IS reeor ed m 

1560 PG 362. 

Bragdon moved to ap,.prove the building permit application for Susan Morin, 7 Lowe Hill, 
to construct a single f"amily home with garage and a dec~ 96'x42'x'31. Dunn seconded the 
motion, with the Hoard voting unanimously In favor. 

Dunn abstained from the following application. 

A builc\¥Ug peffi~licatiQfil was submitted for If?J2~dBffenff(j15 Rear Story Street, 
for ad . hon 0 ap ent WIt two bedrooms an at s or e erly parents. 

Knowles moved to deny the application for Raymond Greene, 15 Rear Story Streett for 
addition of apartment with two bedrooms due to the regulations of condo and lot SIze 
restrictions. Altholtz seconded the motion, with the Board voting unanimously in favor. 

A bWldiug-Pirmiaawlic~n was submitteq for Nelson E. Se1t- Jr .. 135 Eastern Ayenue, 
for ootIngs, oun a on an wood construction breezeway, mu oom and garage. 

Ginn moved to approve the building permit application for Nelson E. Seli~ Jr., 135 
Eastern Avenue~ to construct a 20' x 46' garage, under the Essex bylaw 6-4:2 that the 
proposed extension or alteration shall not be substantially more detrimental than the 
existing nonconforming use to the neighborhood. A letter from the abutters is requested .. 

An A&R plan was subplitted for Dario C. & Gloria Galli, 43 Lake Drive, to divide two lots 
mto separate ownership. 

Knowles moved to deny the plan of Dario C. & Gloria Galli, 43 Lake Driv~ because it 
would violate the water shed protection bylaw by creating two lots of less than 40~OOO s.f. 
Ginn seconded the motion, WIth the Board voting unanimously in favori 

Dunn excused herself from the meeting. 

A public hearing was held for Marianne McCartney\ 9 Harlow Street,for a Special Permit 
to convert existmg three-bedroont dwelling into leg:u units. . 

PE1'{NOYE~: I open the P!lbJic hearing for Marianne .M~ey, 9 H.adaw Street, for a 
~peClalpernnt to convert eXISting three-bedroom dwelling mto legcil umts. Anycomments 
ffomilie Board? 

ALTIIOL1Z: Is the garage separate? 

GLOVSKY; Attached. 

PENNOYER: Do you have all the·'plans? We should lay them out on the table? I also 
want to read into the minutes a letter we received from the Board of Health and Mrs. 
Warren.",-CA letter from Mrs. Samuel D. Warrep, Harlow Street, addressed to the Essex 
Planning Board, dated May 26, 1993, was read into·the minutes, and a letter from the Essex 
Board 01 Healtlin Health A:gellt, Cypthia L Barletta, addresseil to Marianne McCartney, 

-dated June 7, 19,3 were read mto the minutes.) 

KNOWLES: I also have a letter .. (A letter from Robert and D~hne Borden, 54 Lufkin 
~7:~ie:.~dressed to Joe Knowles, Planning Board, dated May 3 I, 1993 was read into the 

PENNOYER: The whole system is in Gloucester. 

GINN: Which is Ilerfectly, l.e~al as long as it meets their requirements. Have you had time 
to respond to the Board of malth's lefter. _ 



../ ) 

ALTHOLTZ: Were electrical permits pulled for the work done in the basement and the 
garage? 

MCCARlNEY: I'm sure they were. 

S~Y O'MALlEY: Excuse me. The only electrical permit that was pulled was for your 
servIce. 

GLOVSKY: As you know I wasn't involved with this application at the outset. I got 
involved at the meeting before last. And prior to filinj1; the application, Marianne ~ 
McCartney obtained a letter from the Board of HealtIl that was directed to you that they 
thOUght the system was adequate for a five bedrooms. We acknowledged tnat since your 
last meeting we have hired an excavator to dig on site to determine the location and 
condition 01 the existin.g system. And the letter that you have dated June 7, 19~~ is in part 
on account of the new iilformation that we were able to pr.QVide. At this point lvlarianne 
McCartney is ready. :willing and able to meet' all of the conditions that the Board of Health 
has ~uggested. Anti It ~eeIp.S as though that.work can be done. We alreadyhave a fAYi'te, . . 
and It Tooks as though It will cost between SIX and seven thousand dollars. And at pomt 
that is work that will'take p-Iace no matter what. We think it. is pecess<\IY. I would listen to 
the corresp'ondence from the Borden's and the Warren fan;rily It soundS, to me asthougJ}, 
and I certainly can't spea)c fQr thew, the foremost concern IS waste water, sewerage, and 
Rotential for contaminatiQU of wellsWand wetlands. Certainly we need to com.J)ly WIth all 
the ~ard , QfH~alth I:eQ!.Uf~ments. e haye~eadv testeq our well and the. Delacy well. 
And we've determmed thatthe water yuality m;botliwells 15 more than adequate. . . . 
Additional. tes~ results are being opt$ed and we ~xpect that they will show that there is 
no cQRtaminaJion. Myunderstaildin,gIS that there IS subst~tial di~taI:ice between the 
locatiOll of $ij ~stem ~d theactuarwetlands. Th~system l5TIot In abuffer zone; as I . 
unde~s~d It.' And a fi.Jing ~ould not ~venbe teq~edto be made bef.ore the c;onseryation 
pefDllSslOn. And I believe we are not myour gJZoundwater recharge zone. I mIght reIterate 
a point or two that I made at the first meeting. This lot does contam 45,000 s.f. and today 
ttieowner of this property would have the rignt, if a permit were requested, to build a 

:g;~a:~ ~~=~~~r[gg~~~~JrMe 3fogaeth>.!e~~~e~~faV:~~~~~~~ and 
that IS wpatw~ mtend to keep on the SIte .. SoweCQuld have fiyeormore bedrooms.rna 
t\yo-,f.amily which· couldbe·constructed tp(iay asa nght. Certp.inly we would have to meet 
TItle 5, and Essex Bo.ard of Health requrr~ments, b~t we beli~vewe can do th(!t, and we 
mtend to do. that. With respect to converSIon of a smgle;family to a three-fanulyyom 

' bylawsreqUH~ th.at !here "Qe 'at le~t 10,900 s.f.per myelling Ullll-.. ·We·havemo. rel.h an 
15~OOO~J. per dwe1lingumt. There cantbe SUf>.stantial change m the.structure. · We 
Rropos~ no chan,gem the structure. There has to be adequate parking. There IS mere 
than ad~uate parKing. And lastly we have to be able to show that the proposed use not be 
more substantiaIly more detrimental to the neighborhood than a single farlrily use, or the 
use that could be permitted on this site which would be a two-family' use. And Iwould 
suggest to you thal so long as tl].e Board of Health revie,,¥s. our plans for ~ septi<; sy&tem 
l!pgrades there would be no eVIdence that would be suffiCIent fo deny this application on 
tile basis of substantial detriment to the nei~!i,~hood. We intend to do wlialever is 
nec~ssary tQsa~fy the requirements, aIJd I": . we will~atisfytqe requir~ments of 6-6.9 J. 
I think at this pomt you have the ~uthonty to ISSue a speCIal pern;ut copditionedu,pon. tp.e 
Board of Hearth approval of septIc system 1.l,pgrade plans ana satISfaCtion of the conditIOns 
listed in the Boarqof H~afth le~ter. And otfier than that I do kqow that people don't like 
change. I don't think this IS a si~cant change. We do appreCIate the concerns of the 
abutrers and we are determineato do whatever we can to assure the neighbors that we are 
not going have any adverse impact in the neighborhood. 

BRAGDON: The abutter, Dela~, haveyou reviewed the proposed plan that would be 
approved? Do you see any problems witll it effecting your wafer supply? 

MAR YELlBN DELACY: I don't see it effecting,. our water supply because there has been 
three families livin~_there for some time. And we-haven't noticeo any adverse changes in 
our water supply. Marianne had our well water tested recently, and Ei1,.0r to that I had it 
tested just two years ago. And at that t4ne there was.a multi,ply dwe . g next door ru;td 
there lias been no changes. All I know IS that every. time we ve had our water tested It's 
been pretty much the same from when it was a single family dwelling until now. 

ALTHOLTZ: Is there adequate parking? 
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GLOVSKY: The lot is approximately a little bit more than an acre. There is parking 
behind the house. 

PENNOYER: This site plan is hard to read. As I'm reading this drawing it does not meet 
the setbacks for multi-f~~ use. If you go for a two family, then it meets the setbacks. Am 
I correct? For a multi-f . the side yara is 100'? And you don't have a side yard where it 
is a 100'. 

ALTHOLTZ: Are we looking at Section K or J? 

GLOVSKY: We're going under SectionJ. We're not building a new house? 

PENNOYER: 1 know you're not. 

AL1HOLTZ: But under "J" I have a problem with subsection 3. The substantial 
enlargement. From ~y_ understanpin~ the house was built in 1980 and the garage in 1982, 
and subsequently qUlcIdy became inhabItant. 

MCCAR1NEY: The garage was built in 1985. 

AL1HOLTZ: Th.e garage was built separately. So the property was, in fact, ~nlarged to 
make way {or a third apartment. 

GLOVSKY: No, becausethe1@l'ageexisted and the footprint of the house and the shell of 
the house was kept the same. The use of the interior house changed. . . 

ALTHOLTZ: But the garaR.e wasn't there in the original construction. I understand it 
wasn't. It was built afterwaros. 

MCCARTNEY: Yes . 
. . ,' ' - ,'". . . 

ALTHOLTZ: I think: it constitutes substantial enlargement under subsection 3~ 

KNOWLES: Howmany peQple have live~ there at the same time? 

MCCARTNEY: I think thafsagoOd question. 'There is a smruoapartmenhwhlch I'm 
tIying to legalize. It is adequate for one person.:. The most we've had there is six people. 

KNOWLES: But there are three kitchens? 

MCCARTNEY: Ther~are three differe~t ~ts • . Three different kitchens; right. 

PENN-OYER: Ariy~th~~cofuri,~~tS ' ~~ ' th~ ~U'~c.? ·· '.' . . . ... . . 

'.MS: .. CAR.'. ' .. .. . TNE .. '. Y. :,Ieare · abQu~. tho e .... :p ... ropertv .. .. an.d.'. :l. car ... ,·:e ~bo . ut .. how.j~is run.lcareaoo ... : . ut how 
lhs ~e , ated.J take care oh~ .. lwoU1d-ll(}tleave l~ un-owner-occuplea. .', ' ' ., 

S~WARREN: .I'm not necessarily : c(>n~emed ~~t you, Qut when you die, when you 
.sellt. h.' e hqus. en. wh.:. en .y .. Q O!lu.leave. ' that's prop.: ab~y g01!lg~ . :. change. And$a~s p'robably up to 
the Plannmg Doard. 'WJlen my mot11er dies tfiere l§' gomg to be pressure to aevelop that 
land. How IS the Planmng Board gomg to control It. am Harlow Street afford to take on 
that kind of development. I'm nof concerned about you. It does look nice there. 

MARYEllEN DElACY: Can I make a comment based on what Mr. Warren just said. Is 
there any way the Planning Board can wt some restrictions on a permit that is gIven to 
Marianne based on owner occupancy. -[hen if the owner should reave the preffilses it would 
revert back to a single family. 

KNOWlES: I don't think we can do that because the permits are not issued to people so 
much as tbeproperty. 

" ' 

GLOVSKY: Marianne McCartney would be willing to accept the condition that the 
property be owner occupied, and that would be one of the conditions if the special permit 
were granted 

) JERMAIN: We cannot police thatkind of thing. 
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KNOWLES: I'm not sure that requirement would stand up either. 

GLOVSKY: Well, I think it might stand up. 

PENNOYER: Let me ask y'ou a technical question. Obviously, 'you have to have a 
certificate of occupancy, wmch means going and getting a sign oil from the electrical 
inspector, buildingjJ1spector, you know, getting eve!)1.!11.flg lIned up so you can finance this 
as 11 three-family. -How are you going to ao tha1? Maybe it's none of my business, but it is a 
pomt that has been brought up. 

MCCARTNEY: I would haye an inspector come. 

PENNQYER: But if the walls are closed, how is. any inspector going to sign off on 
somethmg they can't see what has happened behind the walls. 

GLOVSKY: There is a lot of construction unfortunately that has never been signed off 
either pre-code, post-code, or whatever. There are certain statute of limitations to deal 
with iliat. I'm sure you know there is a statute that if you built a house in the 40's and you 
didn't get a permit, and ten years goes by and there is a zoning problem, you're safe. 

PENNOYER: Yeab, but if it goes to a three family from a single. 

GLOVSKY: Use versus construction. They are two different issues. Unfortunately 
Marianne McCartney didn't know anytlring until she tried to refinance. As you heard from 
her and her son at the last meeting her husoand built this house without a wnole lot of 
involvement from her. An9 nP.es andbeha~or might h~ve ~een a little differenJ itt 1980 
and 1981. It doesn't make It nght. But she IS now m a SItuation where she has sumificant 
inyolvement. And I think that und.er the circumstances since it is an exist4Ig dwelling, and. 
WIth all due respect to the suggestion that the garaJ?;e wasn't part of the ongIp.al structure, It 
is part of the structure thateXlsts today. And so wliat we're ooipg is converting that existIng 
structure into three dwelling units. TIen I think the only question is whetherfhere is 
anything that can be determmed substantially detrimen(all0 the neig!:lborhood that we 
~an't. overcome someho~. Anq I haven't hearq. ~g yet that woiild indicate that there 
IS gOqlg to b.e a substantial detrim~nt- to the nelgh1:5prhoog. There are some unanswered 
Q..1!estlo1l$ With respect to the sep'tic and wat~r $iua1ity~ We've ~ereda-19t of them. . 
We're willing to answer more~ And we>re w;:r~ to comply WIth new reqmrements of the 
Board ofHea1th indicating that they need si . cantly more information and 
imp'rovements~ only three months alter a March 1st letter. March 1, as ~~:: know, we were 
tom the system was adequate to serve the needs of a five bedroom dwe · '. g. . 

~OWLES: I can>t get over th~ sense that irs'very difficult and ~owie's guestioB.Q9ints to 
1t,tOO, after the fact .. . J]lequestIon of enlargIltg,things.andwllen It was enfarged. Well, 
you don t have to · ernargeanything·now,butw1ien was It enlarged.: 

GLOYSKY: WpatwaSih~da1eof the bylaw that deals Withconvetsion of existing 
bUildings. to three family. dWellings? ~'. . " 

ALTHOL1Z= Itmnkit was. 1972. 

GLOVSKY: ConversioBunder a special permit. I thought that was later in the later 80's. 

GINN: I would liketo see the upgraded reports from the Board of Health. It may be that 
the cart is before the horse a little-bit. . 

GLOVSKY: We'll do it either way. 

GINN: Thafs one of the things the Board asked for. 

GLOVSkY: You asked for a dye test actually.: 

GINN: And the Board of Health's sigq off on that. We cannot act as the Board of Health. 
That's not our department. It was my thought that the dye test would suffice. 

GLOVSKY: The Board of Health said the dye test wasn't going to solve the problem and 
that's fine. We're willing to abide by your recommendation. Complete the work that the 
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Board of Health is requiring. Because we're going to do it one way or the other. And then 
come back to this Board. . 

GINN: I think that would work in favor of this J?articular lot of land. If, in fact, that were 
all brought up to code with the Board of HealtH s approval it would alleviate some pretty 
substanual concerns from basically every, abutter in the area. And I think that puts the 
Board in a little different prosp~ctive as far as quality of land in that area I!hiilk that's 
pretty important in that area. Most every abutter has brought that issue up as a possible 
Qroblem. We don't know if there is a problem. There are some other issues and I think the 
Board had asked for a documentation of parkin,g spaces on how that was gping to be laid 
out, and so forth. And the issue that was brougnt up tonight about inspections on 
conditions, whether it be wiring, plumbing, etc., that some sort of sign off be~ven on those 
from other departments. Whether they can inspect the whole thing or not. rdon't know. 

GLOVS;KY: We will rysp~ctfullX then reques.t continuance of this hearing, unless you want 
to close It, to July 7, which IS you re next meetIng. 

PENNOYER: I think we should look very strongly on what Howie has pointed out. 

GINN: I think if should be up to the app,licant themselves to show us the sequence of how 
the permits were obtained for building. Whether that was built as one footprint as it is now 
in 1981, or whether there was an addition and a permit granted for expansion of garage or 
whateverbIn 1985. I think that's up to y.ou folks. Just snow us the sequence of events. Aiid 
then may e by doing that other inspections will fall in line. 

KNO~S: ASide frO¥! all that, septic, electrical, I do have a problem with Paragraph 2. 
Substantially more detrimental. 

PENNOYER: Right. I think as Board we should be concerned With that. 

GLOVSKY: On what basis d1n~u find the addition of a studio ap.artmen~ in this situation, 
where you have two small dwe ~s units to begin with as opposeo. to two larger units, to be 
substantially more detrimental to The neighborfiood. 

KNOWLES: 1}lan iSalfeady there or would be there if itwa& a sinlrle fmpily. What I heard 
amonth agoj Wl:th, aU do respect. was because 00 one knew this was'1lere.lt somehow .. -
couldn't be aeemeddetrimentaL Because no one knew it was really there somehow it 
really didn't matterbecause if you didn't know it was there it wasn't detrimental. I don't 
buy that .. 1 can citt.( the minutes. I knQ"Y th~t c~e up from.two different people -Who were 
her~ earlier. The Ide~ of ten people livmg m a single dwellin~ -- smgle structUre ill that 
area makes me feel kind of ft.iJ!nY. I know theareap~~m well and n&one can tell me that 
. paying thre~ dWe1:lings~ . thre~ ]i~g sPflces, for three · ' .. erent faf!1~1jC!s woUld haye lesS 
lmpadtharione-or tWo~ ... .. . .,. .' - .. .. . . .. .... .. .. 

GL6vSK.Y; . Uy.der~taridfor a. moment. aridYm sure you do, we~tPcton30 , f)(X}s1. p-u;tin 
tw9dwelling llll1tS·W1th ~ to.u,u. ofJenbedrQQms. We could do that W1~l:ltCOOllllgtO This 
B.o. ~d. Wba.t we.·re p'foposmg t.o d.o. t. 0 . Ie. g:!tiIn.atel~ althoum not ongwallypernn1ted, 
which couIdbepermtttedtocfaY;;t twOfariilly~1S ado one bearoom smilio apartment~ 

AL1HOL1Z: Well, you might-not be ;1ble to ~ put in ten bedrooms, first of all, because your 
septic system tmghtnot accommodate It. SO Uiat's a real stretch. 

KNOWLES: I just didn't want to leave it that if you clear up the mechanical problems that 
clears up thepFoolem. . 

PENNOYER: I think someone should make a motion to either continue the public 
hearing or to deny itrightnow. 

GINN; With what I have in front of me right now I would vote to ti~::-k. it. Now, if that's 
what the applicant wants us to do is to close the public hearing. I . . . there are other 
issues her~ .• And. I'm not ~a~g that we, or myself, would not vote to deny it after all the 
other additional information IS In. 

JERMAIN: It seems to me that there is quite a bit of expense that might have to go on to 
just have it reconsidered and I don't want to put someone in that situafioIL 
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GLOVSKY: We're going to spend that money anyway. 

JERMAIN: I think that's something you might want to consider. 

GINN: I think at the next meeting:we should put this to bed. It's unfair to all the abutters 
and people that are surrounding tIris. 

ALTHOLTZ: So what specifically are we askin~her to come back with at the next 
~eeting. All the information that the Board of Health is requesting? Electrical 
mspections? 

PENNOYER: No, I think realistically it can be the Board of Health issues. I think: we did 
request at the last meeting a site plan. And we don't really have a site plan outlining 
parking and what not. AIfd that's a concern with this. 

GLOVSKY: I thought you only asked for the floor plan. 

PENNOYER: No, Joe specifically brought up a site plan Qutlining parking because that's 
been a concern all the way througn, and ll1at's not here tomght. 

BRAGDON: Another concern I would have is an alternate water supply in case in the 
ft;lture the wells do get polluted. Because the way it stands now, if I'm reading this map 
nght ----

GINN: Can you identify on the lot that there is room for another well if one goes sour. 

BRAGDON: If an abutter's well goes bad, there going to turnaround and blame us for 
approving this. I can't approve th:iS unless they have a contingent plan to protect their 
neIghbors. 

Ginn moved to continue the public hearing until July 7, 1993 at9:00 p.1J6 and that"all 
information that has been reqJlested bej)resented to the Board and the Board will make a 
decision on this matter. KnoWles seconded the motion, .with the Board voting unanilitously 
in favor. .. .... . . 

. ' . 
. . \ 

Attorney Mark Glovsky, on behalf of Michael and John Byrn~ explained to the Board that 
the BYrBe's were still working on a recharge plan and did not have the plan finished for 
this ~Cheduled meeting. Glovsky assured the Board they would have a plan by the next 
meetin& · . 

' " '. '.i", 

. Attorney James Kr. . . . Qes~er;.pn I>ehaH of"~phn~brOs ; me.tWith . .. theB~ardto disCuss a ~' : 
Form.Aplan.forlandon . \,-ItQa~ .Street.:· . .:. , .. . . .. ,.'. . " ' ... ..'.. ' 

KRdESSEJ£:Yo~ : reqri~st~d ' ili~t- ; I~~~ : back ' ~ilik noie ' o~theplru i' refereknlgtll~ '. 
C9lll1D.On driveway easem~nt that will be Qrepar~<!and recorded over this piec~ to access all 

.. fouF~ft:llese .1015. 'l:'here: IS th.e~ote and the IeVlslOn date of 6/15/93. J(you're ~teFested, I 
havea.dtaftof the easement ItselfthaJyou'r~ welcome to hold onto. My_prormse to you, I 
guess,lS tbeplan anq theease1IJ~nt will go dire.ctly together or not at.~ oecausethe plan 
noW lias the note on It that reqwres the recording of the easement Wlth 1t. The easement 
refers 10 the plan by description. ., 

ALTHOL1Z: Was this the plan with the pond? Did we ask Tierney about this? 

PENNOYER: No he was not asked. I did a little research on this and I couldn't find 
any$ing, that said that if you had a wetland in your frontage that it couldn't become 
fr011tage': ' . . . . .. . . 

GINN: I dOrYt think thiS town has any restriction against that. Where do we stand on the 
6tH? . . , . 

KROESSER: From the assessors we have a total of what the rollback taxes are. The 61B 
lean is still of record in the Registry ~ainst the pro,p.erty, so none of the_property can be 
conveyed without paying this. And they will get paia on the sale of the mst lot. 
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GINN: Does that mean it is initially offered to the town? And has that been done? 

KROESSER: Yes, it was attempted incorrectly last year and will be done over before we 
go to sell any of those lots. . 

ALlliOLTZ: The reason xou have frontage is to have access to the lot. When you have 
impediment to the frontage is it just illusory access. Is it access in name only. 

PENNOYER; . In this town you don't have to enter your lot on your frontage, so I look at it 
being more a density tool. Ih other words, the 150' of frontage IS a tool to control density 
versus a tool to control density and an access to a lot. 

KROESSER: We're actually limiting the density here by breaking them out on a Form A 
basis because you need 150' of frontage on the street. 

PENNOYER: I have nothing against the plan. I think the common driveway is good. 

KROESSER: I think if you read the: c3.;Se~ on this, they distinguish wetlands specifically 
because wetlands are out of your Junsdictlon. 

PENNOYER: Well, no, tbeyare not. 

KROESSER: The cases that I gave you tell you that conservation commission approvals if 
you want to travel over the phYSICal access are not something you need to worry aOOut. The 
only think I think you needlo be mindful of here, is that you can get onto the ,property from 
each of those lots. And here we're doing it by a common driveway' because it s smart thing 
to do: .If we had to go. to Conservation we coUld require them to give us an order of 
conditions to put a OIiveway across there. 

G~: TheStateDEP orthe cQnservation cpmmission cannot restrict access to lOur lot. 
So if ~~re was not. a common driv~way on this plan the. ~tate would have to gran · . 
Rerin:1sS10D:. to get to that lot.. Now It may be very expenslve~ b!lt they could ac~e~~ that lot 
through this pond or swamp area. The concern 1 have on this IS a fuither subdiVISIOn of land 
because basically you ~ohave a layout of a roadway_ 

rn.bJ3SSER:Tooothatwould require comfugback with a Form B subillvisioIl plan and 
bllilding a road. ' ...• . . . , 

GINN: Well, you have a roadway partial1ystarted~ 

.. ~OESS~R:W~ have a driveway and I don't think anyoneinten.ds to create more than a 
lin~ek~c!'Yay~ ,; ., . .. . ' . . ... " c . .... .. ," . . '. . '. ' , ' 

CHNN:': Nb; Ilot~tthispof~t~ B~t y()uhav~ whaia~ars to ~ . a+r way or dpy~way, 
, connlJ.t)~;way, at sOJ:n~ - PQm~ten years from now£ow4t>e ~ed lIltoaStib9iVlSlonroad . 

. PKi{QESSER: I ~answ~r ' th~~n;~ coinm~n ~ve;~y ~~~meht pihbibi~ ' ~us~ of the 
common . ~ve\V~yfor moreilianili(}se fourJo.ts~. . . ' 

, - G~ ; Wesho~dh~ve - a cOJyoftl1Cl~cmdiliat would bem the deedaswell . . 

PENNOYER;' Tbis}ot couId ~tillbe subdivided. 

KROESSER: That lot still has 308' of frontage. He could carve that in half if he wanted to, 
put he wouldn't be using the ~o1llIp.on driveway necessarily to get to it. He could come right 
ill off Choate Street because It's high and dry over there. 

Ginn moved to approve the Form A of John Lambros, Choate Street, to create four 
separateJots to6e accessed throu2h a common dri~eway as shown on plan dated pctober 
1 1.9~2 ,reVised June 15,1993 ana. ~at common driveway'easement ~greementwilI be on 
meWltlt the Board and that an reqUIrements to Chaptet:l;lB as pet:fu1~nt to the town and 
State be met. And as shown on the plan the common drive, and as mdicated by Attorney 
Kroesser in the. document1.that the common drive will serve only the four lots as shown. 
Knowles seconded the modon, with the Board voting unanimously in favor. 
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Clay Morin along with Craig Doyle met with the Board the discuss a preliminary plan for 
diVision of land. 

MORIN: What we're thinking of doing on a prelimin~ basis is dedicating a 44' wide rigl1t 
of way bringing in a turnarouna similar to what we did on Pond Street for Gannett. We aid 
a turnaround tor him, but it was lon~er than this access. This would create a lot in front and 
also create the frontage for €raig) nouse in back. And then the other option instead of 
going in that direction is j!I~t to nip-flop it over here just to make sure we do have the 150' 
pf frontage and bringing Uris off at an angle. There isn't town water out there. Town water 
IS down By the golf course. . 

BRAGDON: Where are the wells? 

MORIN: There is already an existing well for this and for this. 

PENNOYER: So you're trying to get two lots out of the property. 

MORIN: Right. We're going to create two lots out of one. But we have to create the 
frontage for the back house tfiat exists now. The only potential variance we may request is 
the center line of the driveway because there are a row of Map-Ie trees along here and a 
stone wall that we don't want to disrup,t. Supposedly we have 195' on the roadWso if that's 
the case we dedicate 44', and then we have 151' . . It's a lot on an existing way, e can go to 
30,000 s.f, because we're not in the water shed district. Actually we're proQosing. almost 
40,000 s.f. right now. The second lot will be about 100,000 sJ." 2.31 acres. SO we Just wanted 
to run this by you to make sure the Board understood we didri t have town water out there 
because that's always an issue that comes up. It seems to be pretty straight forward. We're 
going to double ,check the boundaries. And other than asking for no town water., we're 
going with a well, and ask for an off center for the road in the front so we don't nave to take 
Clown those big trees. Those trees are probably 150 years old. The back lot is a single 
family with an m-l~w and the £r0llt lot Will be a single family. 

PENNOYER: What"s the Board feelabollt this? 

GINN: YOl:l~recreating,that as a 30,000 s1. lO't2 

MORIN:. ' A~any it"s 37,9 ' ~5s.f. As welew~rkit maybe we'll make it , 40~OOO:s1, We've-got 
plentyofEoom. " .... , ',. .. .... . . . ' 

GINN: That's a better idea. Now, are you actually going to put a subdivision road in? 

MORIN: ,We'ry pxrop()sing to aJ6'g:r,:~vel way~ We're going to have to update what we have 
there~We regQm,gl0-~aveto~~en this~ " ",, ' . '. ' ..... '.' , .' .,.. .. 
• ' GINN:Y~~'i~ ; g~ilig iO~a~~ ' to ~' ~b.Ow : ~ ' ~o~ ' OOnditihflSofeXiste~te ~ . , . 

MORIN; Th~Yllji>ea ~iff~Wid.We'Up{l~e ; tnetur1lllT9UIi!l: Wllettwe' filethe~fiDinve 
we1i£stake $iS'outandwe;Jtmakea srte VlSl-tunder tbe defimttver~VIewandyou:can see 
how thatdrive goes up relatIve to the prQP9sedeasement. If there lSany .changes or 

.. co:n.cemsilia:tf:lie Bo~d f~e1Sth~y\yant- . <fone we'll address those at that time. . 
: ..... "': ' -, : . -.. ' \: ~ .. '~ , - .: .: .. , .. -~.:: ... . ,:, .. .. . . ,. ~ ,. : . . , :-.,.,~ . " , .- - ~ -. . . . ... . 

AttorneYCh~rleSClartc, onl>~h~ofPeterVan Wyck, metwith the Board to discuss the 
petitions. for Turtleback Circle subdivision. 

PENNOYER: In...E;eneral business at our last meeting, we discussed the petition for the 
TiJrt;leback Road Extensiqn. Attorney Clark p.rought up the point that tHe Board made a 
motIon a number of meetings ago, that anmE,\tliat be acted on be on the agenda. So the 
applicapl o~ the. abutters can respond. So. . . . it' s ~ fair request that we faISe the issue of 
tlie petiti. QIl.·.·.agam.. I thinkwe have to rescmd the monon of last week only to make another 
mofion ·tm.s week. 

ALTHOL1Z: I don't think we have to rescind it unless someone has a problem with the 
vote~ 

PENNOYER: I think what I'm doing is giving either the abutters or the a~~cant time to 
Fespond in the discussion before the motion is made. Because this is sO'me · ' g I think the 
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Planning Bqard embraced which is the idea of having every issue on the agenda before we 
make a motIon. 

JE;RMAIN: Were the people who signed the petition made aware that tonight this was 
gomg to be on the agenda. 

PIERRO: I spoke with Art Hodges. 

CLARK: It was also in the paper. 

PENNOYER: See last time it wasn't in the paper. It was iust brought lJP as a 
housekeeping issue because we knew we had to deal with the petition. II someone feels I'm 
wrong by r:escinding the motion. Th,at's fine. I just think we have to bring up the issue and 
if the applicant wants to respond. Fme. . 

GINN: I would like to make a motion at this point not to rescind the motion unless a 
motion were to be different than what was proposed. 

ALTHOLTZ: That's what I was thinking. Unless there is a specific objection to the action 
why rescind. I haven't heard any formal objections or actions. 

CLARK: I do have a couple p'oints to make and they' do KO to the point of how the action 
was taken and who took if. I lid raise the point with SheRion because I think it's a good 
procedure,-not only with Peter, but with any' applicant to put things on the agenda 
twenty-four hours ahead of time. Whether it's an applicant, opposition, or a motion from a 
mem15er of the Board. But I do think you need to nave another motion. Peter is not 
objecting to the fact that you want to Have a Rublic hearing on this. I think that was an 
unoerstanding we had wnen you signed the plan. Obviously we'll QPpose any modification 
or change, but we'll save those arguments until then. But I spent a-fot of time during the last 
week, or so., on the issue that has co.me up in dis~sions. ~th this BQard and it also nas 
cQ:meup WIth TQWJ;l CounseL And It. has to. do WIth p,artiClpatlon of new Board member 
Kiinber1y Jermamm your deClslOns regardin~~urtleback Loon and, Low Land Farms. I 
spend a considerable amount of time researc · '1Lthis issue ana researcpi;ngthe o12.inion's of 
tile ethnic commission. It's difficult. I know the ~oard is grappling with it as any Town 
Board---

. "-. :".: ;;~'" . 

GINN;N~we~re not-graPPling with it. 

CLARK.: My conclusion is that there is contlict of interest under Section 19 and 23 of 
Gener~ La-.ys ~hapter 268A, not Wlthstand:m:gJhe corr~spondenc~ '¥1th Town Counsel.yoq 
have Wlth Ws·lSSue . . ·Irespectfullydisagree WlTh John Tlemey'soplDl()D.. ·'J'heleperwhich IS 
Part ; o(p~iQIicn~co , ~dJrom:She14onPeD1!0yertoJo.Qn TierneY~;lSI<C?dforhis0~on ,.. .. 
reg. ardih." .gCOnfIi .. cto.fm ... ~.e.rest . und .. e. rSectio. , n .' 19~ · .· · .I.t.dj.d : no . . tasK. ill . .. 'a.ge.neral.·sense.wh.ether , .. 
there.was~ conflict ~ ofinteres\ , ~der ·any;otber sectioIlof the SPit1l1e., And Tbelieve· there IS 

c.onflig ofmterestU1lderSectio~ 23.· (b) (31.Jp. aye .. ~letterwhichl~~I'~ese;~~o. M!s . .. .. 
Jermam ~d , to . tbe;Bo ..... · .. ardJI:ath¢r thaI! getting mtothear.,gtpnynt.I .... ··. lfs,somethi1lg that 
peo~lr net:dto~ t!speoally.YQ\hreally·need to, look at ana' d.e~de;; And·] reCf),1IlU1end .· ... , 
see . . gppvate legal counsel In helj>mg you make that deasl~n.. The seconclp_~ of John s 
Ql}.alificatIoll for~sresPQDSe \yastfiat lie ~sum,ed~the pronnse ' myoyrl~tter"SBeld()n,that 
Mrs.-Jermamhad no busmessmterest, which he took to meanfiilanCl31mteresL Inmy 
rea~ · of the opinion's of the . ethnic commission is that the effect ofa subdivision on a 
Rerson s realesfate value whether it goes up ·or down is a financial interest with regard to 
the statute. 

KNOWlES: A vague financial interest or a direct? 

ClARK: There is a whole series of cases. They start from the premise that the direct 
financial interest is. if you live right next door, direct abutter ~ 

KNOWlES:. 0rJf your parents do. 

CIARK: Then YOU branch out to Rarties of interest as defined in Chapter 40A Section 1 L 
Then you go to the case log, which is how the commission keeps recoras. What the 
9irecfion the commission IS going is enlarging the pool of people to protect a conflict of 
mterest. 
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KNOWLES: Mr. Clark, in the interest of time, and on behalf of Mrs. Jermain who needs 
no one to speak on her behalf, we would be best to take your advise as just that. 

CLARK: That's all it's offered as. 

KNOWLES: And I would also recommend to the rest of the Board that we proceed with 
the understanding that there is no conflict of interest. And, if Kim, for her OW1l protection 
wants to seek private legal counsel she can do that. But, in the mean time I think we risk 
nothing, and in fa<;t~ we wasted a lot of time. I was under the impression we were going to 
talk about the pennon. 

PENNOYER: I think this is relevant to the petition. 

KNOWLES: This is irrelevant to everything. 

CLARK: The motion was made by Mrs. J ermain. If she participates improperly any action 
the Board takes can be rescinded. 

JERMAIN: I got an opinion from John Tierney that there is absolutely no way, given the 
fact,. that I'm not an abutter to an abutter or an abutter to th~prop'er}y that it coUld have 
any impact 0;0 my property than it could have impact on Pat lJuml's farm stand. 

KNOWLES: Any way it's Kim's problem, not the Board'S and not the applicant's. 

PENNOYER: We don't know how this is going to stand. We do know the motion carried 
by a substantial amount. My advise is to remake the motion without you involved so that 
we don't have to back track. 

JERMAIN: I'm not being intimated by his suggestions. And I don't want to back down on 
what I ~rollght up as a.motiQfl. I am perfectly Willing to stand up and make that motion. I 
am not mumated by his adVISe. . 

PENN OYER: I think we should send this letter to Town CounseL And we'll go from there. 

The Board discussed the grandfather statute~ Howard Altholtz resear~hed this statute. 

Kn!>wles moyed to aq.joum the meeting. Bragdon seconded the motion, with the Board 
voting unammously m favor. 

The B1ee~g wasadjourn~ at 10:40 p~ 
'.'::, ,: 
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8:00 p.m. 

8:30 p.m. 

9:00 p.m. 

9:15 p.m. 
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ESSEX PLANNING BOARD 

AGENDA 

June 2, 1993 

Marianne McCartney, Public Hearing 

DPW, Scot's Way (CANCELLED) 

Byrne Brothers (CANCELLED) 

Attorney James Kroesser, representing 
Garcia Kimball, Maple Street and 
John Lambros~ Choate Street 
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PlaIlnin~ Board 
June 2,1993 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, Pat Dunn, Joe Ginn, 
Kimberly Jermain, Joe Knowles 

Howard Altholtz removed himself from the Board regarding the following building permit 
application of Gary and Su~san Eno. 

B . . . resubmitted a building apRlication for Ga:cy.aud Susan 
to construct an accessory building on a -S,OOO s.f. lot, whIch IS owned 

"'un~~er.J..J.{.se"';p~ar...l.Ll.atl.Ote""""".J...eue*from their home lot. Eno stated fie will use this as storage only. He 
will be Rutting electricity in2 but no plumbing or water will be hooked up. The Board stated 
they haa Town Counsel reVIew after the last meeting. Pennoy,er explained that Town 
Counsel stated under an accessory. buildin~ this coufd not be done. But, if it was not 
considered an accessory building, but merely a building or garage on a lot, then that lot has 
to meet various area and frontage reguirements. Carter e.:w.lamed that the building was a 
~arage and storage, not an accessory. fmilding. Carter also felt that the lot fell under the 
classIfication of a grandfathered lot because It was in existence before 1972. 

Ginn moved to approve~jlending approval by Town Counsel by the Chairman of the 
Planning Board." the buifding permit ~J>lllication of Gary and Susan Eno, 70 Wood Drive, 
be,w,anted a buIlding permiffor a building to be used as a barn, garage, or storage, 24' x 
30. It will meet the mmimum of 10' setbaCks as required by an accessoD' buildin~, even 
though Town Counsel has already ruled this it is not an accessory buildmg. The Ijuilding 
will omy be used in the capacity as a g~rage or barn, and not for any type of a dwellin~, 
and without water or sewer services. Knowles amended the motion to mclude no kitclien 
be installed, and the use subject to requirements of the water resource protection bylaw. 
Knowles seconded the motion, with the Board voting unanimously in favor. 

BUilding Inspector Cart~r asked the ;Bp~d's_.9.pinion on the water. resource protection 
oylaw 1ll reiatlOn to --Scot sWay subdlVlSl0n, Western Avenue. ThIS falls under the water 
sfied district, but because it is grandfathered the 25% isreQflired; not 15%. The Board 
agreed. ~r~w~ 

PennQYer.brought ~o the . .. , . that he had received numerous 
phone qills reg~ding . 
~cupatlOn sayIng tHey were omg CJ ppmg unng t e aYe ey t e t em 0 -SIte, but 
fhey were c'hipping them on-site. And they are storing a lot of materials outside. They have 
the structure uPl so now thev should be storing the materials in the structure. Pennoyer 
asked Carter to ook into this. 

;=-ao- expresse:d to the building ins12ectol concern for a David Gaydet, 22 School Street, a _ 
~..!..I.!.lI<.....l.£:~~u.u~he h~1)~tween SIX and eIght tractprs Qutsiae. Carter stated iliat he has 

een over ere a out SIX times and Gaudet says he IS gomg to relocate. Dunn stated that 
even if it is going to relocate, while he is there he should be following the bylaws. 

A building -gepnit applicatiQll for 2 T v to 
construct mmI storage (IDetafbu' ill];. enno~r exp rune t at e an IS gran tathered 
under the water resource protection 5ylaw, the it;% applies not the ?%. 

Knowles moved to ap~rove a building permit application for John fames! 227 Western 
Avenue Realty Trusf;..,~27 Western Ave., to conslruct of new mini stor~~Jmetal buildings), 
located on LOt 12 of ~cot's Way on plan dated 6/2/93, subject to the DPW curb cut, and 
with the understanding that tlie waler shed resources protection act the 15% is not 
applicable, 25% does apply. Altholtz seconded the motion, with the Board voting 
unanimously in favor. 

A public hearing for was held for Marianne McCartney, 9 Harlow Street for a sEecial 
permit under Section 6.6-9 to convert existing three family dwelling into iegal umts. 

Pennoyer opened the continued public hearing for Marianne McCartney" 9 Harlow Street, 
for a special permit to convert an existing three family dwelling into legal units. 

...;:;. 



The Board was advised that the Essex Board of Health was unable to conduct the dye test 
of the septic system requested at the last meeting. Ginn brollght to the Board's attention 
that the existin~ septic system is located in Gloucester. The .s-oard is concerned with what 
actually exists fbr a se}2t1c system. Jermain questioned the square foot lot requirement. 
PeDll;oyer advised the Bo.ard t4~y should be ,concerned with existing building code 
requIrements, such as eXlts, railIngs, and starrs. 

Knowles moved to continue-1he ~ublic hearing for Marianne McCartney, 9 Harlow Street 
to June 16, 1993 at 8:00 p.m. Allholtz seconded. the motion, with the Board voting 
unanimously in favor. 

Attorney James Kroesser, representing Garcia Kimball, Maple Street, met with the Board 
to determine if Kimball's lot was protected under the grandfather statute. 

KROESSER: The issue that was raised at the last meeting, that John has addressed, is 
whether or not it's necessary in order to gain the grandfatfier protection of the zoning 
statute that the lot be ownea by the same person for the entire period of time starting with 
before zoning was adopted unfil the time when I show up to asR for the determination that 
it constitu~s a grandfathered lot. And that John has addressed by saying, fiNo, that isn't 
necessary. The Onl¥.~ing that is necess~ is that it remain a separate 101 since prior to the 
adoption 0 zoning.' Whlch is the case here. It has changed hands, as most property does. 
And John answered e question, the same way I answered that for Rolf a monfh ago. And 
I think: that was the only ISsue there was. 

GINN: One of the biggest obligations was that even though it has changed hands that the 
lot lines have not changed. And they have remained the same. 

KROESSER: And there are deeds you have that go back to 1924, or so, that describes the 
lll".QT2.ertY, that appears on the plans today. 
GINN: I think that the Board has to say from feedback from Town Counsel that it is a 
buildable lot. You're not here with a bUilding permit. You're just trying to determine that 
this is a buildable lot. 

KROESSER: We're just looking for the determination that it constitutes a buildable lot 
due to it's grandfather statute. 

ALTHOLTZ: In terms of area? 

KROESSER: Right. 

KNOWLES: And whatever is built has as to be as conforming as possible. 

KROESSER: We know it perks. Placement may be an issue. There will never be more 
than one house. It isn't possible. There is a valid perk in existence now. 

CAIRNS: Parcel 1 is on Maple Street. Is that where the perk was done? 

KROESSER: Yes. To make it as clear as possible, because it's gone throu2h some 
changes. The lot that the determination is being made on is the totality of tlie three pieces. 
The perk was done on the front lot. On the lot fhat fronts on Maple Sfreet. The house very 
li.lcely will go there as opposed to any where else. But the determmation is for the entire 
pIece of property. 

ALTHOLTZ: So you are making a commitment to build no more than one house on those 
three? 

KROESSER: Yes, think of it as one lot. The only reason you can think of it as one lot is 
because that's the way it comes through. It's always been described separately as three 
parcels of land. There will never be more than one house. 

ALTHOLTZ: Can they be formerly joined those three parcels into one? 

KROESSER: They are effectively now. Not withstanding the descriptions of Parcell, 2 
and 3. !fJour tap,e recorder is gomg there will never be more than one house built on the 
combine total of that three lof piece of property, if one house. 
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· JEFF BulLER, 6 WINlliROP STREET. My concern is that I have more water in mv 
field than I did two months ago when we all met. And this is a stone's throwaway from one 
of the parcels. Not the parcel that perks. I'll grant that. But the other two we really have to 
be concerned with because that field could be a rice patty. i\nd it's worse now than it was 
e.arlier in. the Spring. I hope somebody really keeps an eye on where this building is 
sltuated, 1f that ever comes to pass. 

GINN: I think the Board is·!IYing to determine this eYenin!l from feedback from Town 
Counsel, is that this is classified as a buildable lot. They win then have to come back before 
this Board with a buildinKpermit application. If they can meet all setbacks and septic 
systems, so on, and so fom. 

JEFF BUTLER, The only thing that I ask is that we would like a little bit more for warning 
because other than toni~f1t's paper we almost were surprised again. We've come two other 
times and Counsel hasn t appeared. Mrs. Kimball's atforne:y has been here at least twice 
since I've been here, and unfortunately Town Counsel wasn t present. 

GINN: Good.point. Jim, if you're goi~ to be involved in anv this later on, you know, 
building pepm1 wise, as a courtesy noti.l), the abutters. "V'le can't obligate you, but we'd 
apprecIate It. 

JAY HA VIGHURST, 6 WINTIIROP STREET, Our view looks ri..l;ht out at that lot. Lot 1. 
I don't know where the setbacks would be, but the house would eitner go straight up .or not 
be a very big house. My concern is how high the house is. Because the view of our1dtchen 
and our upstairs looks straight onto that 101 It would impact our yard a lot. And also we 
havy wa~er in our basemen[ And we are right next to that, so any kind of drainage would 
go nght mto our basement. 

GINN: Is the water table very high up there? 

RICHARD CAIRNS: Since Richardson built up there it shifted things around. So we are 
concerned about where water is going to go. Out of our driveway there is clear water that 
has been tested. And it's clear water now that didn't run down before Richardson built that 
barn. And we're afraid that any other building in that area would increase that problem. 

GINN: How long ago were the perk tests done? 

KROESSER: I dpn't know. They have been renewed once. Something tells me they have 
been out there twIce. 

CAIRNS: I think also that on one of those two parcels there is a well. 

BUILER: What was always out of the back of Jay's house. It used to have a pump on top 
of it that George Mears used to water his garden for years. 

MALCOLM FRASER, 12 WINTHROP STREET, I would like to know how far away this 
house is going to be from my property. 

PENN OYER: At this time they don't have any formal drawings before the Board. They 
have to make it as conforming as they possibly can. And they nave to come to us with a set 
of drawings of this building. 

FRASER: Will this be a single family house? 

PENNOYER: Yes, it can't be any more than that because of the area. 

Ginn moved that Parcel
aIi
l 2r and 3, and$,iven Town Counsel's authoritY.f to say that Parcell 

on.plan of Garcia Kimb or Book 276 nan 4 dated June 22, 1992, be c assified as a 
buildable lot for a single family home. That it doesn't have to have the standards of 150' 
frontage, that it can meet the original standards of 50' of frontage and a minimum lot size of 
5,OQO s.f., and that the applicant Will be back before this Board for a building permit and 
reVIew by the Board. 

PENNOYER: Any discussion. (No comment.) A second? (No comment.) 

GINN: No one wants to second the motion? It dies. 
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PENNOYER: Do you need a motion? 

KROESSER: Yes, I need to be able to give my client the advise that she can go ahead and 
get some plans drawn up for the building. 

DUNN: I just think that allowing this to be a building lot is going to cause us a lot of 
Rroblems. And it's just going to Keep bouncing back at us, and I lust think it's verY 
aetrimental because of where .it is and the way It is laid out with the water and all. And I 
just couldn't vote for it. -

KNOWLES: You're asking us for a legal decision? 

KROESSER: I'm asking you for a decision that you are the only Board in town that has the 
capabi1i!y' to render. The woman is entitled to an answer as to whether or not it constitutes 
a Duildal5le lot. We've been here at least a half a dozen times on this same thing. Whether 
there is water. There may be a problem with conservation. Whether you can put a building 
on the lot is a tJroblem for anoiller day. She is entitled to be told whether it is or it isn't, 
technically unGer the statute. And most TownS don't do it the way you do, you submit a . 
reQ!lest to .the building inspector for this determination and he has fourteen days to act on 
it. I'm asking for a simple decision. The property has been held in separate ownership 
since way before y:ou had zoning. It has more than fif~ feet of frontage. It has more tllan 
~1000 s.f. of area. It is not necessaIY. that it be owned oy the same person for whole time. 
r ou have that in writing from your Town Counsel. 

ALTHOLTZ: Those things are all clear. What's not clear to me is if they do, in fact, or 
have, in fact, merged, why are we still calling them three separate parcels. 

KROESSER: Because the description in the deeds, all the way to well before the passage 
of zoning in Essex, described them as separate parcels. 

GINN: Just so other Board members and people in the audience know, I don't feel any 
better about this than any other Board member. But I don't think we have any ground to 
stand on to deny it. The motion that I made is for Parcel 1. That's where the bUilding and 
the se"Qtic system has to go. I'm not saying anything about merging three lots. And I Gon't 
think the tHree lots coula be merged because it's been brought up In discussion in the past 
that the middle lot has a title deficiency, that's my understanding. I don't know where that 
stands. But we have been told that there are three separate deeas to these individual lots. 
They are owned by the same person and it states that on the plan. . 

PENN9YE.R: I think if Joe's motion can't pass, we ought to make a motion to give him 
some drrectlOn. 

GINN: If no one wants to second my motion, then someone make a motion to deny it and 
state a reason for it. I can't make a motion to deny this just because I don't like it. 

KROESSER: For the record, I don't like it either. This lot ended up in existence because 
everythin,g, around it got carved up. No one did this pu;rposely. This IS a left over lot. This 
is not an meal solution. This is an odd lot that's been there for fifty, sixty years. 

GINN: I'm not sure a building is going to be able to gQ in there. And you're not in front of 
this Board asking for a building Qermif. All you're asIcing for is that Parcel 1 can be built 
on. And the interpretation that l've gotten Back from Town Counsel states that yes, it is. 

DUNN: My whole concern with this is not on a legal point. My concern is there is a lot of 
p'eoplewho moved down here and then you have a postage stamp size lot and somebody is 
slapping a house in there. liust don't think it's fitting wb'ere it is. I think it's far more 
defnmental in that neie:hbornood. I don't myself, want to keep approving, and I know 
you're looking at this ITom a legal Roint 01 view, but I won't continue to vote for something 
because it's legal if I don't feel It's fitting. . 

GINN: If you don't like my motion, then make a motion to deny it. 

~OESSER: Just a quick response. I think you have to understand that this is a small lot 
neIghborhood. . 

4 



DUNN: I know it's a small lot neighborhood. but it doesn't help to keep crowding it more 
than it already is. I think to crowd It more is Wrong. 

KROESSER: I don ' ~ disagree with, but ,I think legally I'm here to advocate for ;'Ihat is the 
correct posItIOn. I thmk you found the nght answer from your Town CounseL I m not 
asking you to sav that this is the greatest thing you've ever done in your whole life. I'mjust 
asking you to do your duty. You either tell us It qualifies or it doesn't. Because the only 
wav out of here is an answer one way or the other. If you denv it, the next stop is the Board 
of Appeals, or to ~o into litIgation on it because there is no otber solution. You can't just 
say, you know, we d rather not talk about this anymore. 

KNOWLES: I would move to deny it just to give him an answer. 

KROESSER: . Tell me why? You have to give me a reason. 

KNOWLES: Because I don't know that the question that was put to Town Counsel has 
been answered. This is something that we don't find in our bvlaws. As a matter of right we 
would deny it right now because tile lot isn't big enough. Ana the frontaz,e isn't big enough. 
You're saying tEat it's been around since 1920. And the questionJut to ·1 own Counsel was 
not is that oKay, but does it matter if the same owner owned it or' it changed hands. 

PENNOYER: Can I just make a correction? We sent Town Counsel the plot plan ofthe 
land, the unapproved meeting notes of the discussion that went on, and specifically the 
question about ownership. A1:ld that's whY whenyou read the letter from Town Counsel it 
does sta~e a number pf different issues. That's wfiy it's not just a cut and dry. That's why I 
agree WIth Joe's motIon. 

ALTIIOLTZ: In the end we might not reallY like itbbut that doesn't really matter. It's a 
matter of applY4tg the State statute and the Town's ,ylaws. But maybe we can frame the 
motion a little-bit more narrower. Maybe we can just say that it's the opinion of the Board 
that these parcels come within the grandfather statute. Are you asking for more than the 
one lot. 

KROESSER: We were asking for all three. But more for the sake of making it clear to 
everybody that it is one lot . .And we're not looking to separate anything off. 

PENNOYER: I think it's safer to do it that way. 

KR.OESSER: I think it is, too. It doesn't matter because the reality is it's one house, 
penod. 

PENNOYER: If the front lot became a buildable lot and you keep this separate. What 
prevents this from being ioined with this, or this being joined with this in order to expand 
one of the others in here-because some of that is the Duildable lot. To me we're protecting 
ourselves a~~t density, which is the concern here, which is to combine the three saying 
the whole t . g is one buildable lot. 

DUNN: That has to be. The other two are going to be land locked. 

PENNOYER: But" what I'm saying is if there are left separate they can be joined to one of 
the other surroundmg lots by someoody else that might own it in tlie future. 

KROESSER: No, the lots are too small. 

DUNN: Uyou take that frontag~ and use it for that one lo~\:. you are creating two land 
locked pieces of land with the orner two, and you can't do mat. . 

PENNOYER: If it's owned by the same owner you can. 

DUNN: But no matter who owns them there is still two lots of land there that are land 
locked. 

GINN: We are not land locking anything.. What we are saying is that Parcell with 67' of 
frontage and 5,600 s.f. can be issued a bu1lding permit, or is classified as a buildable lot 
underlhe grandfather statute that it meet lot size and frontage. 
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DlJ~N: Now, where is the access to Lot 2 and 37 

GINN: I have no idea. 

DUNN: Therefore it's land locked. 

GINN: I'm not saying anything about LDt 2 and 3. I'm saying Lot l. 

KROESSER: You don't ha,ve the power to transfer the title to these pieces of property. 
The simple fact is I could go back to fiX office and dictate a description of the entire 
perimeter of the three lots together ana make it look like one lotI but it isn't relevant. For 
zoning purposes it's only one piece of property. You're not land ocking anything. 

DUNN: Then where is your access? 

KROESSER: You're access is off of Maple Street. There is 67' of frontage there. 

DUNN: For one lot. 

KROESSER: Right. 

DUNN: And the other two lots now have no access. 

KROESSER: The other two lots are part and parcel of the same piece of land. 

DUNN: We're going to wind up wjth what. we have up on Pond Street. The only way you 
can get to a pIece of rand up there IS by helicopter. 

Altholtz moved that it is the opinion of the Board that Parcell, 2t and 3 are subject to the 
grandfather statute. Jermain seconded the motion, with Altholtz In favor, Knowles in 
favor, Ginn in favor, Jermain in favor, Pennoyer in favor, and Dunn opposed. 

Attorney James Kroesser,representing John Lambros, Choate Street, to submit a Form A 
application. 

KROESSER: You signed a Form A, a year or so ago, dividing that lot off because it was 
goi.p.g to, be sold., It fen ,through. So there's a plan already signed separating Lot 2 off. All 
fie IS domg now IS creatmg these two back lotS. 

PENNOYER: Isn't there a issue with Chapter 61A here? 

KROESSER: There is an issue with Chapter 6lB here. It's the recreational land statute 
oPRosed to the agricultural land statute. And he owes between five and seven thousand 
dollars in taxes on the property, which gets paid at the time the property gets sold. 

PENNOYER: What about the rights of first refusal to the Town? 

KROESSER: That has to be released by the Town before he can sell the prol?eI1Y. That 
lean is recorded in Salem. So before he can convey good title of the property he lias to go 
through that procedure and he'll end up just paying those taxes. There are two ways the 
statute workS, if he has a buyer for the propertY at a set price. He has to offer it to the town 
for that price. If he doesn't then he has to offer it to the town at fair market value. If the 
town is mterested you go through an appraisal process to set that valuation. Lot 4 is his 
house lot and that be is keep'ing. These three at some point.,assuming he can find a buyer 
for them. are going to get sold. All three will be offered to tne town prior to bein~ sold. 
PENNOYER: TIle remaining property that he keeps he will no longer be able tonave 
under 61B. 

KROESSER: He is taking it out lock, stock and barrel. 

GINN: So what are you looking for? 

KROESSER: We're looking for a Form A si~ature on this plan. This is a common 
driveway_ They all get their frontage off of Cfioate Street, or it wouldn't be a Form A It 
would be a Form B and we'd be gomg through subdivision hearings. 
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DlJ,NN: Are they all going to access over their frontage? 

KROESSER: No, they are going to access over this common drive. 

SALLY O'MALEY: There is a pond there. 

PENNOYER: If that's the case then we can't approve this. You don't have to go through 
xour frontage, but you have to, be able ,if you needed to, go by this. You do:p't have to do It. 
As a Board we should be looking at this .land. If there IS a pond here then It can't fly. 

KROESSER: I understand what you're saYing. There is a 1989 case on it that says that the 
presence of interior wetlands isn't grounds for denying a Form A as long as there is linear 
trontage on the street and there is physical access to tfie property guaranteed in some way. 
And in this case it's over that common driveway. And ifthey have to they can go to 
Concorn as a matter of rights for a limited project to put a driveway across there. 

GINN: Wby do you want to Form A that Lot 2 again? Has the lot changed in size? 

KROESSER: No. 

PENNOYER: Does the rest of the Board want to hold off and look into this issue of 
wetlands, and make a motion on this at the next meeting. 

DUNN: If you could explaj.n one thing to me. I'm not saying you have to access through 
your frontage. Are you saymg you have to be able to. 

PENNOYER: That's the question~ I think as a Board we want to look into that. We're 
dealing with another case on Apple Street that is similar to this. I think the question is do 
you have to hav~ the ability to access your lot from your frontage. 

GINN: We're not being shown any document that is stating that Lot ~'L 2, and 4 have a legal 
rights or access over Lo13. So how can we sigp. a Form A iliis without mat assurance that 
ilie other lots do have a legal right over Lot 3's land. 

KROESSER: That's true. If you had a common driveway' bylaw you'd be in aJ)osition to 
determine what the terms of the common driveway provisions woUld state, ana without 
that, and I don't have any problems with it, I don'fkhow if you can requirement it, but you 
can certainly approve the plap. and I'll·have the engineer reflect that a common driveway 
easement will be recorded WIth the plan. 

GINN: Personally I'd like to see that on the nlan. Can we have the engineer put that on a 
mylar that's dated on a plan that we sign. Ana that would give us time to ask our Town 
Counsel about this fronlage issue. 

KROESSER: That's fine. I don't have any trouble with that. 
I have, a Fo:qn A application. All I want you to do is date it tonight and receive it so I can 
get thIS mOVIng. 

GINN: This is not the plan we'll be working on. 

Dunn moved to accept a Form A ap~lication of John Lambros, Choate Street. Ginn 
seconded the motion, with the Boar(l voting unanimously in favor. 

Ginn moved to alWrove the minutes of the May 5, 1993 meeting. Dunn seconded the 
motion, with the Hoard unanimously in favor. 

Jermain moved to approve the minutes of May 19, 1993 meeting. Knowles seconded the 
motion, with the Board voting unanimously in favor. 

Altholtz moved to approve the minutes of the May 24, 1993 meeting. Ginn seconded the 
motion, with the Board voting unanimously in favor. 

Ginn moved that Cor the month of July, on until so noticed, the Board will be on a Summer 
schedule of meeting on the first Wednesday of each month. Altholtz seconded the motion, 
with the Board votmg unanimously in favor. . 
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The Board discussed the aPReal by Dave Hidden for the property of Donald and Melanie 
Burnham, R. Western Ave. The Board rescinded the motion, but they did not have the 
riuht to do this accordin~ to John Tierney, Town Counsel. The Board cannot rescind an 
A'&R plan, onlv under tIle subdivision control regulations can a plan be rescinded. 
Pennoyer askea the Board if the~ wanted to follow through with their rescission or if thev 
wanted to follow Town Counsel s advise and let it be. THe Board felt that they were not In 
error Eiven the information they received from the ap.plicant and applicant's attorney. The 
Boara acted in good faith and acted only on information that was gIven. Pennoyer told the 
Board to send tIle notice or appeal to the Selectmen and they wou1d submit it to Town 
Counsel. Also, the Board wilT submit all minutes and correspondence relating to this matter. 

Pennoj'er brought to the Board's attention a letter dated May"28, 1993, from Town Counsel 
regarding Jermain's position regarding voting on Turtleback-Road Circle subdivision. 
Town Counsel has e?'Pressed the oRimon that from the facts stated in a letter from the 
newly elected Board member dateo MA327, 1993, there aI>pears to be no conflict of 
interest arising under M.G.L., c. 268A, Section 19. Town Counsel's letter is on file with the 
Town Clerk and is a public record all pursuant to Section 22 of the statute. 

Pennoyer brought to the Board's attention that they have to address the petition and the 
memorandum mat came before the Board by Attorney Sam Hoar and tile neighbors. The 
~oard can either elect to continue the p,uQlic hyaring and r~verse our decision on the 
SIgnatures, or we can Just say we are satisfied With our decisIon. 

Jermain moved that the Board address the petitions by having a public hearinG'. Knowles 
seconded the motion, Dunn in favor, Jermam in favor, Altholfz in favor, Knowfes in favor, 
Ginn against, and Pennoyer against. 

The Board will hold a public bearing on July 7, 1993 at 8:30 p.m. 

Pennoyer and Dunn were appointed to represent the Board fS!gardiJ:!g the outstandinlL. 
lawsuits by the Town. A site walk took place with Peter Van Wyc~ Kebecca linhart,-.Hob 
Dawe, ana. conservation commission to review all of the issues m the consent of decree. 
Pennoyer wrote in a letter to the Selectmen his opinion regarding each of the issues. Each 
member received a copy of this letter. Pennoyer felt the area hacfstabilized itself. 

Pennoyer addressed the issue of ~ecuring a m~p of the overl~ district and Town map to be 
mounted on the wall. The cost will be approxunately $240.00. The Board agreed this would 
be a beneficial and useful tool. 

Altholtz su.,ggested requiring any applicant that came before the Board to submit a summary 
or proposafof their intentions the _prior Thursday, and if they were citing any laws or 
exemptions or statutes, they give tfie Board a copy. Altholtz would like fo receive a copy of 
that vefore the weekend oHIle scheduled meeting for review. The Board asked Altholfz to 
make uP. an outline of questions to ask applican~ m order for the applicant to provide the 
Board With a proposal or summary before meetings. 

Pennoyer eiill.lained to the Board that Tierney has offered to have working meetings with 
the Board. The Board felt the Town should De represent at meet4!gs, especially wnen 
applicant's are being represented by their attorney's at meetings. The Board will find the 
state legislation thaf allows an applicant to reimburse Town Counsel to sit in at the 
Planning Board's meetings when necessary. 

Knowles moved to adjourn. Ginn seconded the motion, with the Board voting 
unanimously in favor. 

The meeting was adjourned at 10:30 p.m. 
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Plannin~ Board 
June 2,1:993 

PRESENT: Sheldon Pennover; Chairman., Howard Altholtz, Pat Dunn, Joe Ginn, 
Kimberly Jermain, Joe Knowles . 

Howard A.ltholtz removed himself from the Board regarding the following building permit 
application of Gary an_d S~an Eno. 

. a . resubmitted a buildin2 apRlication for Om aud Susan 
, to construct an accessorY building on a 3,000 s.f. lot, whiCh IS owned 

un ....... ~ e '- r ..L. s ~ e :-:' p -': ar ~ a~te ~"':" ee ~ from their home lot. Ena stated lie will use this as storage only. He 
will be Rutting electricity in. but no plumbing or water will be hooked up. The Board stated 
they hao Town Counsel review after the last meeting. Pennoy:er exp,lained that Town 
COm;J.Sel stated under an acc;:e~soIY, buildinR. this cQu(d not be aone. But. if it was not 
consIdered an accessory building, but merely a building or garage on a lot. then that lot has · 
to meet various area and frontage requirements. Carter e;plamed that the building was a 
g,arage and storage, not an accessory Building. Carter also felt that the lot fell under the 
classification of a grandfathered lot because It was in existence before 1972. 

~ 

Ginn m ved to ap rove, en . (7 v hairman of the 
anrung 0 e permn a1J8!!cation of Gary and'Susan no, 0 rive, 

be p,ant~d a bUilding pepni fOr a builii g to be use4 as a barn, garage, or s!oI",?1ge, 24' x 
30 .It will meet themlDImum 9(10' setbacKs as reqUIred byan accessory bnild.iIU!. even 
thou~ Town Counsel has aIreadyruIed thisyis not an accessory buildiDg. The building 
will ·oruy be used in the capacity as a g~e or barn, and not for any tn>e of a dwellin~ 
and without water or sewer serviceS. Knowles amended the motion to mclude no kitclien 
be installed, and the use subject to requirementS of the water resource protection bylaw. 
Knowles seconded,the motion, with the Board voting unanimously in favor. 

L J'" .... _..: -.~ ~ ~ - ~:\ :~ , ," . ,, :~;';"~ : ;~~:-'~ - ;.~ <.; .......... ~.'. : ~ . -:. " :' ~ .. -: . - ~ -..- . ~ .~ . . . ~' ; ~ : :. "._ " - ~ :.: ~, ... ';i... . ~ ; ·· ... _;f (~ : -.~ .. ~:: ;.,._ .. -. . "p.i " oJ . "" ~ 

~, '. BnildUlg In.spectOf CaU~I asked the J399I"d's~.9.PlDlon on the,water_resource prot~on 
. . J)ylaw 'Vl r~1ati9!LtQ ~~C9!:~~Waysub~op, Westem~ve1!ll~$:Thisfal1s.;~Qer file water 

- '~ ., i: ·: ~~ ~~ ·:~·~~~t~~~~~~~ ~ ~:~~ · ~~~~er~~~j-~~~~~?~#J~~<!.t: 
] > ~' ~Jt"::"'''-~- '''' J ' J':r\i~~ "" '''''~'-S_~-:iiJ :S~ ' ~ . ,,,~ . : _ ... ,-'.J, "'~r-.4. - .. ' ,/t:> .. 

. ,.-... . "::;: P~nno:ru~hrou ' nht t&the:mUf~rm! · ' ~B: . ~ ~ iliatiheh';Areceivednumerous 
Ck'·· ,, *phone"6ills · reg~ding RoniIdjilll R=ilii~~ifiJ01; i·M--- · · e: ~' a!iQm .. ~ .' .. ' ' .>- ~ ' . '. 

- · . ~~ :\;;: WnfuWation.:~a.Yi!t&,.~~~~~·tmpg :: ~dWIIlg.. unngst :.. ~~I y:t-:i! . ~p!!f1emtsl.odi:SJ.Th·t~ bltt~. <;- .' . , : ,: ~ 
. .;-.. ' . '< ~:~. theywere ' cmpp~ ~c:;~orr--5lte:rAh They: , ~e Q!1Dg,a: 9 , o!- : ~~. ou e."· eY-.uev ~ e ~ ~ ·~: c, ~"' 

.?':" dhe,stnzctureP,J> 'esonoWitliey shoUld'oo'stonngtfte matenaIs·m 'iliestmcture; Pennoyer '" .. ~ ... ' -.. ,' ··c. : 

,; , ;: ., . z~q~~.~~tt~:;.~~~~~~~~~:~~% ... . ....• . . " 
~S~ · :: · ;?;.~·'J.--; ~IJ . .. - ~tess~!i}o · !bC;buildfng. iWwector . ~ · . nifor . ~ . DaV{dGa="" " . ~ . 'tOLStTeet - a~ .. ·:',> .. :N:;!~~ 
. i,:~'; . .;~:-;t~~c --:}ie1:fas;between'SlX·and'e .. trnctors:.ontsiEIe.;& .. stat .:inatb.e1ias y .~ J.:: . i;C . 

7~ ; - ~m~t ~~,~~~~, : ~ ~~ , 

. "'; ;'~~¥A;:::~=:;~%~~l/!~~~~~~~'~~ " r . '75 
" . CC)Ud

S truthctmun~ . ... ~!Qr.ag~·J'~.~::tJ? · .. ,: t.it..: , . ~nn th.~~~~~ ', . . "'.'. ,r, ' d":;" . 1 . C · ~ .:' ... ~ : . " . . _ the~~ed .. ~.'. ·' .. ·Fun er· e .wa 1res uree; ern! J4w,'" ~ . nOLiL.llC • .cJ ~~'t!:;p.~~~ ... ·L · ~~~~. 
\:t:' . ;~- , ~t ~ ·'·.N· . ~:;./ . t~~~ · ~ ~.~ , '''t'j .• l'{ T -: . ~ .. ~ : '., - ~ ' :,~~pii ¥ ~ ~_¢ 'C~ ' i\: .;A }ic~! ; .~· '" ~~_OT:: <" . - .-"l - ~r 

,.., . KnoWleS-moyea;tQ:~c ~ea ·' Diill -~g pe~ a ·p~cati6n;ro~.fo!rii ; Jaj;'L~- ' ~7 ~ Wesi~· · · . . .;; 
Avenue Realty TrnsP1 7 Western Ave.,. to cons~ct ofn~w num sto~lmetal buildings), . 
located on LOt.uoiScot'sWay on plan dated 6(2/93, subject to the DPW curb cut, and 
with theunderitandingthat tlie waler shed ~ources , protection act the,15% is not 

. ~ . appli?ble, 25.% does apply. Altholtz seconded the monon, with the Board voting . 
,."- unammonsly-:;1:J1 ~~~r. - . . 

> . e; ' · : '. A~~'~~ ~~~ fi>iw;.s hOld tor M~~ McCartnOy,,9 HarlO)V S!rOe~ Cor a SJ!<CiaI 

];;>t~\i .:r,,;.~= , p~.~~ ~ d~ ·, ~~ , 9~~~9~~.~~!~ ~. ~ , ~ , ,!g~l~~~g~~I.~~;mto ega! UnIts. 

,r Pennoyer opened.thecoIirinued public hearing for Marianne McC3rtnex,. 9 Harlow Street, 
for a special permit to convert an existing three family dwelling into legal units. 

I 

-:::; .. 
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The Board was advised that the Essex Board or Health was unable to conduct the dve :est 
qr the sept~c ~ystem r,equested ,at the ia~l,me~ting. Ginn broulZbt to ,tbe Board's attemi9n 
tnar the e;qsnng septlc system is locatea. 1p. Gl0u~ester. The B"oard.ls concerne¢ WlIh waat 
actually eXlSts tor a segtlc system. Jermam questIOned the sauare toot lot reOUlremem. 
Pennover advised the BoarG thev should be concerned Imth ~xisting building 'code 
requirements, such as exits, railillgs, and stairs. ~ 

Knowles moved to continue the Rublic hearing for ~!arianne ~!cCartnev, 9 Harlow Street 
to June 16, 1993 at 8:00 p.m. Altholtz seconded the motion, with the Board voting 
unanimously in favor. 

Attorney James Kroesser, renresenting Garcia Kimball, Maple Street, met with the Board 
to determine if Kimball's lot 'was protected under the grandfather statute. 

KROESSER: The issue th:.:.t was raised at the last meetin_g, that John has addressed, is 
whether or not it's necessa:-' : in order to gain the ,grandfatner prote,ction of the zoning , 
staJUte tha~ the lot be OWL.- ! by tbe s~e person lor the entIre penod of tllne s1art1;ng WIth 
before zomng was adopte;,., nul the tlme when I sbow UD to ask for the deternnnatIOn that 
it constitutes a grandfathe , .J lot. And that John has addressed by saving, "No, that isn't 
necessary. The"'onlv thin~'f at is necessary is that it remain a separate 101 since prior to the 
adoption of zoning:' Wh-- is the case here. It has changed hands, as most propertY does. 
AnQ John answered the '. tiqn, the same way I answered that for Rolf a month ago. And 
I think that was the only , .:: there was. 

GINN: One of the bigge 
lot lines have not change 

KROESSER: And there 
WQ12ertx th~t appears o:c 
GINN: I think that the i 
buildable lot. You're nc 
this is a buildable lot. 

KROESSER: We're jill 
due to it's grandfather sr 

ALTHOLTZ: In terms . 

KROESSER: Right. 

KNOWLES: ' And whate' 

KROESSER; We know 
than one house. It isn't; 

CAIRNS: Parcell is on 

KROESSER: Yes. To [ 
changes. The lot that the 
The perk was done on th, 
J.ilcely will go there as opr 
pIece of property. 

ALTHOLTZ: So you ar' 
three? 

KROESSER: Yes, think 
because that's the way it " 
parcels of land. There w 

ALTHOL1Z: Can they r 

KROESSER: They are e 
and 3. If JOur tape recore 
combine total of that thr 

, 

oligations was that even though it has changed hands that the 
\nd they have remained the same. 

j~eds you have that go back to 1924, or so, that describes the 
Jlans today. 
,: has to say from feedback from Town Counsel that it is a 
.:! with a birilding permit. You're just trying to determine that 

king for the deternrination that it constitutes a buildable lot 

ea? 

:; built has as to be as conforming as possible. 

• oks. Placement may be an issue. There will never be more 
: ie. There is a valid perk in existence now. 

' e Street. Is that where the perk was done? 

it as clear as possible, because it's gone through some 
. rmination is being made on is the fotality of me three pieces. 
Gt lot. On the lot filat fronts on Maple Street. The house verY 
, to any where else. But the deternnnation is for the entire J 

king a commitment to build no more than one house on those 

, as one lot. The only reason vou can think of it as one lot is 
.5 through. It's always been described separatelv as three 
,ver be more than one house. J 

.merly joined those three parcels into one? 

lvely now. Not withstanding the descriptions of Parcell, 2 
, gomg there will never be more than one house built on the 
)t piece of property, if one house. 
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JEFF BlJTLER, 6 WINTHROP STREET. :\try concern is that I have more water in my 
iield than I did t'NO months ago when we all met. And this is a stone's throwaway from one 
of the parcels. ~ at the parcel th?t oerks. I'fl graDt that. But the. other TWO we really, have to 
be concerned WIth because that held could iJe a nee patty .• -\..tld It'S worse now than It was 
earlier in the Spring. I hope somebody really keeps an eve on where this building is 
situated, if that ever comes to pass.' - , , 

GINN: I think the Board is-trving to determine this evenin.~ from feedback from Town 
Counsel, is that this is classified as a buildable lot. They win. then have to come back before 
this Board with a building.permit application. If they can meet all setbacks and septic 
svstems. so on, and so fonD.. 
" . 

JEFF BulLER, The only thing that I ask is that we would like a little bit more for warning 
because other than toni~.5.t's paper we almost were surprised again. We've come two other 
times and Counsel hasn t appeared. Mrs. Kimball's atfornev has been here at least twice 
since I've been here, and uilfortunately Town Counsel wasn"! present. 

GINN: Good.point. Jim, if you're goigg to be involved in any this later on, vou know, 
building pepnft wise, as a counesy notily the abutters. We can't obligate you, but we'd 
~preo~e~ • 

JAY HA VIGHURST, 6 WINTHROP STREET, Our view looks right out at that lot. Lot 1. 
I don't know where the setbacks would be., but the house would eitner go straililit up .or not 
be a very big house. My concern is how high the house is. Because the view of our1citchen 
and our upstairs looks straililit onto that lot. It would impact our yard a lot. And also we 
hav~ wa~er in our basement And we are right next to that, so any kind of drainage would 
go nght mto our basement. 

GINN: Is the water table very high up there? 

RICHARD CAIRNS: Since Richardson built up there it shifted things around. So we are 
concerned about where water is going to go. Out of our driveway there is clear water that 
has been tested. And-it's clear water now that didn't run down before Richardson built that 
barn. And we're afraid that any other building in that area would increase that problem. 

GINN: How long ago were the perk tests done? 

KROESSER: I d~)ll't know. They have been renewed once. Something tells me they have 
been out there twIce. 

CAIRNS: I think also that on one of those two parcels there is a well. 

BUTLER: What was alwa~ out of the back of Jav's house. It used to have a pump on top 
of it that George Mears used to water his garden for years. 

MALCOLM FRASER, 12 WINTIfROP STREET, I would like to know how far away this 
house is going to be from my property. 

PENNOYER: At this time they don't have any formal drawings before the Board. Thev 
have to make it as conforming as they possibly can. And they nave to come to us with a set 
of drawings of this building. 

FRASER: Will this be a single family house? 

PENNOYER: Yes, it can't be any more than that because of the area. 

Ginn moved that Parcel_t.; 210 and 3, and given Town Counsel's authority,. to say that Parcell 
on.plan of Garcia Kimbau or Book 276 Plan 4 dated June 22, 1992, be Classified as a 
buildable lot for a single family home. That it doesn't have to have the standards of 150' 
frontage, that it can meet the origWal standards of 50' of frontage and a minimum lot size of 
5,OQO s.f., and that the applicant Will. be back before this Board for a building pennit and 
reVIew by the Board. 

PENNOYER: Any discussion. (No comment.) A second? (No comment.) 

GINN: No one wants to second the motion? It dies. 
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PENNOYER: Do you need a motion? 

KROESSER: Yes, I need to be able to give my client the advise that she can go ahead and 
get some plans drawn up for the building. 

DUNN: I just think that allowing this to be a building lot is going to cause us a lot of 
Rroblems. And it's just going to .Keep bouncing back at us, and I lust think it's verY 
aetrimental because of where it is and the way 1t is laid out with the water and all. And I 
just couldn't vote for it. -

KNOWLES: You're asking us for a legal decision? 

KROESSER: I'm asking you for a decision that you are the only Board in town that has the 
c~pabili!y' to render. The woman is entitled to an answer as to whether or not it constitutes 
a 5uildaDle lot. We've been here at least a half a dozen times on this same thing. Whether 
there is water. There may be a problem with conservation. Whether you can put a building 
on the lot is a l?roblem for anotfier day. She is entitled to be told whether it is or it isn't, 
technically unaer the statute. And most Towns don't do it the way you do, you submit a . 
reQuest to the building inspector for this determination and he has fourteen days to act on 
it. 1'm asking for a simple decision. The propertY has been held in separate ownership 
since wav before y,ou had zoning. ·It has more than @y feet of frontage. It has more than 
~J-OOO s.£: of area It is not necessaJ:'Y. that it be owned oy the same person for whole time. 
I au have that in writing from your Town Counsel. 

AL'IHOLTZ: Those things are all clear. What's not clear to me is if they do, in fact, or 
have, in fact, merged, why are we still calling them three separate parcelS. . 

KROESSER: Because the description in the deeds, all the way to well before the passage 
of zoning in Essex, described them as separate parcels. 

GINN: Just so other Board members and people in the audience know, I don't feel aI}Y 
better about this than any other Board member. But I don't think we have any ~ound to 
stand on to deny it. The motion that I made is for Parcell. That's where the biilldiru! and 
the set?tic ~tem has to go. I'm not saying anytlripg about merging, three lots. And I aon't 
think the tliree lots coula be me~ed because it's been brougJ},t up ill discussion in the past 
that the middle lot has a title defiCiency, that's my underStaIiding. I don't know where that 
stands. But we have been told that there are three separate deeTh; to these individual lots. 
They are owned by the same person and it states $at on the plan. 

PENN9YE;R: I think if Joe's motion can't pass, we oUght to make a motion to give him 
some direction. 

GINN: If no one wants to second my motion, then someone make a motion to deny it and 
state a reason for it. I can't make a motion to deny this just because I don~t like it. 

KROESSER: For the record, I don't like it either. This lot ended up in existence because 
~verythinKaround it got cru:v~d up. No one did this pUJPosely. This ~ a left over lot. This 
IS not an 11:lea1 solution. This IS an odd lot that's been iliere for fifty, slXty years. 

GINN: rm not sure a building is going to be able to iYnin there. And you're not in front of 
this Board as~ for a buildirlg ~rmif. All you're as . g for is that Parcell can be built 
on. And the interpretation that I've gotten Hack from Town Counsel states that y~ it is. 

DUNN: My whole concern with this is not on a legal point. My concern is there is a lot of 
p'eople who moved down here and then you have a postage stamp size lot and somebody is 
slapping a house in there. I iust don't think it's fitting wnere it is. I think it's far more 
detrimental in that neiwbothood. I don't, myse!£, want to keep approving, and I know 
you're looking at this ITom a legal ~pint of view, but I won't continue to vote for something 
because it's legal if I don~t feellt'sntting. 

GINN: ¥ you don't like my motion, then make a motion to deny it. 

~OESSER: Just a quick response. I think you have to understand that this is a small lot 
neIghborhood. 

, , 

4 



DGN.'N: I !ulO~ it's a ;;mall lot neighborh09d, but it doesn't help to keep crowding it more 
tban It alreaGy IS. I thmk to crowd It more IS "wong. 

KROESSER: I don't disagree witb, but I think legallv I'm here to advocate for what is the 
correct position. I think,YQu found the rig.qt answ~r from Y9ur T.own Coup.s~l. rm not , 
asking you to say that thIS IS Ihe gr~atest ilimg you've .. ~ver aqne m YQur wnoie lne, I'm,Just 
asking yOU to do your duty. You eIther tell us it quall!les or 11: doesn t. Because the Oillv 
w~y' out of here is an, ans-.<:er oIle way QT tbe otber. If y~:)U deny it, tbe n~xt stop is the ~6ard 
ot Appeals, or to go mto litIgatIon on It because there IS no otber solutIOn. You can't just 
say, you know, we d rather not talk about this anymore. 

KJ."TOWLES: I would move to deny it just to give him an answer. 

KROESSER: Tell me why? You have to give me a reason. 

K.i"\fOWLES: Because I don't know that the question that was put to Town Counsel has 
been answered. This is something that we don't find in our bYlaws. As a matter of right we 
would deny it ri,.ght,now because the lot isn't big enou~h. And ,the frontaQe isn't big enough. 
You're savmg tnat It'S been around smce 1920. And tne questIOn Dut to 'Town Counsel was 
not is thai okay, but does it matter if the same owner owned it or if it changed hands . . 

PENNOYER: Can I just make 9. correction? We sent Town Counsel the plot plan of the 
land, the unapproved meeting notes of the discussion that went on, and specifically the 
question about owners.hip. Pilld that's whv when'yol,l read tpe letter from Town Counsel it 
does state a number ot different ISsues. That's wfiv It's not Just a cut and dry. That's why I 
agree with Joe's motion. J • 

ALTHOLTZ: In the end we might not reallv like itbbut that doesn't really matter. It's a 
matter of applyip.g the State statute and the Town's )ylaws. But maybe we can frame the 
motion a little-bit more narrower. Maybe we can just say that it's the oRinion of the Board 
that these parcels come within the grandfather statute. Are you asking for more than the 
one lot. 

KROESSER: We were asking for all three. But more for the sake of making it clear to 
everybody that it is Qne lot. Alid we're not looking to separate anything off. 

PENNOYER: I think it's safer to do it that way. 

KROESSER: I think it is, too. It doesn't matter because the reality is it's one house, 
period. 

PENNOYER: If the front lot became a buildable lot and you keep this separate. What 
prevents this from being ioined with this, or this being joined with this in order to expand 
one of the others in here -because some of that is the Duildable lot. To me we're protecting 
ourselves 1§:~nst density, which is the concern here, which is to combine the three saying 
the whole . g is one bili1dable lot. 

DUNN: That has to be. The other two are going to be land locked. 

PENNOYER: Bu:!., what I'm saying is if there are left separate they can be joined to one of 
the other surrounding lots by somebody else that might own it in tHe future. 

KROESSER: No, the lots are too small. 

DUNN: If YOU take that frontag~ and use it for that one lo..~ you are creating two land 
locked pieces of land with the oTher two, and you can't do mat. 

PENNOYER: If it's owned by the same owner you can. 

DUNN: But no matter who owns them there is still two lots of land there that are land 
locked. 

GINN: We are not land locking anvthing, What we are sayiqg is that Parcell with 67' of 
frontag~ and 5,600 s.f. can be issued a bunding permit, or is classified as a buildable lot 
under The grandfather statute that it meet lot size and frontage. 
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DUNN: Now, where is the access to Lot 2 and 3? 

GINN: I have no idea. 

DUNN: Therefore it's land locked. 

GINN: I'm not saying anything about Lot:2 and 3. I'm saying Lot 1. 

KROESSER: You don't have the power to transfer the title to these pieces of prooertV. 
Th~ simple (act is I could go back to my' office ;md dict.ate a descriptio:p. Qf the entire J 

penmeter at the ~hree lots tog~ther ana make l! look lIke one 10t1but.1t Isn' t r~levant. For 
zoning purposes It'S only one pIece of property. You're not land ocking anythmg. 

DUNN: Then where is your access? 

KROESSER: You're access is off of Maple Street. There is 67' of frontage there. 

DUNN: For one lot. 

KROESSER: Right. 

DUNN: And the other two lots now have no access. 

KROESSER: The other two lots are part and parcel of the same piece of land. 

DUNN: We're going to wind up with what we have up on Pond Street. The only way you 
can get to a piece ofTand up there is by helicopter. . 

Altholtz moved that it is the ')pinion of the Board that Parcell, 2t and 3 are subject to the 
grandfather statute. J ermain seconded the motion, with Altholtz In favor, Knowles in 
Iavor, Ginn in favor, Jermab in favor, Pennoyer in favor, and Dunn opposed. 

Attorney James Kroesser, representing John Lambros, Choate Street, to submit a Form A 
application. 

KROESSER: You signed a Form A, a year or so ago, dividing that lot off because it was 
goipg to. be sold .. It fen .through. So there's a plan already signed separating Lot 2 off. All 
ne IS domg now IS c:reatmg these two back lotS. 

PENNOYER: Isn't there a issue with Chapter 61A here? 

KROESSER: There is an issue with Chapter 61B here. It's the recreational land statute 
oPRosed to the agricultural land statute. And he owes between five and seven thousand 
do ars in taxes on the property, which gets paid at the time the property gets sold. 

PENNOYER: What about the rights of first refusal to the Town? 

KROESSER: That has to be released by the Town before he can sell the propeI1Y. That 
lean is recorded in Salem. So before he can convey .good title of the property-he lias to go 
through that procedure and he'll end up just paying those taxes. There are two ways the 
statute workS, if he has a buyer for the propeftv at a set price. He has to offer it to the town 
for that price. If he doesn't then he has to offer it to the town at fair market value. If the 
town is mterested vou go through an appraisal process to set that valuation. Lot 4 is his 
house lot and that be is keep,ing. These three at some point'L assuming he can find a buver 
for them. are going to get sold. All three will be offered to tne town prior to beinR sold. 
PENNOYER: The remaining propeny that he keeps he will no longer be able tonave 
under 61B. 

KROESSER: He is taking it out lock, stock and barrel. 

GINN: So what are you looking for? 

~OESSER: We're looking for a Form A si2D.ature on this plan. This is a common 
driveway. They all get theIr frontage off of aoate Street, or It wouldn't be a Form A. It 
would be a Form B and we'd be gomg through subdivision hearings. 
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D"lJNN: Are they all going to access over their frontage? 

KROESSER: No, they are going to access over this common drive. 

SALLY o 'MALEY : There is a pond there. 

PENNOYER: If that's the case then we can' t approve this. You don't have to 2:0 through 
y'our frontage, but you have to be able if you needed to go bv this. You don't have to do it. 
As a Board we should be looking at this rand. If there is a pond here then it can't Hy. 

KROESSER: I understand what you're saving. There is a 1989 case on it that says that the 
presence of interior wetlands isn't grounds

J 

for denvinu a Form A as long as there is linear 
trontage on the street and there is physical access to tile property guaranteed in some wav. 
And in this case it's over that common driveway. And if they have to they can go to J 

Concorn as a matter of rights for a limited project to put a cliiveway across there. 

GINN: Why do you want to Form A that Lot 2 again? Has the lot changed in size? 

KROESSER: No. 

PENNOYER: Does the rest of the Board want to hold off and look into this issue of 
wetlands, and make a motion on this at the next meeting. 

DUNN: If you could explajn one thing to me. I'm not saying you have to access through 
your frontage. Are you saymg you have to be able to. 

PENNOYER: That's the question. I think as a Board we want to look into that. We're 
dealing with another case on Apple Street that is similar to this. I think the question is do 
you have to have the ability to access your lot from your frontage. 

GINN: We're not being shown any document that is stating that Lot ~~2, and 4 have a legal 
rights or access over Lo13. So how can we sigp. a Form A tliis without wat assurance that 
me other lots do have a legal right over Lot 3's land. 

KROESSER: That's true. If you had a common driveway' bylaw you'd be in aposition to 
determine what the terms of the common driveway provisions woUld state, and without 
that, and I don't have any problems with it, I donYkhow if Y.:0u can requirement it, but you 
can certainly approve the plap. and I'll have the engineer reflect that a common driveway 
easement will be recorded WIth the plan. 

GINN: Personally I'd like to see that on the Rlan. Can we have the engineer put that on a 
mylar that's dated on a plan that we sign. Ano that would give us time to ask our Town 
Counsel about this fronlage issue. 

KROESSER: That's fine. I don't have any trouble with that. 
I have. a FOI11l A application. All I want you to do is date it tonight and receive it so I can 
get this mOVIng. 

GINN: This is not the plan we'll be working on. 

Dunn moved to accept a Form A apglication of John Lambros, Choate Street. Ginn 
seconded the motion, with the Boara voting unanimously in favor. 

Ginn moved to am>rove the minutes of the May 5, 1993 meeting. Dunn seconded the 
motion, with the Hoard unanimously in favor. 

Jermain moved to approve the minutes of May 19, 1993 meeting. Knowles seconded the 
motion, with the Board voting unanimously in favor. 

Altholtz moved to approve the minutes of the May 24, 1993 meeting. Ginn seconded the 
motion, with the Board voting unanimously in favor. 

Ginn moved that for the month of July, on until so noticed, the Board will be on a Summer 
schedule of meeting on the first Wednesday of each month. Altholtz seconded the motion, 
with the Board votihg unanimously in favor. 
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The Board discussed the apDeal by Daye Hidden for the property of Donald and Melanie 
Burnham, R. Western Ave. "The Board rescinded the motion, but they did nOt have the 
riaht to do this accordin.g to John TierneY, Town CounseL The Board' cannot rescind an 
A75.:R plan, only under tfie subdivision control regulations can a plan be rescinded. 
Pennoyer askea the Board if they wanted to follow through with their rescission or if they 
wanted to follow Town Counsel'"'s advise and let it be. The Board felt that they were not in 
errorcf!I.iven the information they received from the applicant and applicant's attorneY. Tne 
Boar acted in good faith and acted only on information that was ~lven. Pennoyer told the 
Board to send tne notice of appeal to thJe Selectmen and they wOUld submit it to Town 
Counsel. Also, the Board wilI submit all minutes and correspondence relating to this matter. 

Penno~er brought to the Board's attention a letter dated Mav 28, 1993, from Town Counsel 
regarcrmg Jermain's position regarding voting on TurtlebackRoad Circle subdivision. 
Town Counsel has e,xpressed the oRimon thaI from the facts stated in a letter from the 
newly elected Board member datea MAy 27, 1993, there allpears to be no conflict of 
interest arising under M.G.L., c. 268A, Section 19. Town Counsel's letter is on file with the 
Town Clerk and is a public record all pursuant to Section 22 of the statute. 

Pennoyer brought to the Board's attention that they have to address the petition and the 
memorandum fhat came before the Board by Attorney Sam Hoar and the neighbors. The 
Board can either elect to continue the public hearing and reverse our decision on the 
signatures, or we can just say we are satisfied with our decision. 

J ermain moved that the Board address the petitions by having a public hearing. Knowles 
seconded the motion, Dunn in favor, Jermam in favor, Altholtz in favor, Knowfes in favor, 
Ginn against, and Pennoyer against. 

The Board will ~old a public hearing on July 7,1993 at 8:30 p.m. 

Pennoyer and Dunn were appointed to represent the Board r~J?:ardinJ; the outstandin~ 
lawsuits by the Town. A site walk took place with Peter V an Wyc~ Kebecca Unhart, -:Hob 
Dawe, and conservation commission to review all of the issues m the consent of decree. 
Pennoyer wrote in a 1etter to the Selectmen his opinion regarding each of the issues. Each t 
member received, a covy qfthis letter. PeaIll'§'er:£clt-tbc4l!fsa Bau ~j.lW.eQ its~ ~ ~ 1 l9-l ~ 
'-fNL '+VeL ~ 100 'J, LUU·D til (AlfLUJ'../""-. ..; 
Pennoyer adOressed the issue of securing a map Of the overl:;y district and Town map to be 
mounted on the wall. The cost will be approximately $240.00. The Board agreed this would 
be a beneficial and useful tool. 

Altholtz suggesteq r~Quirip.g any applicant that came byfore the Boarc;t to submit a summary 
or proposafof therr mtentions the_pnor Thursday, and if they were CItIng any laws or . 
exemptions or statutes, they give tfie Board a copy. Altholtz would like fa receive a copy of 
that Defore the weekend of tile scheduled meeting for review. The Board asked Altholtz to 
make uP. an outline of questions to ask applicants m order for the applicant to provide the 
Board WIth a proposal or summary before meetings. 

Pennoyer e~.1ained to the Board that Tiern~y has offered to have working meetings with 
the Board. The Board felt the Town should De represent at meetin~, especially_wnen 
applicant's are being represented by their attorneys at meetings. The Board will find the 
state legislation thaf allows an applicant to reimburse Town Counsel to sit in at the 
Planning Board's meetings when necessary. 

Knowles moved to adjourn. Ginn seconded the motion, with the Board voting 
unanimously in favor. 

The meeting was adjourned at 10:30 p.m. 
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8:00 p.m. 

Essex Planning Board 

Agenda 

May 24, 1993 

Informational meeting for new members 



) 

Planning Board 
May24,~993 

PRESENT: Pat Dunn, Kimberly Jermain, Howard Altholtz, Sheldon Pennoyer, Joe Ginn 

Dunn moved to elect Sheldon Penn oyer as the chairman for the coming year. Altholtz 
seconded the motion, with the Board voting in unanimously in favor. 

Pennoyer moved that the minutes of the meetin.K be made available to the members before 
the scneduled m~eting. They will be left in the Planning Board's box at Town Hall. 
Jermain seconded the motion. Dunn in favor, Altholtz m favor, and Joe Ginn opposed. 

The Board met for an informational meeting. They discussed in general the following 
matters. 

Turtleback Circle subdivision 

A petition submitted by abutters on Apple Street and a Memorandum submitted b~ 
Attorney Sam Hoar re~arding Turtleback Circle subdivision. The Board reviewed Town 
Counsel John Tierney s letter and the rules and regulations relating to the matter. The 
possibility of holding a public bearing_was discusseo, and also what would be accomplished 
by doing so. Altholft suggested that The Board look at some cases where other Board's in 
tfie Commonwealth have rescinded their approval and see what they based their criteria on. 

Garcia Kimball, Maple Street, request for a building permit 

The Board agreed that it did not matter how many times the lot changed ownership as long 
as the lot size and shap~ hag not changed. J\.ttorney Jam~s Kroesser Will meet wiill the 
Board on June 2, atwhich time the Board will make a ruling. .. 

Donald and MelaJrle Burnh~,Rear Western Ave., Form A Dave Hidden was present. 

The Board e~l~ed to ~.llidden in a le~er was dated May 21. 1993, the Board was .. 
seeking Town ~o~el for opinion on their Il1otionto re.scin9. their previous approval of the 
A&R, and until his correspondence was receIved no action Will be (aken. '. . .. .. 

, .: '. . . ", ' , -, .•.•• ,., •• '." . . • , .•• .• . " ,J" . - " , .: " ,: ':: " ,. :- '" .• ' ' , ' . . • • 

Gary and Susan Enos, 70 woOd Drive, buildingperinit' application. 

Pennoyer ask.'edior Town Gounsel's. Qpinion bn this matter)n a letter dated May 2:t, 1993. 
The Board's concern was With definitlOn of accessory building and the future use or the 

·COIlStru,ct ... e .... d garag~. , ; .. , .. : ... ~" ~ . . .' ..... ..... ':~ . ; :.c· ... . ::,. ,': . . ; .... ' .' . .. ' ... ' .. ~ ' ; .. :. :." ... ,: ., \. " . . ... : 
. ' . .... .. ... . 

. 227 Weste~1l ~eaItYTt:Ust, 227 : We~te~ Avenue, bUilding pernrltapplicatlon to construct a 
storage buildingo~Scot's Way. ' •. , .. ., :' : . .. •. . 

. . . ' .:~ -' . ." ~ .. : . - - ',,'. . . ~ ..' . 

The B~arddiS~ed the severi y earexe~ption period for the watershed district. · 

Mari~~ Mc<Z~ey~ 9 Harlow Street, special permit for converting existing three-family 
; (J:~velling !:IltoIeg3:t~~ . ts .' ; ) :". . ; ; ~, . . .. ~: ... ... .. .~' .' 

~=~ ~~~~~~~o~~~~~~~~~~~¥g~c~~gfn~Hg:d ~~ng~;~::~~~~~~t the 
expressed concerns V'.lth 2arking. The Board agreed That she h~ the sQuare foot!iige to 
arrow for a three-famil~ Concerns were elgJressed about permIts for tlie garage Itself and 
electrical ins.pections. -:-fhe Board felt comtortable with tHeir decision for a dye test because 
of the sensitlvity of the area 

Penn oyer moved to elect Joe Knowles as Co-Chairman for the coming year. Jermian 
seconded·the .motion, with Altholtz in favor and Ginn in favor. . 

Jermam moved to elect Joe Ginn as Clerk for the coming year. Altholtz seconded the 
motion, with Pennoyer in favor and Ginn in favor. , . 

The meeting was adjourned at 10:00 p.m. 
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Essex Planning Board 
May 19,1993 

PRESENT: Joe Ginn; Acting Chairman, Howard Altholtz, Pat Dunn, Kimberly Jermain, 
Joe Knowles 

5~~~~mf)g?~fe~c£~~1ff5t25n;~~~t!~?n~~ul~fy~~~~ g~~~~~t!~~.for John and 

Pennoyer moved to approve the building permit application for John and Diane Kotch, 
Belcher Street, land formerly owned by Means, Lot 1 for a single familv dwelling 
conditional upon potable water on site. Dunn seconded the motion, with the Board voting 
unanimously In favor. 

A buiJd~pennit 'Effication was submi~ted for ljteJ an~Joanne Souza, TIIrt]eback Road, 
estate 0 argaret e, to construct a smgle fann y weI mg. 

Pennoyer moved to approve the building permit application for Peter and Joanne Souza, 
Turtleback Road, for a three bedroom smgle family dwelling, 40'x28'x27'} not including 
garage shown on the site plan but it is in reference to the drawings submItted with the 
applIcation. Altholtz seconded the motion, with the Board voting in favor. 

~<fgr;f.ennit application was su~mitted f9r Joe and Felornena DaSilya, 7 Pine Ridge 
, to construct a smgle family dwellmg. 

Pennoyer moved to apI!roved the buildingjlermit application for Joe and Felomena 
DaSilva, 7 Pine Ridge Road, for a four bedroom single family: dwelling, 44'x33'x35', on Lot 
4. Jermain seconded the motion, with the Board votmg unanimously m favor. 

Howard AItholtz removed himself from the Board regarding the following application. 

A building permit ap~1ication was submi~ted. for JdaI:YjIDd Susan Enos. 70 W£c?:d D~v~, to. 
construct a garage an storage. The lot SIze IS 5, s.t. It IS an accessory bui mg." ere IS 

no plumbing in It. He has letters from the abutters. It's a seperate deed from hisnouse. 
There are test pits on the lot. It is a house lot, but can't conform. There will be no 
plumbing or water, just electricity. 

GINN: What is it an accessory to? 

CARTER: It's a garage. It's not a dwelling. 

PENNOYER: What about the overlay district. In other words, there is a building of 720 
s.f. and the lot is 5,000 s.f. " 

ENOS: It's less than 15%. 

GINN: The only concern I have is it's being called an accessory building, but there is 
nothing else on the lot. We can ask for Town Counsel's interpretation on this, or we can 
move fOrward. 

The Board will have Town Coun~el clarify whether it is legally an accessory building on a 
lot with nothing else. 

A ~WucgneJieWa~~H!cation was submitted for ~~West§m B~ty Trust, 227 Western 
Ay ____ , __ l= _____ to construct a storage bUl g on cot say. 

GINN: You're basically saying that this is not applicable to the water shed district. 

JONATHAN JALvfES: Not until that seven years are past. Originally we developed,plans, 
did all the engineering, did the septic. We spend a lot of monev to p'ut that strip mall on 
there. When all this came u.p.; that and the economy, we're now trving to do real low key. 
This is my office. I'm here. I nav ~ to look at it for the rest of my life. 1t's low impact. 
There's no harm to the environment. We're planting trees. Weive been planting trees to 
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put out here. We get along with the neighbors. We've been quiet down there for eight 
years and we'd like it to continue that.l~~ 

AL1HOLTZ: Is that exemption recorded? 

JONATHAN JAMES: Yes, it was recorded. And again we went through the process of 
hiring two different lawyers to get that proposal in. 

. . 

ALTHOLTZ: Do you have-anything that would show the exemption? 

GINN: I think to satisfy everybody's mind on this I would like to hold this until the next 
meeting so Town Counsel can give us his feedback on that, as well as the water shed district 
if that takes into· account. 

A public hearing was held for Marianne McCartneY-,_9 Harlow Street, under Section 6-6.9 
to convert existmg 4welling into a three family dwelling. Attorney Mark Glovsky 
represented Mrs. McCartney. 

GLOVSKY: I look at this as being a relatively simple matter, and it's nice to think that 
homeowners can handle this kind of thing on their own. But, unfortunately' the world is 
getting more complicated. In any case, as you know because Marianne McCartney has been 
Defore your Board on a cOl.!T~le of occasions to discuss this matter. Her problem involves a 
house that was built in 198Zby her ex-husband, with a building p'ermit oeing issued back in 
1982. Although not all the records that we woUld like are available to us, but many case, 
wear~ treating this as an existing ~~~le family house becal;lse ~er¢ w.asnever a special 
penmt ISsued lor It to be a three £ lY house. So her aI?p'licatIOn, which she put fogether 
pretty ~ood by herself, states she is before this Board asKing for permission, and in . 
accoraance Wlth Section 6-6.9" to convert an existing dwe1l.iiig to a three fari:tily dwelling. 
An. d. yo.ur s.pecial .. p.errpit QrOVlSiO. ns,~et forth. a CrI. : teri~ fo.r co. fl .. vert. ing an. . e .. xis.tfn ... K dwe ... 1l.iii... g. 
mtoa three f~y UnIt. The first bemg no dwellin~ 'Yill be altered toac~o.Dl}llo9.!ltemore y/ () . 0 Q 

than ()n.e. family for each 10,000 s.f.of ar<:a. OPOl. This lot h~45 OOOsJ ... ' so mdeed we have {&1. I (J 

the reqlpl'ed lot area/f.he se~ond.conditIonls th~tthe PlanmDg Bpard · illid~ ,that the. . > . tNhfZ> 
copv~rslOn woUld nqt l?e substantially more detrimental to the nelgijbo:r:hood than $e .'. A· 

. eXls.tm .. ~ .. · u. s.e ..... ··Th ... e .. .. e .. XlS .. ..• tmg ~s . e ... , ... un£ ... 0.rtun .. atelY ... , happen.st .. p .. b.e a .. thr. '. ee ... fa.1J.lily use.,thatlsIiota j>J . ?11 ... 
,l~gal tllree family use, 1:>uUt's been used as a tbteefaIriilydwellfug for a number of years. . 
AL1HOLIZ:'\Vheb~asiicrin~~riedi , " .' ; ~... .. -·u"' . . ' . . . - .. .. .. . . .. .... . 

t;i8 VSKY~ · it'~. hard . ~opi~e that togethel". ~e. hou~ ' ewas cO~~c~d~ ·- i9~2 : ne . . 
secondumt ~onslStedofthe baseplent ofthe eXlStinghous~..And , lt'S~l,llldearfrom ;the .. 

. r¢cordSwhenthat.became anapartment.:Ap.d at somepomt,appronmate1y 198q, lt . ... . 

. . @p'e~s asthougll. the garagetliat Was bUilt ~ . 1985;was<=onverled ~() ~ ; · ap-artm¢ntuse . ." .... . 
·'Tlfis Issue Came upnofb.ecauseQf.:acomplamt or : b~cause of problems :m··fheneIgllgof1100d, :: . 

· ·butbe~411se,as many of youkn6)V It's agreatt1ple·toteffuance; ~d · Mrs.¥~ey~as < ' .. 
:' atteIIlt>~ftto.do t.pat and t() .s;ltiSfy' herIender~he; h.agto . establiSh. . tha~ thiS was a legJ,timate 

.' .. ,$ee !l . ydwelling~ Cpnseguentlvherr.efinAAqrrg Is held up because she c }Vas~Dleto . 
. estal?lishtlia~and llifilI.1(itely Ie~e&that Itowas Jl,ecessaryt.()c:omeb~fp.r~ . thiSJ3o3!4 .:f9r,a ·. ' 

··· speClalp-enmt. The$frd,conditioplsthatexceptf()rcreation of additionrueXlts-re.qmred ... . 
· Pfi1aw,\hes!f1lcttire ISllJ Sl.!1,Jstapti~ch:p1g~d ; or . ehlarfaed. We're np~ co;n~empi.atrfig;m,.y : ..... ' ..... . 

··· •. : fu::~~~itg~~~~lgk~lfiili~ . re ~:fnc;tf~~s , fs~~rr&~~.&¢-i~¥:b~~r,! · · .: .... , ... :,. 
· a<lditiOn~regUlfementi · sort oftucke2away m ,the b.acko.fSe~on6.~~ ~ 9, which doesp.'t have 
anumber. It'~on Pg.6 4. It says all proposed multj-:-faririlyconversIOn ~o · three family ~d 
the multi family and/or apartment land use be re~UlIed to suP12ly the Board of Healtli Wlth 
a septic ~em.plan to be approved before permifs are given. Tbelieve, a letter from the 
Board orHealtfihas been submitted with to this Board stating that the existing system 
satisfies the requirements the. Board of Health for a three uml dwelling. Under the 
circumstances, It seems to m~ as though Mrs. McCartney satisfiesthe.criteri3: for 14e 
conversIOn for ~e three family~; There was sQme cqnfuslOn at oneP,Omt, l ~ Wlth 
res.p. e.5=1 . .... to Se. cpq.n, 1(, 0. r the s. e(;tio. n th~t pr.oVlpe .. s Y{1th the. cops. t.m .... dion p.f. n~w .. ilir .. . ee family 
buildin~. This ~ISnot ~anewcoI:lStrpctIO~ This lseXlStplg building that l~ , ge~mg converted 
'and on That baslS,l~ thatsh~ - ls entitled to the reli~fthatsb<: IS tequ~sting.Andun1ess 
s9m~onecanestlilblish before thiS.Board that what she IS prQposmg IS gQmg to ~ 
SIgnificantly detrtmelltal to then~Ighborhood. The other t.hib.g that I IDlghl add IS that as I 
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understand your zoning bylaw you can by rights build a two family house on a lot of land 
that has frontage on a street eXIsting in 1977 providing. that the lot as a minimum of 30 000 
s.f. So, I think, if I'm not mistaken, and some times I find little issues hidden away in the 
Essex's bylaws, but as right this could be a two family. And so what we're really asking for is 
one additional unit, which is, in fact, the garage, which is a one bedroom unit. ~o we're not 
adding a lot traffic, or a lot of activity by askiiig for three units. Thank you. And Mrs. 
McCartney is here if you have any specific questions for her. 

GINN: I have a copy of the..minutes from the Board of Health when that was approved. 

DUNN: Here's a: copy of the electrical permit. It doesn't say too much. 

PENNOYER: And the original permit taken out for this property was a two family; 
correct? .,. 

MCCARTNEY: I think it was for a single family. I'm going to have to say at the time of 
the buildin~ of this house I like many otner women hanoed1he job over to my ex-husband. 
There is a lOt of answers that I cannot give just because of the part I played in the building. 
He was the contractor and he did all tlie foot work. 

ALTHOLTZ: Can y'ou explain one issue? You say by right she can have a two family\ and 
you'd only being as15ng for one additional unit. B~~fl n1ilit she could have a two farirlly 
only if she. had the p'roper permi~ to build a two f . y. By right, by permit, didn't she only 
have the nght to bUild a one family. 

GLOVSKY: You're right. What I meant was if there was nothing on the lot today? 

ALWOLTz: 13~tthere is. So you're asking for two additional units froni the orlgmal '.' 
permIt. ". . ;. . 

GLOVSKY: Yes. '. 
. . '. 

DuNN: I believe ite have a letter here from Lucy Pooh~ that should ber~adhito the ' ,. 
minutes. .. .. .... . ' '. " •. ' ' , ., ,' " ,' ,, ' ., ' " , " 

GINN: (Letter from Francjs arid Lucy Poole regarding the application of Marianne .. 
McCartriey read· mto the mmutes.) , - ,' . ', _ ' ,',' , ' 

·"· ~~~~~~J!~e~~~~~1~';g~~:~~~Wa~~I~:~~! . ~ ·· ~1t~~ti>#fi~t ' I 
when someone,wanted tOPllt agar~ge where the antique storelSnwt no)". The , . ' ',' 

", P.ool~'sand . the Turner~s . aUhavetl.l1ny,f()()t dug wells. Just beYQndlhe:glls a \V~tlandstl:la~ 
"g()esmtoa IIlUskratru>llc:l,.and drmng'mtPll1fIOns. Creek. Andallwatsoillregtet .to say IS 
reapycl,aY'Mdrock. ·1-represent th~ Warren:Fanilly.Land.Tl1lS4IDl;dJ r,eaijy: tliinlpt~s ~ / ,.' 
~1:lame tobave three illegal~pru.;tme,ntsW,1tl'!~t$:ommgto ~yheanngswhiCh v-:ol;ll4.,haye .' 
savedMs~ : MccartneytJ:iis.p'amand anmushjWh.i~h lkiioWlS tOll,:2h,- b\ltrea1ly , tlier~ .shoul(} 
hClyebeenas~dy , ()( ~e p.elghborhoodlJefQr~ Ithappene~l.lf~ellt'sa\,,~rY _ sCld ~g:wh~n' 

" Iiel~QQrs 'have: to corne t;>l;lt anddosom~fl.iingabOut a~elw.bpr ~ ' ,We r.eanyputfa1tlfm~e ., ' 
nannmgBoard touphold- thestatpte,?D-d-~()Knowtheconiliti()IlSof land;and , sof~rth~ ;," 

, ~NiYW AARl3N: ' i~y.em:BrobkliIie,~~ti~$o anowhet-of the iandapu~g. ;We 

;' ~:~ref&~~~l}t:!~i&:i!r=\1im~J!tt~~t~!~~ 
Wlththe ongmruconstruction. · .. ' , ' " , ' , " '. , 
G~: , Jusf so YOll folks knJ)w, the Planning Board was unaware of this existing dwelling. 
This Isan,after the fact application. ' . 

JESSICA WARREN: We are aware of that. This was Mrs. McCartney's ex-husband. I'm 
j ;pI1Y . he~n) ,here.-, 

• 0 • • • :-,. ;. ••• ,. . - '. • • 

MARY~L.LEN DELACY: I am also an abutter. I have,some . objectio~ with what Mrs . 
. Ppole sa1<lm herlef,el'. ,lwas ,verx aware that there was . construction gOHfg on.·,We;re . 
directly anabutt~r next door. Ana t.pe Poole's were aware that cpnstrUCtion was gomg on. I 
suppos~" myself mcluded, that permIts were granted and everything was above bo~d. The 

3 

,.~ a ........ , 



Planning Board knew. And they were pa:rin..R taxes from that point on on structures that had 
multiple families living there. And I feel if Thad a problem or a concern with the 
construction that was goin~ on next door, or how it was going to be used, it was my 
resuonsibility~ not just the Planning Board, to see exactly what was going on. Is tills okay to 
do? Is it legal? Arid what's the zomng? My husband and I did not come forth at that time 
so I would feel why would I come forward now eight years later and say: I should have done 
this eight years ago. I'm speaking for myself and saYIng I did know ana I didn't have a 
problem with it tfien so wliy~hourd I have a problem WIth it now. 

JESSICA WARREN: You can't go ask your neighbors, is what you're doing legal. You 
wouldn't have any neighbors left. 

GINN: Did you Know during that construction that it was a three family home? 
" 

MARY ELLEN DELACY: Well, I know three families have been living there. 

GINN: During that construction were you under the impression that it was a three family? 

MARY ELLEN DELACY: I thought they had legal permits to make it a three family 
dwelling. I didn't know it was going to be a two fafuily or three family, just that it was goin~ 
to be a multiple dwelling, and r assumed that p'ermits were issued. Arid Marianne probabry 
did. too. Her husband constructed it. We've lived there for eight years and never fiad a 
problem. - -

GINN: S9 you:re speaking in favor of this project. You don't have a problem being a direct 
abutter Wltfi this? 

MARY ELLEJ'tf. DELACY: No. 

ALTHOL'IZ: The point we're tJYjng to make is, is this going to be substantially more 
detrimental to the neil!hborhood than it would be without it. So for eil!ht years~ or so. ' I 
mean, is it sub~tantia1lY more detrimental now because you have knowTedgeof It, or 
because there IS an actual effect. . -

JESSICA WARREN: No, I'm frightened of what could happen. 
. - '. . 

ALTHOL'IZ: But when you didn't know about it was there any effect on your life or 
property? - -. . - -.- . 

JESSICA WARREN: Mylife -., The effect on the creek. I'm really' thinking more on the 
wetlands. Thery is a stream that goes througp. our propertY to ~ Creek. We had it 
tested and It'S highly polluted from 133: We had It tested over a_~nop of fifteen years. It's 
very polluted bylhe road. But, I ~knQw It's .50 ~asy to have sometfiing like_that happen. It 
seems tome to allow more buudinJ?; m a tncking area where soildoesn't r~~yaosorb 
Pr<. Ob .. a .. b .. 1.Y.. s.e. ems to me to beabs.ura. J'm no .. t impacted because I don't. g .. o.drink .. · outof . 
Lufkins Cleek and I'm not a clammer. I'm not threatened. But I'm very_concemedabout 
conservation. .. . . 
". .... . -," 

GINN: Your concerns are with the quality of the area and the septic usage. 

JESSIOA,.WARREN: . We havegiyeriup all rights to 127 acres. JtwilJ. never l;lebuilt on for 
1Y-~ thisreaspn·13ecausethe l~Q Isn't r~ally:perkable'-We are rna hig!;t scemc value area. 
We have the 'fishing and damTDlng to think: aDout. You have to be careful what we do. . 
That's my concern. 

GINN: If I could interject something guickly, J think it may address the concerns that we 
have and are going round and round aoout. Maybe we should have the Board of He~~E 
up' there and· 00 a aye test the area. Because that will show if there is any problem. I . 
it s a valid concern. It's a concern from the Poole's anQ.Yourse}tand there are wells in the 
ar.ea. I thinktJtat's a really simple easy solution to see irthere is a problem or there isn't. It 
willshow"upnght away. .. .. .. 

..... . .. _-:.......', " ,.',' . . 

~[t~;V~~~islif·vr';)~~~tt~~~tJa'i:; ~~~eY~~IJgse&r ~~~ d~Ie 
family neighborhood. I hasnol been a multi-family neighborll00d. I live in a multi f y 
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neighborhood in Cambridge. From my standpoint it does impact the value of the progerty 
when you do go to multi-family kind of situatIOns. So I do think it has an impact on value of 
the investment that people have in the area. I would like to register that as a concern. 

GLOVSKY: First of all one of the thing that makes Essex unique is the fact that it 
recognizes that multi-family and single family uses can coexist, and consequently the 
community has a nice balance. But t11at is somewhat besides the point. But the zoning 
b"ylaw does p~rmit this by special p'ermit if we meet certain critena. And we're suggesting 
tfiat we do. Inere are two other direct abutters that have signed a petition saying tfiat they 
support her request to legitimize her three family dwelling. 

ALTHOLTZ:' How separate are the units? Has the electrical work been inspected? 

MCCARTNEY: Yeah, thathas been done. 

DUNN: Excuse me. There is an electrical report right there that shows that not too much 
has been done. 

GLOVSKY: I think it's a good question that the dye testing be done because that seems to 
be a legitimate concern. Ahd one other suggestion that I nnght make if the septic is an 
issue is that as a condition of granting the special permit you require the septic system to be 
ins-gected and perhaps pump'ed on ~ certain scl;1t?dule with evidep.ce o.f thatb~. ing submitted 
tofhe Board of Health. Ana that kind of condition we could abIde With too Just to make 
sure there is no problem with the septic. 

KNOWLES: Do you know what the septic is? 

GLQVSKY: It?s relatively a new system. It was installed in 1982. The plans should be on 
file m Town Hall. '. . 

GINN": So it's ten plus years old. , 

. KNOwLEs: Is it ~three family septic or a single family septic? 

GL<JYSKY.: . The~oa.rdof He'alth l;1asdete1"1Iri.lled the s.ystem a4e~atefor a 5 bedroom '. 
J. . .• dwelli;ng .. · Detemnnati0:n of a 3 family:status vvillbe up totheBuil " gInspector and ' 

~ •.. :PlanIll:llg Board. .. . < .. ' ",;" .",' '.' .,' , 

I)~:That means th~re are threeseparatekitcheni . 

. GLOV~~: I thinkt}Ie BoardOfH~~th shouldre3lly have~the'resP9nsibility qi. , 
~~~~g;nll,%t~~J~~»~~~~e~~t~te~JgKll,f°A~OD.rt7rtj)e 
JES.' ,· ... S.: .. I .. ·.CA. :'. '. w.' ..•... A .. R. ·'.RE ' .......... N.· ... ,:. Mr .. ql.~~~k}r~can .. · ..... '. i a.sk~. · ··. OUW.h.··.'e. ' .. th .. e .. ·.·~ .• ·1vhS~ MC.Cartn .. ' .. ey·intendedto ... . 
haveatbreefamilyhome when sheDuilt thatfiousene,w?; ........ ~.... . . . ..: . .•.. .. ' 

GL()VS:KY:T~'i3.BSwerthat.:- . " '.' . . ·i 

l:§t~~\i~i~~ltll~~~i~~1 
want to have cars, aIld people, and children at this time m my life. I want a peaceful., quiet 
:Q.lace. AndIconsider my: standards w~ above the norm of a lot of people tnat live m 
Essex, and I'm committed to keeping tflat ~roRertY A-#-l. And I want to say I love that 
. place as.much ,as Y91110veY0lJI"property,Mrs. Warren. 

JESSIcAWAJUffiN :i'm stiie yo~ do~ 
'J .. ,.. _"'. " . -: .-. '" - '. ' ,. : .. ',. . . . " .. , ":,' . -'. • '~ -. _ .• .' . • ~ • . ; 

MCCAR'INEY: . And I'm proteciinglt as you're protecting your land. 
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JESSICA WARREN: Something might happen to the both of us. I might croak. And you 
mig4t move away. And if you do move out, then we will have a differenl situation on our 
hands. While you're living there it's one thing. 

GLOVSK¥:: There.is another possibj¥.£, and that is that it can be conditiop.~d on owner 
occupang, if you think that makes a erence. There are all sorts of conditlons that can 
be added to a special permit to safeguard against the kinds of issues that you are raising. 
And I think some of them w ... ould be appropriate. I'm not sure all of them would be. 

JESSICA WARREN: We're just trying to be responsible. Looking ahead. You know none 
of us know. 

GLOVSKY: And I don't blame you for that. But I think the first hurdle before we can 
even think about conditions is p'robablY to do that dye testing.to determine what the status 
pf the existing system is. We'd be pertectly happy w.tth a connnuance of this public p~aring 
if you dop.'t want to close It, so there IS an oppoftunity to supply the Board With additional 
information. 

GINN: Would anybody else from the audience like to say something? (No comment.) 

DUNN: I can syrIl~athize with someone that doesn't realize that the prope:Cl~ermits have 
been issued, but I'n be damned if I can sit her and s~ my husband coiIId buird two families 
onto my hp;me and I ~Q:q't know anfl4i:g.~about it. r t:hfuk it was jntenped to b.e used.as 
threefamilies~ OtherwIse there woUldn'fhave been two extra umts built onto It. BesIdes . 
tPat, f think. what Mrs. Warren scpd malf:esa lot pf sense. If.th~thad come before ~ at that 
tim~ · !twourd have gone under this ~peCl~j)enmt, and at this .t4ne we are saddleq,wIth a · . . 
deClSlOn that Yle should not be saddreq. WItli. I g9t two ca}ls askin~ why the PlannmgBoard .. 
was not on the ball and knew about this. We).l,.lhe Pla.J¥l11lg Boara can~t~o d09rto door 
and ask how manyaPartment§ there are. This IS a slap m tlie face to thePI.anpmg BoWd . 
and that's how I ~eerabouHhis. Also .a s~ClalpermIt we could };lave put :I.imi~ on this •. We 
could have set this ppbetter, p:ut wedi4i! t get fi.1.at chance· to do It. Arid asiar as wh~tcQllld . 
happent1i~reM~aruJ,elJ.as li~~d . ther~ qwetlysmcethe threeapartrne~t.sp~v~ b¢~:p: .theI"e. 
Alotofpe.op .. tedidn.'te.ve .. n,n()~ce .. ~ . att .. ms\Vas .. ; ~ . ere .. ~OI' . m . notgo .. m. g . . agams . .. . ttl,lewayy.ou 
would be livmg th.ere . . rIJl:s~Y]Ilg\Vhat Mrs.WaIten ~aId. You 5=oUld selItheho~e an~ · . 
what cou.ldcomem tl.t~I"e Iswhat . ~e'I"e concernedWlth.Anythiligcoul&happen mthere. 
It'shardtomak:edeClSlonswhenlt's. already there. . . . ..'; .. '.~ . .. . . . . . . 

) . ~~~~~nire~Jtr~~$!i~~~;i~~.J1r~ 
~~neral; . and RartiCularWlth stuff like thi&. Ana . w~ pad.a smmat::Pl'QJ:)le1iItW];th . electn~ stuff. 
Wekn(}wpeifectlywelhhat IoadsofpeoRle' gothe1To;wnelect.ricw~rkWlthol1t~muts ~ ' < . 

. . because t1ieyolpme~olq up at tb~H;()m.e~;rtt~r~e$inly dO~~il~*~qu,al > th~ ' ~fl,ll1~ < And I 
kn0'" from ta1king . · \ylth : . Q1JI'e~e.ctric . ~efto~helsp~rfeCtlyJ.1appy, · toBav~ . som~~ . c()me 

, •.•. t. 9' ... ·.biBi .. ... .... . forape.· . rml. ' . t .if ...... they .. ¥. e. aliZ ..... .. e fOf, .. ;sa£.e.trs .s .. ak.. e .•... tb .... ey. n .... ee.a . It .. ...•. ~lo ... t .. of ,tim .. : .... . ~s · ~. . .. ,0. Q.le .. <1. q .. a 
... splWle;tl$lganqthensay, ·Op,dear, ~()'Y ' . a·r~allyshohl.dbe . g~~..g·a~rnnt . . : ~~~1 !loll t .' . 

· . d~~ . g~t a~f1l!lt~~use > ~e;tJ:I ~ m . g01llgt9 : l* · a~ckedbeca.~e(l1.e.fiispe~or:tS · iff'g.to .. . 
..... :.;.; .' Fo~~ ; u..~p{eyto~s~ -. I~L~e ~ on~e~e.~ciU ~ lt ; ~a yeIY<la:pger~usbeca:use : lt . "4!.cloi: ... . 

~ '-; So 

her occupancy pe.nmtsl~e& off byelectnchlmsRectQr, health~pector; etc. So if there 
are!lD.y defiCle.nCles,·therewill be a proper : ~ay' oftakirigcareoflt~Jfthe Boardtalces a 
belligerent attitude,You Irn:ow,J)ersonal attituoe, as a fiont, then we know p,eriectly well 
thatIqere ar~ lots of things in To~ that don't meet the requirenients.Ana itwOlild be far 
mpre m the mt~rest of tlieTown if~ose~ople were encouraged to say, "Loolc okay, 
~ta1ccsaregomgtope . made,butlt~s , ~u¢hb¢~erto gettbiIlgs.back ontlle track.1t .. . 
: .:_.~. - ./ .: ... .•. .... _.:-: ......... ' " . . '-. ", :_ : -~ <:! -<- .. "'<""''';- ".:> .: : : ~":,-- , :; .. _ .. ": ." .... ~: . _.:. - ... , .... .. -.'.:.:'. , ... . . .. : ... _.' - . .. ~ . , '.r . . : : . . ~ ': . 

· · ~~~tf~ · ~ppeiig~t~jfJ~~fo~a.1fifuN~W\~gtL~~:~!~!~ema,tF~~ 
the construction started the Board woUld.nave to' deny It .. . . 
. -. . . ": ".. . ~ 
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HENRY WARREN: What forced the conformance was going to the bank to get the 
refinancing. If she didn't ~ to get refinancing she would nave never come baCk to this 
Board in tile first place. So it sliows her contempt for the Board, the bank is enforcing it. 

GLO VSKY: I don't think it shows contemp-t for the Board. If I may with all do respect. 
When people refinance they find all sorts 01 discrepancies, There is no contempt for the 
Board. It's not a slap in the face, And this is an opportunity for the Board to impose 
cQnditions that it could have imposed in 1982. AIid I thin.k; with all do respect to the Board, 
we have to go back to the section in the bylaw that specifically provides for the granting of 
special permits to convert existing dwelliD.gs to three families if conditions are met. It 
seems to me that the only real polential Objection as far as detriment to the neighborhood is 
the p'ossibility of a septic problem. And that could be based on demonstral eviaence and 
that is what we're gomg to determine. But a number of people tonight said they didn't even 
know it was a three fariilly, or it has no real effect on the neighborhood, or it hasn't been a 
problem, a.I\d I think we c~ keep it that way. Espe.cially if you impose conditions that have 
never been unposed on this property before. 

HUGH WARREN: There is another issue you've neglected and that was the market value 
issue. You conveniently positioned it in such a way; to say that the law allowed to have multi 
de~elopments next to s)llgte family dwellings. But from a market prospective it does have 
an unpact on the abuttIng land. 

Gl:0VSKY: I don't ~ that's tl;1e.type of pbjection that historic~y provides a basis for 
which ~omebod'y can clann that fill.s. IS a de~ental effect to the n~ufuborhood. ~ you take 
a vacantIot ancfputa house onI~ It has a detnmental effect conceIvably on abutting 
piopertY.And inthiscasei(s not something that's prohibited by the zoning bylaws. It's 
somethirig that may be permItted by the zonmg bylaws. .. . .' .. . . .. . 

JESSICA WARREN:Wedid spend a lot oftim~ in sQnie. Town meeting,GodJrnows hoW 

... · .. i~£hifJ~~:«i~JE~~~~~I;~~~~e~~~~~~ave , 
•• :.·;:"· 2~~~ti,jIf~9ro~~iir:a:!eti!riT~J:l!~~fll~~;gi~*tEir~~~~aJ~g~s '~ . ··· ·· ;-, 

.1· .. " ;i*~f~~~if~~Je~~~ . ~~~¥;i~~~~th~~ ' ~:~ · .......... . 
. .. . fg~~~!~atgarage vlOlateSectlon !~3 ~ v,rhi~h . : ~ a subst~tialchange or enlargement .. . 

·GL<)'VSXX;ro, beciuseweareloQlciri'glltltasPf tQday. . / i . .. . . • • 

····.· J;~~~:~~~~~~~~~1~:~ , ~¥~~~~e~~!~;ti~t } 
.. GrpVSKY: I think To~ · ComtSeladdreSsed , thatissue. ' Butif.n~the . couldaddtess it ' 

· ag~. It~~p ~() Joll1 ( I'I~rpyy . beca~e thatvvas a£Once,mof l1l11le;J~; ' . i ' . .. 

..; i4y~I~:"'asn't ~f~ ns~f"~ftl,e~t~"nl~~~Dt ?" ;;St!~:ll . ; .....••.. ; 
GLOVSKY: When the garage was added to the house in 1985, it was an enlargement of ;."{i<-; 
the house. ., . . 

JACO~ MCCARTNEY: rm Marianne's son. !f.You are a neighbor, or on the p'rop~rtv, 
evervthing seems to be healthy and we'Ve, beautifieQ the land and th~ area. Ana. I think at 
that l~vel, westap.dfor . the : be~t of thingsJP'the ter.ms oftheJ2.rop~~ ~d th~ neI~bOrhood. 
I wasmvolv~dWlth fl?y'fa~t;m thebu1ldipg o~$.i§. , house. fIe~tiri tmvesti~:Vlhathe ' . 
had todolegaDYl whic~ l ~as wrong . • :He . , s.lJ.QUlclhav,e~ ( J wasateen~eratJhe ' i' .. e¥1dl .. . 
rememb~rleCifIllllga!labOut~ec~nstrti!=tionauh~.time. But I (ijOli't Jolow~about 
leg~gaRarpnentsand he certaivlY did1\ot loo~mto thaL Now, I didp't thiIik -to II;1YSelf 
at1l1etiIfie, I did notfeel C9ntemptJOJ.' legality. I slDlplywasn't aware of It. And I feel1 am 

. .". . ' ." ~ .. " ~ , .: : ,', ./ ;-.: . . ,, '" - -
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in similar shoes as my mother in that I can't say I look back at myself and say~ "Dumb little 
kid, why didn't you look into the laws." And I can't say to my mother "You uumb mother, 
why didn't you look into the laws." Because it really was in my father"s hands. He did the 
contra~tj.gff.' And I accept that he didn't look into the due processes of converting this into a 
three f . Y" ~ut I can',! q:mdemn my mother for that, in tact, I think she is doing the right 
thing by reCtifying at thIS tune. 

JESSICA WARREN: Yo1l'"kD.ow, ignorance of the law is no excuse. 

JACOB MCCARTNEY: Ignorance, yes, but not contempt. Certainly not contempt. 

ROLF MADSEN: I would make two suggestions for special p'ermit granting authority. 
One, I don't happen to see a_;elan of whaI you're makirig a decision on on the table 
anywhere as a layout of what s happened on the propertY. I would make a suggestion that 
belore you make a decision that you should see that. And the second thing tfiat I would 
suggest is that you look at the issuing rules under the special permit process because it's 
prefty specific on how you make your decision regardiilg this. You nave to re~ard the 
by\aws, out you also have to .r~gard the special permit issuing rules. And that s how you're 
gomg to formulate your deCISIOn. 

GINN: Would anyone like to add to this? (No comment.) I would like to continue this 
P!lblic h~aring ~or o~ next meet4J.~ to give the J30ard some time and give the Board of 
l!ealth tlme tomvestigate to see it-that system IS adequate . 

. GLOVSKY: Areyougomg to contact the Board of Health, or should we? 

· GINN: I think it shoul5i be up ~o you fo~ .. One issue that has not been brought up is 
· parking. I don't know if the dnveway IS utilized for all the cars or if everyone parkS on the 
road. ..... .. .. . .. . . 

~f(=CAR1:NEy:i)Iere is no need for them to park on the road ~ There is fiveparlcing 

.. · r~;;:~~1t a ;kUig;laJ>wl~ llS,a!so.ThankY";" .. ' " ..... 
.. Th~pi~g B~wwill cf)ntiriuet~e public hearb,lg rorMaiianne ~cC~ey on June 2;. . ..• 

) . 1993,.at8:00p~ ~< '~ ' . ... , .. .. ' <'c ,:,':': " , .'. .., . ..... ;: . :', .::;' •. :.: ' . '. >: ' . . ; 
. '. ·" A~torri:eYl\t.~kGiov~kY, represerit~g John and Michael B~e,Dle!With the Board to ' 

discuss thea h~Dle()ccupafion busmess, Byrne Brothers limdscapmg,Westem Avenue. 

' · bt;~~:~: um~teIy. ~ sJ~~""t~ t ~efa~foJ~ l t:~ ;~~ei$. 
here WIthm,e. :M.Ldmy unders~apdi:riglS~at h~ · IS . I!er~ before tJ::te :Bom:d be<;auseiliere, 15 . 

· questi<>i1about ' 1iiSlotcoverag~mthe watersh~4 distrIct. ' M<iqutteP.'~ ' r:o::t sP1l1ewhat ... 
. cQpt)ls~db'yyour. wa,ter,sheQ,Qyl,a..y,.If YQllloolt~tPg. ' 6~Q{yom . ordi:tWice;:l~e that , : 
~lS ' se~c:mtb,:at~onc~rpsyouW1th r~egto.the; Byrn~'pt()pertv~ : .Itj)i;ovtde~ Piat ::... . .. 
T~ldenpal: · develep.mentwhichtenders · ml . peryIous.more'than. J5%of ~ DmIding lof''''' / ... 
(mc. I. Ud4tg .. th . . eP9 .. ", rti .. on ,of any new . s . tree . t : ~utti!lg~ . e .. 10. t) or .. w .... ~ch has aI()tarea._ ofless · ~an· 
· 40;Q09~L (e.xcl~ding wytl~ds) forea,ch;ciyvel1:@z·umt. .1\itd It · ~ID.Y tmd.e~st;mdingJhat It:S, •.. ' ..• 

· p.Q.t ' ~esldential9eve~()pmenttliat has causeci ~s'1otto~covered:by . mQte.: : tban ; ~%~ .·That ., . 
ltl~mfact co~erC1a1 d,evelOpment ora~usm~ssdevt:lopment~ ·· 'I1iat'$ ' (jlle R\IestiO~ I ~ , ... 
bave.{oryou. And Igon t .meanto .pec.ommg to you Wlt11 ' queStlo~. ·.·lSllqUldoe~roVldmJt 
Y9U Wlththeanswe~ . . The other tbingIS.thafJolin was under, th!! lDIQresslOn that:he woprd 
notre able to ~onvertto e~cluslvely ousmess use~ And ~y Ieading of the bylaws IS that It 
could becom~ a purely busm~ss_propew. He has sufPClent lot area frontaS:!;~ and he meets 
setbackrequrrements. And, m ta~ if tliat's the qiSe It doesn't seem tome That the water 
shed bylaw, {or .soDl.e reaso~ afplies to cQmmerClal uses. And th~t doesn't m~e sense to 
mthebe . ca.~e . lt~ws-to me ilia . commerclaluses ar,emoredamagmg to the enVlfonment 

.. anrestuenticuuses. ,.' '. , 
• ~' • : .", I ' • • - - . ' -: . " . . < ' ~,' " ' ; ': :.: :" "\ ". . 

·· ~~~ib;~~~~t~f~a~e'~jgfffn~Th~~~()~~~i£~~c:u~~~~ra\:ti~~ was 

JOHNBYRNE: I live there. . 
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KNOWLES: And this business is there under the home occupation? 

PENNOYER: Right. 

KNOWLES: So it's a home occupation. 

GLOVSKY: There is a home there. We can eliminate the home if that's required. Well, it 
seelI!S to me as though '!Ie can. Ouite frankly, it might :q1ake sense at some point for us to 
consIderate an alternatIve uses of the sIte. And I iliink ill the future before any change of 
use or any new plans for this site, you'll be the first to know. Here we are. Tliere is a single 
family dwelling and office and a large garage building on the site. And as you can see by 
this sketch plan we have identified the amount of site that is covered by iplpervious 
material ana we've identified the open space. The lot area is 38,000 s.t. My recollection is 
that you need 30,000 s.f. for a business use and you need a 150 feet of frontage, and 
obviously parking and the setback reqp.irements. But it seems to me that Jolin Byrne can 
convert thIs to Qurely business use ana then we would not be subject to the lot coverage 
requirements or the water shed district. 

GINN: He would or would not? 

GLOVSKY: He would not. 

ALTHOL'.fZ: . It would under B7, by special permit only. Any use would be subject to that, 
I would think. 

KNOWLES: It coverS buSiness activities. 

PENNOYER: The thing I think we have to do is look at it as aresidentialproperty .. We 
,!ceepg9ing ~ack and forfhon whether it's a residential property or commercial prpperty. It 
!Sa resule'nualproperty. . ' . .' '. '.' .. . . 

.; ... " h', . 

' ~~~;4~r~~~~ ' ~~~~~J~~t~~rf~~~c¥t~~~~~f:;ri~~t~~~~' '. 
busmess and It's not coveredunoer the busmess use~It1Sn't a busmess use. It's a home 
. Occt1p~tion use . . Donr.t let.appearancesfO()l you, Mark. Never mind what you might see, 

aib~~;&~~:~e;rej~li,ing"l>Ou; ' ~~fferent$ings. Iit....k wb're ~ /. . ....•... ... 
. about the classmcationtbat entitles bini to be there.' Is onetbiIig. , '.' . .. , . . . . 

" .: -. ," " .. v. ' -, ,- '"' . . .. . 

PENNOyPR:Let's de~lwith the fact. tllat it ~ saresidential propefty-and th~nbase wh~iy .' 
w. e'reco .. ynngfro.II4.' J . ~ .. r. ofi.l:!hat~ . Which. _. IS .. m ~e ... byl. ~w . w . .. hi.'. ".ch. f.a hlkS abO. u .. tcov~r~ . d .· ..... ar... t!a ~.' th .. in . . ' .... .. 
th.ep~k:ingfora:r~sl~e~ti~ . development. ~ , ,. '<:' .', ' . . ... < ; :c ' ; , .",,/, ' ...... • '. . 

G~Y&KY::BjIt,whatI~~Uid say}s th~tii'stesicieritiilldeyelopnieritWiiliah9riie' . . 
.' ~9.lpationbus~ess. :. X 9ll.:bave· afauly broad . homeoccup~tion mESsex.,Andlt'Sthe. . ....•. . 

.... bl:l$ID. e .... . ~s .. as .. ... ~ ...... ct .. o.f .. '$e ... pro op.e .. rtY .. th. a~ h .... as .. be .. eI;ld.evelo.pe ... . d. f.o . cov~:r mo.· .. re ~J.?%aIJ,dnot ..... , the resldentialuse ~ thant's.classified ; as~ - .' '.'; ....... : .. ' ... ... '. .... . .,. ' ,. ' .. ' -

· · :' PE~()YER: . ~9~W; . ~ · ~(!~ ~iesid(!*rlhlj)ro~~gy / 

· : fFj~~ci~~\~~j~aRr~~~~ · ~tS;gg~~~~~tit~ma~gi,ff~f~p;=~~,~bl 
you,Mark.1)ris-ls;.a resldenna1lptiliat we're t~..,g about. Not abusm~ss or co~erC1al 
lot. It's a resldentlal10t by definitIon. .· OtherwIse, tliere would be no busmess actiVIty here. 
ThiS ,wasgranteq Under home occupation in 1988. 

PENNOYER: Soifwe go to home occupation that's another set of issues. 

' l1lJNN:Tb~o~ thing i'm getting fitis, I don't think pulling John inh~reandtakingthjs 
P-l~~ pfpro~11Y nOW'·.and trY to· figq:reoqtwhat It shoiIlpbe:" Beca~e)t'saIrea~ here m 
th~ . mm\]tes ; of .F"'ebruary.1 !.}bY1988j wbenJlJ]} ,Platt come m With lbebeys to the Board, I. 
think we sli9ulqpe:rsonaJIy e able to talk: Jo ~ohn or to the family and come tO$omething 
th~t ~ be compatlble,to both Qf us. It , saI~ nwt pere, 'The B. ~~'s propos~d to put a 
bliilding on the property for theIr landscapmg Dusmess and to live m the resIdence. It And I 
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remember back at that time there was a question of mixed use there. It would either have 
to be a home occupation or a commercial. ''The lot size is 38,000 s.f. Cataldo said, What 
would you do with the existin~ commercial part of the property. And John said Probably' 
jus, turn it bac~ into a garage. I don't know if YQU )Vant to hear all of this, but there is quite 
a bIt of dIScussIOn here on flow we couId work this mto the home occupation. And I am one 
that has said we are bulging the seams of the home occupation. But it was also said in here 
and agreed that it was a family run business and about tlie employees" and all. It was agreed 
that tfiese people were coII.lffig to work, get in a truck, and leave. Ana I think that's wl:iy we 
all sort of pusHed to do this at the time. 1 think rig1lt now are concern isn't so much to 
change that. I don't see how we can really change it. We approved it back then. But maybe 
we can get it to work better for the Board, for tfie Town, and for Byrne Brothers . 

. , 
PENNPYER: Yeah, but I t~ the ques~on h~re is whether he is apply4tg for .a paved 
area Wltpm the water shed distnct for a reSIdential property or our we dealiilg Wltli a home 
occupation. ., 

DUNN: Well, that's what I'm saying here. He was approved for the home occupation. 

GINN: That's all stems frO:rI!, they were asked to come in for an a.tlplication for the paving 
because it's in the water shed district. It went alo:g.g way arpund. Didn't file. J?idn'(file. 
We had numerous letters back and forth. He finalfy came m and had a disCUSSIOn With the 
Board. Bruce Fortier was involved in that discussion and said that because it was a 
residentialdlf~ceof propertY that'S working asa home occupation that they do not come 
under the .' gior a ~pecia1 pe~t for the paving in. the wat~r s~d district. I think that 
rt:lost ~veIY.one: IS ~ware that there IS a home o~cupatiQn an.d It's kind ot outg~~ that . 
sltuatlon.:-l think 1t would have been a pretty sIm'ple SItuation t~SubIDlt a.pfileforthat 
special permit for the paving,.show exaCtly what IS there,.,document it, and" evetythin.g would 
l:i3;ve gone· along. ~ut, you·drive by and look at that · ~ . a pome occupation business aqd I 
think It's pretty eVIdent that It's grown beyond those limits. When.you pull olit themmutes 
of t~eFeoruary 17th m~eting, tJiereare a number of.trucks, but ifs limitedto : tbetyp~ of . 
busmess. They are not ma5usmess that woulq reqU1f~karJ.:e v.ebides.':Ai::u;1 Y9u ·go-PY aI}d . 
you see dump trucks parkedJhere.It's y~~eVId~nLI . . .' Wlth .theJactsmtrontofus It'S 
grown from a :Qome occupatJ.oa·· Now; yO!! rt:trving to play onbQth ~ldes()fthefe:nce. : ·., You 
aon'twantto file for a penmt for the pavm~ II!ofhaf . w:afyrsh~d diStn~ brityou still wanHo ' 
~ay that you're under a llomeoccupation. FthinkthereISalittle problem. ' .. •. .. ., .", . 

. , GLOYSIcr: . I tlrink.we Illa; b~ ; ableto.crassifY : . Wi~. : Jbljn,whe~i fiist : met~th . piIl1iru;t ·'· .. \ .. 
· wee~wasunder t.!lelID.presS1on. : thathe~~)Uldn()tlJeable to e]1IDmat.eJ be ~enmgfrom , 

the slte. Myr~ading ofthezomngbyl~V{\sthat he couJd.dwelling urnt ~d thiS coUld 
~com~a bus mess use. And one possIbility lIUght be, if m fact you'r~nght, and John has 

· outgr~th~ P!~I1Y';7"7 : ' : . ", . '; 
·· GlNN; IfI:am ' rightri t : thafis~orfect? _ ., '.' .,' ,u . ... 

' GibVSj(y:lflliat~~~ofie~ ' Arid,:[d(Hl'tkiiriv/whether . that~s tnieor : ~ot. · Ih~ven't ··. · " .' 
· stUdied'thep~Qpel1:X~d.I'ye ' ()Dltb~n$t?r~ 9~~ ~ P~tI!aps : i f is : tiine~()r ' biJ!l · ; \oc()psider ... ,:· .. 
, alternate loca90n~)\i1d4fhe~sgp1:ng to _ do c th~t-perpaps ~ ltii.¥lk . ~~nse$ t()' . ~lper , w1iat's ., a ... 

,., moreapp£opnaty~ forthepropenv. · Myfe~1iilg ~vp:thout ' !>cingtoo.re { tbatlt . lB1gbtbe 

purely .. a,I. es .. Idt{nnaI .... us .. e., .. It .. lni1ilit.Ilot.b •... e .tli .. e. 1Qil<l . ofpla~th .. atltm .. ale. es.sellSe.tolls.e ...... ~sa . 
home occup~t).on or ~ a . purely . ousme$S · ~ InaY \>¢pJ:oPQsed. Then:~.y(j~po,mtedouta .. 
momenrago,~t. ' se.emsas . thPum. ; as~Clal'per@JJiDaybereqwr~d,j;f , ulf~ct,:be"sgotmme 
thanJ$o/~nnpc!rvlOus. : ldon:t'"'kBow~ ' . Thafpr(}VlSlOn doesn~f quiteJlVe~ .: ;<.: . . .'<, . 

. -, -.. : , . ', .' ;. . " . -':. .,. . " ":. . .. ~ :;'" .' . . ,~ ~ "'. :- " " .' '. . . . .. " .', " ." , - ,': ' .. " . - " . 

g~~g~~~~t ~!~~Ej~~~~rff~t~~gmtan~~~~ =g~}~ t~mTplies. 
occupation? . . .. . . 

GINN: Ofcour~e'you can? . 

KN()wLEs~ ' And th~n change it to a busmessuse? 

···· b~;~!::=;~~~~=:ey canrum~tbuilmngint&twGor 
three officesandlivesoIlIewhel"e else. 
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leave the opening there. It is a two family house. I would like to be able to use the back 
door and it woula: make access much easIer by leaving the opening there. 
GINN: I don't th.iDk that's going to be allowed. 

RUSSELL HODGKINS: It used to be an opening years ~o. There was a garden there. 
And my father built that wall there. When I took it down rwas wrong. I didn't realize it 
was a scenic way. I~orance of the law is no excuse. I realize that. Bht then I came to the 
Board and was tolato put it back. But there was an opening there because Pat Dunn's 
husband had p'lowed it out for me where it was used as aJ;arden. And what I did, naturally, 
was make it wider to get in there with a dozer. So what I'm asking is if there is any wa..:y. it 
was eight feet, and I'~ ten or twelve feet, could I reave the additional four feet open. That's 
what rm basically asking fOf. 

GINN: What you're saying is where there was always an eight feet opening, you want to 
keep .that open. And instead of an eight foot opening you would like to have a twelve foot 
opemng. So you want to have two driVeways. 

R. HODGKINS: Yes. 

GINN: I think DWP frowns on that. I'm not positive. Have you approached them? 

B. HODGKINS: I spoke to Bruce about it m~elf. And he said he didn't have a problem 
with· it at all. The orily problem he had with it is that we had to g~t a permit from you . 
because ids a scenic way and because we removed the stone wall. . '.. ' 

P~OYER: We have to have a public hearing on this . 

B. HODGKINS: We don~t have a problem wjth a_public hearipg~ I have talked to several 
of our neIghbors and no one has a problem Wlth wfiat 'Ve'"re domg. 

JERMJ\ll'!f':, Can you biipg iII photographs of the way the existing wall was originally when 

' ~i:~r~I~JJ~g~~ilie ~b~C~~~~!ett~;fro~ . ~ PJ.wsayn,gth~ 
! .,' ~ ' : . 

. w01Ild like to ~~ . up' a contract0J'"s. yard ther~. 'Ql~ , s(!1}tiC ~sjeIIlwas deslgn.ed. an4"aIready . 
. · appr9ve(J.~He IS zom~ tostaJi~thJheSarneseptic: ~teDL ~HewoUld¥. DWlding~ph3SeS, 

..... SfartmgWltha Str. x 4f)'bijil .• g Wlth ~ 7.'x , S ;:, ext~norpIatforp1:; ' , Hewollld be sfonngheavy 
egU!pmen~cr.ane~, . and :. ~ · fu~e goal~to ,: bea manpedistnb\ltor.:A1tholta asked. wl1at, .•... ".: 
1riii ...... ifo.fma ....... lte.fc1alS .. w .. ere"gomg .... to.·be .. .. ~tP ... r~d ... tJi~ .· ..... e .. 1\ F.'reltas .... '. told .•... him. ' . .. l~h . e. r :and.oak ... Rilin .. . '.' ... ~ . .. ", 

. ,WID. 'd . • woW. q ... aJ1 .... ,be new .. Frelt.as.rmsm. ' .1 . . g·. $. hi . . P..WI .. ~~ . '!. but ... ·th .. ese ... WI ..... .. ec. :Ks would not be.. b .. rO .• itJ..gtt t . 
" to .tbiSlocatIoB. He woptdonly store tfie ~lesan(l · eqw.pmentuse4*oaccompliSh this:, .... 

Th~ ' Board' would' aj)pro ~ ~ ~ ' contcictor'~ yard o~ Lot '6 of Sc~t's Way ~nly if 'an 'zonmg 
. r~uirements and fiylaws.were adhered to; ' . 

. . . ' : ~ . - ", '.. . - "" - ", .' . . . .' 

. · · ····" ~~r&1tjjl~t~b~i~~~~!~~f::t~~~~~~~~Iii?l~ 
stated that at the last meeting this issue was tabl;{ to the next meeting and he did not 
express hisconc~ms because of that reason. 

GINN: What are your concerns, Dave? 

, ... mD.EN: Jdon't know if Y6u have the J}l~ there. The ori~a1 CQnfigw::ations of the lot 
. ,there w;;tS , 4)Jle~ml(iFed fe~toffrontage. -:Maybelt wasn't leg34 but 1t was then. . 

.. ; P~OYE~ , ; , So yout~~Iltern ' ~ Lot 4~hl~h becomes Lot D. 
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And the whole property as a commercial property. 

KNOWLES: And a home occupation no longer applies? 

GINN: Correct. 

DUNN: Can I ask you a q~estion? How many trucks do you have now? 

BYRNE: Ten. 

DUNN: Then it s<!)'s here. I'm just going back to what they allowed at that time. And they 
did say six trucks. In the Summer there would be ten to twelve employees . 

." 

GLOVSKY: He's grown. 

GINN ~ Part of this problem would have gone away if you had filed for that special permit 
this Wmter. 

BYRNE: You have an idea that I tried to go around all of this. I went down and I talked to 
Bruce. 

GINN: You withdrew your special permit. 

GWV:SKY: I don't want the meeting to become countemroductive., Tonight I think iUs ... 
becommg, appare:qt to me that we neeo to come b?ck to t1:fi$ .Board With. a proposed plan for 
the re~cnn:g of this propertY. And what we need IS a definitive pl~and m fact, and I think 
if you're rignt, it iJ,ppears ~at regardless of whether we exceeded the 15% before the work 
Wa§ done, a speClaJ. perqnt woula have been needed to extend the noncomormmguseby 
gomg_eve .. n.Wl. th th~ p'avm. g. ar ... ea .. That. seems to reqwre .. ~ . orne. sort. ofw.ater rechar. g .. e '.plan. 
A:n(iJh~refore, I·tl1iD.k, we ought to get back to~e Ora~g table. fut ~attogether. And 

.• qetyrmme whether, VIe. are ~omg t0ft~~orward WIth.this use.· .. In this case,·Joh.b needs to be .. 
adVlSed ~t9what.e~end~yreare .... ~a.tion.s.on his work llere~ ' HopefUJly;jfhe h~a .... ' 
~et~er unden~tandirigof the Mes andconstram1;& w~'re nQU!;omg. to waste ~y more of your 

". tnn~~ There lSnotbfug~Ol'DJallybefore you at this 1lme. WliatJ wouldrespe~yr.e!-luest · . 
:lS~atX()l.lputusbaCK oElilieagenda:forJune 2~ and at that porn. tW~C0tn~t(}y'Oll WltlLa. ,'. 

· .· WC:f:at~s~~:eh;;~_~ig~~~~~~~~rif~~~:~~~~e~~'t'~~~~~~~g . ... 
Ali<Hagree Wltl1Joe;ltmaybeexammed the use of tlieproperty. . .. .. ,:' . '" '. " . 

.... G~~ . n6es,that sat!sfY.theBoard atthis time? Does any of the Board ' me~bersh~ve 
~~ , t?addt~ . tJli!;~ ,~,. '. ....... ... " '.' '. •. '. . ' ....... ,. .•.. ..... " .: " .' .' ',', 

...•• : ~~yh~rt:~~:f?~~\IS~~tX'esoteanum~r oller 

· ··· · r~~~~~~~:a~~~°l:"~i~i~r~~t.il~: .. 
: Rli~d~~~~f&~~=§m~f~7ff::~~e~~g~j~~:~~~fl~~~; . lf~lt · ' .' 
thatlwasn't ~gte ' gu · aroun(lanyJaWs ' , ' '',', . ... .. . . .' " 

' :: \:< ' ~~~6~ " ~ ' ~~t ' ~;~ ' At : i~rn~; ~ ~~i : ~iov:ky, ' ~presentfu~ ' i~~~J ' MiCha~ ' j~e ' .' 
.onJUile 2,'with a definitiVe plan. ." . . ' ., .. ... . 

• ' ~.. " . r 

". :,' 

Russell and Betty H~dgkins, 44 Story Street,met with the Board to discuss removal of a 
stonewall on a scemc way~ 

GINN:' (Reads aloqd the minutesfrom.J~e 6, 1990 meeting.) It h~heen , brought up to .. t-' . 

.. .. ' the.Boarli t.patnQ~g h~J?eellrec9~tru<=t~d o~ replac~d . ~proID.lSe(i. '. . . 

~la1fe~*;[~~J~~!EN::t~=~ 
11 
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IllDDEN: Are you calling that lot rear. That's a side line and that's a side line. Where is 
the rear line? It doesn't connect. 

GINN: What they said, and this is how the Board made that interpretation that the building 
was going in that area and they needed that width. 

HIDDEN: The shaRe of tire iot doesn't meet the requirements. I(you look at the plgn, it 
basically says it shoUld be a squar.e->, 0]: a pie shape, or even a pork cfiop lot it can be. But 
the rear must show and the two slUelines. 

KNOWLES: Is this a way? 
~. 

HIDDEN: Definitely, it is a way. It was actually the ice house road. 

KNOWLES: But this is a way. 

HIDDEN: Yes. 

GINN: And he says he owns that. 

HIDDEN: Yes, he may own it by deed 

GINN: We1}~ that is what has been implied to the Board. All we had to go by was a plan 
stamped by me engineer. The way it was explained to this Board is that's why the lot line 
change, so a house could be accepted for that area or back where ever it was m that area. 
Tbeynad 150' frontage. The house would go in here with the proper setbacks, side and 
rear. .. 

IIIriDEN: 'The density is too much. Where is he going to put his septic-system? Inthe 
. road? .•..•.. .. '. ' . . . :.'.;' 

SL~ HIDDEN: ' I woUld like to questjonthe Board on how they left40feeioffrontage 
'forthlsnew Lot B2:Theytake a confornnn~pre-1972, and now took frontage aw~y~wlPcfi 

... 1t .. d.~.i'. dn._ ............•..• -.. t ... have suffi. oent frontage t. 0 gIveup. "But. n ... owo
lllY h ...... as ... 4tu.4e ....... e ..... t 0 •.... f., ... fr ..• 9n1 ..... a.:m...e ...... w .•... ~h ............ e .. n •. ...... 1 .. t .f~~~y had 100 feet offronfageon a comer lot~ Which\Vasaeceptablem 195~:~~~OO 

GINN: The way it was explained to the Board they were not taIcing. frontage away fi~l11 that' 
. lot. ......•. . ,.' . ..... 

I>irNN~There is so many questions On:thi~7 Can the BoardresciIld the motioDandtake 

.>.~.a~mn?:· . . >' ..••.••..•....• .•. . ,'·>:ii\···. ' . ...~ .. "> ...i>./:··c 
G~: rmn<>tsosure·.1heBoat:d~· Butl~Davecanappealthe<iecisi()not)he . 
. B<>~tt .. Mayb.~rmlookiQ.gatthiswrOJ.1gC?l"clifferentIy~buttherewas.neveranyfroBtage . 

·'taken.fromlliatbecauselie ownedthat .. -,; , .' ' <.' .. :- .' '" ....... ' ' . 
• . - .'. -:...; ': • " ,.... ., . ~ - .~ ",' h· , .. _-......' _, : •••. _ - ,:,,_.,.; " 

SYL\'IAHIDDEN: We contend that there was frontagetakellaway. 

'.lf~~.t1~¥;~:J~~!1~!!.yl0&~t~1~~993, 
votiDgunaDlmously m favor. "'{io." 

The Board will hold a public meeting for Monday, May 24,1993 at 8:00 p.m. at Town Hall. 

The meetiDgwas adjoumedat 11:15 p.m. 
- -
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- ' .... . , 

HIDDEN: How can we take frontage away from that lot and create another lot. And how 
can you take Lot A, which is a noncomormmg lot and change the configuration of it and 
also take fron~e off of that. 
KNOWLES: TIlat was my question. If I remember right, how can you carve frontage off of 
this and strip it out like iliat. 

HIDDEN: You can strip frontage off of that one to make it. Whereas that roadway is a 
variable road. It was frontage because I couldn't have built my house there or my 
daughter's house there, if it wasn't considered frontage. 

PENNOYER: I guess the thing that we looked at was what frontage was remaining when 
you look at each' one of these lots. 

"" 
HIDDEN: There is only 40 feet on Lot B2. 

GINN: The way it was explained to me and I interpreted it was that this was not a frontage 
issue for this lot~ The way' it was explained to us was this was a nonconfomring lot. What 
they took, this section ana this section, the square footage of that lot didn't cliange. 

lUDDEN: . Exactly, but when you change the configuration of that lot and take frontage 
away from It. 

GINN; They 'didn't take frontag~ away from it because that was not classified as frontage 
the way that it was explained to The Board. This was it's frontage as a nonconforming 10l:. 
They weren?t saying that this was frontage because he said that he owns that. ' 

lUDDEN: Bu; he doesn't own that other lot. 

, GINN: ,Which 'other lot is that? 

, HroDEN":Theone he changed .. 

,: GINN: H~ d()eS~'t o~tha~ ' no. That was never im~liedthat he owned that lot . 
. . - . . '.;. ",' . , ; , _.. . .. ' . ' ,. . .. ., 

"' ~D:EN{ I don'! see hOW'Undei- an A&RWith no public h~arin& ' you ~ change the " 
, , collfiguratiO~ : ofa 16,QOOsJ.: IQt~Yol!l cantakeawayfrolltageon ano~erlot.You can 
',' ,change the<:o~watl()n of thatof you .can take LOtCand Change , the ; ~ontage onthat. 
kNo\VLEs; ":~ ~ , ~ " "" '" .,', ., '::, ;': ,, : ,' " .,' ':: ,'c 

, HIDDEN: : , Right;undei , ~pproval not r~qulred . 
. : ,.~;. :'., ",' ".: ', -'< .-,;.. -. , - . '.:'.-' . \.~. ...' "r •. . -- -. , 

.' :, ~QWLES: ' IS . thisI9t:~·frontagethe.'waYit is' o~~IJiap?-', .,' 
.: "', "" :'t' ;:~ ,, '\ ,:.:'/'.'<'_- , . ~ '«;'. ' : ' :': ··- ~~ ~,_; , ':i'i. <· . <',rl' . ... ,·, ,:t.,"> "': ~:~,;'.:.:~; ' 'c:. '_>:' : ::~ ~.: .. ,. , ' .. ':" " ' ; ":":~ ." . ' 
"",, ;HJI)DE~.:lt hasfrontag.e ther~, allcl italsO ha&uoritage on tbe~ont street. 

. ':,. ,'\:: 'ci~~ ' "I'lris"is1l6f~~ifufibat ~hj1i~fr~l1.tag~h~~e. :' TIilijs. sayiDg ~o~ i} ~r i~~any 
. someone,Mear~,tha~ ~as owned,And Bufuham says, that he Owns .that now. 

,, ~t~~~trcO:±~~Whe§er ; ~~ ; ~ ; h~¥t~ ~i1c 
' . . >;., ". , ;. . . .... ..:. -

GINN: Ye~ he says he owns this entire parcel. That's the wayit was explained . 

.Ai~OLTZ: Is it recorded? .. ' ... . ' . 
~ '.' : ," ' '. :' . , . : . 

HlDDEN:~ W.elL .Y9u find the oth~r p,eed to th~ oili,er pmz! of it, and you'll be going good. 
The 'other lSSUe I nave IS the densIty ISsue. WhichlS PUtting that many ho~ m there. And P 

, , then , ~,.Jdo~'tfe , el:as~~qeh tbatplan.mee.ts t4~slde andrear}!anfrequrrell!ents. " 
,', "ne, ~US , ~ ", . t ,, ~: , "f ; ;m.l~~YY9Ut ~ , r~me ,jjg~p , " \Vl~ , ' l~~~tles , and , you " don~t , come up 'WIth a rear. 

" ' ;' z ; ou , : oJ.UJ"D4vemnefee~vDDe ' . , wew.nute mmg ~ " , '" ' ' 

, ·· ~ olAA: Ho~a6YoUseethat? ' " " " , 
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Essex Planning Board 

Agenda 

May 24, 1993 

8:00 p.m. Informational meeting for new members 

• 
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Planning Board 
May 24,1.993 

PRESENT: Pat Dunn, Kimberly Jet main, Howard Altholtz, Sheldon Pennoyer, Joe Ginn 

Dunn moved to elect Sheldgn Penn oyer as the chairman for the coming year. Altholtz 
seconded the motion, with the Board voting in unanimously in favor. 

Pennoyer moved that the minutes of the meeting be made available to the members before 
the sclieduled m~eting. They will be left in the Planning Board's box at Town Hall. 
Jennain seconded the motion. Dunn in favor, Altholtz In favor, and Joe Ginn opposed . 

• 
The Board met for an informational meeting. They discussed in general the following 
matters. 

Turtleback Circle subdivision 

A petition submitted by abutters on Apple Street and a Memorandum submitted by" 
Anorney Sam Hoar re~arding Turtleback Circle subdivision. The Board reviewed Town 
Counse[ John Tierney s letter'Land the rules and re2Jllations relating to the matter. The 
possibility of holding a public Ilearin~ was discussea, and also what would be accomplished 
by doing so. Altholtz suggested that The Board look at some cases where other Board's in 
tile Commonwealth have rescinded their approval and see what they based their cIiteria on. 

Garcia Kimball, Maple Street, request for a building permit 

The Board agreed that it did not matter how many times the lot changed ownership as long 
as the lot size and shap\! had not changed. Attorney James Kroesser Will. meet witil the 
Board on June 2, at which time the Board will make a mling. 

. 

Donald and Melanie Burnham, Rear Western Ave" Form A Dave Hidden was present. 
, 

The Board explained to Mr. Hidden in a letter was dated May 21, 1993, the Board was 
seeking Town Counsel for opinion on their motion to rescind their previous approval of the 
A&R, and llntil his correspondence was received nq action will be faken. 

, , 
, 

. . ~ 

Gary and Susan Enos, 70 Wood Drive, building permit application. 

Penn oyer asked for Town Counsel's opinion on this matter in a letter dated May 21. 1993. 
The Board's concern was with definition of accessory building and the future use or the 
constructed garage. " .. '. , 

. ' 

227 Western Realty Trust, 227 Western Avenue, building penu.it application to construct a 
storage building o~ Scot's Way. ' , 

\ . 
The Board discussed the seven year exemption period for the water'shed district. 

Mari!lnn~ Mc<;:artneYJ 9 Harlow Street, special permit for converting existing three-family 
dwelhng mto,Iegal ,uruts. " , 

, , ' 
, 

Jelll1ian expressed her concerns about enforcement of fines. Pennoyer explained that the 
Building InSpector enforces the by'laws. The Planning, Board can only request. Ginn 
eJg)ressed concerns with Rarking. The Board agreed lIlat she has the sguare footage to 
arrow for a three-familY:... Concerns were eJg)ressed about pet .oits for tlie garage itself and 
electrical ins'pections. The Board felt comtortable with tHeir decision for a dye test because 
of the sensitivity of the area 

Pennoyer moved to elect Joe Knowles as Co-Chairman for the coming year. Jernuan 
seconded,the motion, with Altholtz in favor and Ginn in favor. 

Jermain moved to elect Joe Ginn as Clerk for the coming year. Altholtz seconded the 
, motion, with Penn oyer in favor and Ginn in favor. , 

The meeting was adjourned at 10:00 p.rn. 

, 
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8:00 p.m. 

8:45 p.m. 

9:30 p.m. 

9:45 p.m. 

Business: 

Essex Planning Board Agenda 

May 19, 1993 

Marianne McCartney, 9 Harlow Street, PUBLIC HEARING 
for Special Permit 

Attorney Mark Glovsky, represen t ing John and 
Michael Byrne, home occupation business 

Russell and Betty Hodgkins, 44 Story Street, 
removal of stone wall on scenic way 

Sylvester Freitas, approval for purchasing lot 
located on Scot's Way to construct building 

Elect new Chairperson 
Discuss Correspondence from Town Counsel 

• 

• 

• 

• 
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Essex Planning Board 
May 19, 1993 

PRESENT: Joe Ginn; Acting Chairman, Howard Altholtz, Pat Dunn, Kimberly Jerrnain, 
Joe Knowles 

~J~jfJmf1!~?L~}cga~rtprter, submittec;i a buildiIf_g permit 1l-PQl!catiqp for John and _L ____ c ______ 6 ____ 1'- C to construct a smgle farrury 11Ome, )S<i x45lU4. 

Pennoyer moved to approve the building permit application for John and Diane Kotch, 
Belcher Street, land formerly owned by Means, Lot 1 for a single family dwelling 
conditional upon potable water on site. Dunn seconded the motion, with the Board voting 
unanimously In favor. 

A buildiwper Illit mcation was submi~ted for ljteJ an?,Joanne Souza. Turtleback Road, 
estate ot ~argaret e, to construct a smgle fariiLy weI mg. 

Pennoyer moved to approve the building permit application for Peter and Joanne Souza, 
Turtleback Road, for a three bedroom SIngle family dwelling, 40'x28'x27') not i~cIuding 
garage shown on the site plan but it is in reference to the drawings submItted WIth the 
application. AlthoItz seconded the motion, with the Board voting in favor. 

A gJ~J'fgcr felll lit appJicatiop was su~mitted fpr Joe and Felomena DaSilYa, 7 Pine Ridge 
R ___ , f, to construct a smgle family dwelling. 

Pennoyer moved to apl!roved the building permit application for Joe and Felomena 
DaSilva, 7 Pine Ridge Road, for a four beoroom single family' dwelling, 44'x33'x3S', on Lot 
4. J ermain secondea the motion, with the Board voting unanimously In favor. 

Howard Altholtz removed himself from the Board regarding the following application. 

A building per mit ~p§lication was subrnj~ted. for ddBryjlnd Susan Enos, 70 Wfr Dt;:i.Y~' to. 
construct a garage an storage. The lot SlZe IS 5, s.t.It IS an accesso bUL m . 1 ere IS 

There are test pits on the lot. It is a house lot, but can't co OIm. There will be no 
plumbing or water, just electricity. 

GINN: What is it an accessory to? 

CARTER: It's a garage. It's not a dwelling. 

PENNOYER: What about the overlay district. In other words, there is a building of 720 
s.f. and the lot is 5,000 s.f. . 

ENOS: It's less than 15%. 

GINN: The only concern I have is it's being called an accessory building, but there is 
notbin~ else on the lot. We can ask for Town Counsel's interpretation on this, or we can 
move fOrward. 

The Board will have Town Coun~el clarify whether it is legally an accessory building on a 
lot with nothing else. 

. was submitted for cra7 West§rn ~Wty Tmst, 227 Western 
construct a storage bUl mg on cot say. 

GINN: You're basically saying that this is not applicable to the water shed district. 

JONATHAN JAl\1 ES: Not until that seven years are past. Originally we developed plans, 
did all the engineering, did the septic. We spend a lot of money to p'ut that strip mall on 
there. When all this came up/ that and the economy, we're now trving to do real low key. 
This is my office. I'm here. r nav ~ to look at it for the rest of m}' life. 1t's low impact. 
There's no harm to the environment. We're planting trees. We ve been planting trees to 



• 

) 

• 

• 

put out here. We get along with the neighbors. We've been quiet down there for eight 
years and we'd like it to continue that. L ~ ~ 

AL11IOLTZ: Is that exemption recorded? 

JONATHAN JAM ES: Yes, it was recorded. And again we went through the process of 
hiring two different lawyers to get that proposal in. 

• • 

AL11IOLTZ: Do you have anything that would show the exemption? 

GINN: I think to satisfy everybody's mind on this I would like to hold this until the next 
meeting so Town Counsel can give us his feedback on that, as well as the water shed district 
if that takes into' account. 

A public hearing was held for Marianne McCartneYJ.9 Harlow Street, under Section 6-6.9 
to convert existmg cJ.welling into a three family dwelling. Attorney Mark Glovsky 
represented Mrs. McCartney. 

GLOVSKY: I look at this as being a relatively simple matter, and it's nice to think that 
homeowners can handle this kind of thing on their own. But, unfortunately the world is 
getting more complicated. In any case, as you know because Marianne McCartney has been 
Defore your B.oarq olf a couRle of occasions to dis~ss thi~ lI!atter. H!!r p~obl!!m involves.a 
house that was built m 198Zby her ex-husband, WIth a building p'er Illlt tiemg Issued back m 
1982. Although not all the records that we would like are available to us, but in any case, 
we are treatin this as an existing sin Ie family house because there was never a s ecial 

pretty J!;ood by herself, states she is be ore this Board aslCing for per lIIission, and in 
accoraance WIth Section 6-6.9~ to convert an existing dwellmg to a three family dwelling. 
And your special per II lit rOVlsions, set forth a criteria for converting an existin dwellihg 

than one family for each 10,000 s.f. of area of lot. . lot has 45 DOO s.f. sO indeed we have / 
the required lot area. The second condition is that the Planning Boardfi'rids that tlie ' vv ..... "l> 
conversion would riot be substanti~klglOre den imental to the nei~borhood than the f l'fA . 
existi ~Rruse. The existing use, unfo ately, happens to be a three family use, that is not a fj' I-

legal ee family use, but it's been used as a thiee family dwelling for a number of years . . , " ~ ," - ~ _. . -
I • 

AL11IOLTZ: When was it 'converted? . • • 

• -
GWVSKY: It's hard to piece that together. The house was constructed in 1982. The 
second unit consisted of the basement of the existing house. And it's uUclear from the 
records when that.became an apartment .. Ap.d at so~e point,' approximat~ly 1986, it £~' 
-tIfHe~s as though; the garag~ tijat was built ~ 1985; was. converted ~p aJ? aRm tlil~nt use. 

s Issue came up notbecause of a complamt or'because of problems m· the .ilelg1!bmhood, 
but because as many of you know it's a eat time' to refinance, and :Mrs.:·McCa, tney.was , . 

three y dwelling. Consequently her refinancmg IS held.up because she ,was nna le'to 
establish iliat and ultimately learned iliat it was necess?JY to come before thiS Board.for a 
special Rer" lit. The third condition is that except for·'cteation of additioh'al exitS .. 'i"eqilired 
tiy law, \he s~ctgre isn:t Sl!bstap.ti~:li changed or enlar"ged. We'~e , n~~ con1empl.atifig any 
chapge mtenor or e.xtenor m thlS.P. C1,llar case. AnQ fastlYJ;>arking and \ w~ 1).ave. more ' , ' 
than adequate p'arking to meet ilie regmrement·on,this 45 OOU s.f.lot: Thefe IS one :~ ! 

additional reguirement sort of tucked away in the back of Section 6-6.9 'which doesn't have 
a number. It's on Pg .. 614. It says all proposed multi-family conversion to three family and 
the multi family and/or apartment land use be re uired to SUP121 the Board of Healili with 

Board 0 eal has been su mitted with to this Board stating that the existing system 
satisfies the requirements the Board of Health for a three uml dwelling. Under the 
circumstances, It seems to me as though Mrs. McCal mey satisfies the criteria for the 
conversion for the three family. There was some confusIOn at one p'oint, I tbin~ with 
r~~Re~ to Sec,tiqn K, or .the se¢on th~t provip~s wj~ ~e copst,ruction pf nt<w three family 
b din~. This lS.not a new constructIon. ThIS IS eXisting building that IS bemg converted 
and on That basis, I thin)c; that.she·is entitled to the'reliefthat 'she IS requesting. And unless 
someone can establish before this Board that what she is proposing is going to be 
significantly detrimental to the neighborhood. The other tbing that I might add is that as I 
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understand your zoning bylaw vou can bv ri"hts b\lijd a two family house ,on a lot o ~ land 
that has fro p.ta g ~ on a street existing in T97Z proVldIn$, that, the lo t as a (IlIrnmum 0 \ 301000 
s.f. So, I thmk, If I'm not ffilstaken and some times I Ilnd httle Issues hIdden away m tne 
Essex's 9y'laws, bl\t as right, this c.Olild be a two family. And so what we' re reallv askillg fo r is 
one addlt!onal urnt whIch IS m tact the "arage, whIch IS a one bedroom urnt. So we re not 
adding a lot traffic,'or a lo t cif activity bv 3sking fo r three units. Thank you. And Mrs. 
McCartney is here if you have any specific questions for her. 

G INN: I have a copy of the minutes from the Board of Health when that was approved. 

DUNN: Here's a copy of the electrical permit. It doesn't say too much. 

PENNOYER: And the original permit taken out for this property was a two family; 
correct? 

MCCARTNE Y: I think it was for a single family. I'm going to have to say at the time of 
the buildin_g of this house I like many ot1:Jer women handed 1he job over to rp.y ex- h u~ba,nd. 
There is a lOt of answers that I cannot give just because of the part I played m the buildmg. 
He was the contractor and he did all tfie foot work. 

ALTHOLTZ: Can y'ou explain one issue? You say by right she can have a two family, and 
you'd only being asKing for one additional unit. B~~I~1v nght she could have a two fariJily 
only if she. had t1:Je p'roper petIllit,s to build a two fa 'y. By right, by pennit, didn't she only 
have the nght to bilild a one family. 

GLOVSKY: You're right. What I meant was if there was nothing on the lot today? 

AL'IHOLTZ: But there is. So you're asking for two additional units from the original 
peIlllit. 

GLOVSKY: Yes. 

DYNN: I believe we have a letter here from Lucy Poole that should be read into the 
IDmutes. 

GINN: (Letter D:om Francjs and Lucy Poole regarding the application of Marianne 
McCar tney read IDtO the mlDutes.) 

JESSICA WARREN: I re2resent the Warren Family Land Trust. I am directly abutting. I 
can speak for the Poole's, Turner's regarding this siruation. Because we did a srudy of tliat 
when someone wanted to 'put a garage where the antique store is riRht now. The 
Poole'sand the Turner's an have thirty foot dug wells. Just beyond them is a wetlands that 
goes into a muskrat pond, and drains IDtO LuflCins Creek. And all that soil I regret to say is 
really clay' and rock. I represent the Warren Family Land Trust, and I really tlimk it's a 
shame to have three illegal apartments without coming to any hearings which would have 
saved Ms. McCartney tills p'alD and ang\Jish, which I kiiow is tough, but really there should 
have been a srudy of the neighborhood before it happened. I feel It'S a vefY sad thing when 
neighbors have to come out and do something about a neighbor. We really put faitli In the 
Planning Board to uphold the starute, and to know the conditions of land, and so forth. 

HENRY WARREN: I live in Brookline, but I am also an owner of the land abutting. We 
rely uron the Town Planning Board to oversee the development of the Town in a sensible 
way. think there is a question of what to do when existing strucrures are built. ANd it's 
oi?viously a. h.ardship on th~ owner. But the rights of the Town were not given due accord 
WIth the on!!lIlal constructIOn. 
GINN: Jusf so y'ou folks know, the Planning Board was unaware of this existing dwelling. 
This is an after the fact application. 

JESSICA WARREN: We are aware of that. This was Mrs. McCartney's ex-husband. I'm 
sorry he isn't here. 

MARY ELLEN DELACY: I am also an abutter. I have some objections with what Mrs. 
Poole said in her letter. I was very, aware that there was construction going on. We're 
directly an abutter next door. And the Poole's were aware that construction was going on. I 
suppose, myself included, that peIlllits were granted and everything was above board. The 
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Plan~ing BOqrp ~e'r'. And thev were parjna taxes from that point on on structures that had 
multIple (amihes hvmg tpere. And I feellf Thad ~ problerp or a concern With the 
constructlon that was gomg on next door, or how It was gomg to be us~d, It was my 
responsibility. not just the 'Planning Board to see exactly what was gomg on. Is tlilS ok'lY to 
do? Is it legal? Arid what's the zorung? My husband and I did not come fo rth at that Hme 
so I would feel why would I come forward now eiaht years later and say' I should have done 
this eight y~ars aao. I'm speaking for myself and"Saymg I <.lid know ana I didn' t have a 
problem With it tlien so wliy shoufd I have a problem With It now. 

JESSICA WARREN: You can't go ask your neighbors, is what you 're doing legal. You 
wouldn't have any neighbors left. 

GINN: Did you know during that construction that it was a three family home? 

MARY ELLEN DELACY: Well, I know three families have been living there. 

GINN: During that construction were you under the impression that it was a three family? 

MAR Y ELLEN DELACY: I thouaht they had legal per mits to make it a three .family . 
dwelling. I didn' t know it was oingto be a two family or three family, 'ust t4at It was om 

did\too. Her husband constructed it. We've 'ved there for eight years and never ad a 
pro DIem . 

GINN: S9.You:re speaking in favor of this project. You don't have a problem being a direct 
abutter WItfi this? 

MARY EllEN DELACY: No. 

AL"IHOLTZ: The point we're tryjng to make is, is this going to be substantially more 
detr imentaI to the n;iRhborhood than it would be without it. So for eight years, or so, I 
mean, is it substanti lly more detrimental now because you have knowTedge of It, or 
because there is an actual effect. 

JESSICA WARREN: No, I'm frightened of what could happen. 

AL"IHOLTZ: But when you didn't know about it was there any effect on your life or 
property? 

JESSICA WARREN: My life -- The effect on the creek. I'm really' thinking more on the 
wetlands. There is a stream that goes throug!l our propertY to LlIfKins Creek. We had it 
tested and it's hi~hly polluted from 133. We had it tested over aperiod of fifteen years. It's 
very polluted bylbe road. But.., I know it's so easy to have sometfiing like that happen. It 
seems to me to allow more buuding in a tricking area where soil doesn't really aBsorb 
probably' seems to me to be absura. I'm not impacted because I don't go drink out of 
Lufkins Creek and I'm not a clarnmer. I'm not threatened. But I'm very concerned about 
conservation. 

GINN: Your concerns are with the quality of the area and the septic usage. 

JESSICA WARREN: We have given up all rights to 127 acres. It will never be built on for 
i1)~t this reason. Because the lana isn' t really perkable. We are in a high scenic value area. 
We have the fishing and clamming to think aD out. You have to be careful what we do. 
That's my concern. 

GINN: IfI could interject something guicklv, I think it may address the concerns that we 
have and are going round and round aDout. "Maybe we should have the Board of Health gO 
up there and 00 a aye test the area. Because that will show if there is any problem. I thiiik 
it s a valid concern. It's a concern from the Poole's and'yourself, and there are wells in the 
area. I think tpat's a really simple easy solution to see inhere is a problem or there isn't. It 
will show up nght away. 

HUGH WARREN: I live in Cambridge, but I am a t~ayer on this prop'erty that does 
abut Mrs. McCartney's property. The whole nature of that neighborliooa has been a single 
family neighborhood. It has not been a multi-family neighborHood. I live in a multi family 
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neighborhood in Cambridge. From mv standpoint it does impact the value of the proRerty 
when you do go to multi-family kind of situations. So I do think it has an impact on value of 
the investment that people have in the area. I would like to register that as a concern. 

GLOVSKY: First of all one of the thing that makes Essex unique is the fact that it 
recognizes that multi-family. and single family uses can coexist, and consequently the 
community has a nice balance. But tnat is somewhat besides the point. But the zoning. 
bylaw does ~nlljt this by special peIInit if we meet certain .critena. Apr:! we'rt; s ug~estmg 
tfiat we do. -Illere are two other direct abutters that have sIgned a petlllOn saymg Inat they 
support her request to legitimize her three family dwelling. 

ALTHOLTZ: How separate are the 1Inits? Has the electrical work been inspected? 

MCCARTNEY: Yeah, that has been done. 

DUNN: Excuse me. There is an electrical report right there that shows that not too much 
has been done. 

GLOVSKY: I think it's a good question that the dye testing be done because that seems to 
\:>e a legitimate concern. And one other suggestion that I mIght make if the septic is an 
!ssue is that as a condition of gt;anting the special per mit you require the septic system to be 
mspected and perhaps pump.ed on a certain schedule with evidence of that being submitted 
to the Board of HeaIth. Ana that kind of condition we could abide with too just to make 
sure there is no problem with the septic. 

KNOWLES: Do you know what the septic is? 

GLOVSKY: It's relatively a new system. It was installed in 1982. The plans should be on 
file in Town Hall. 

GINN: So it's ten plus years old. 

KNOWLES: Is it a three family septic or a single family septic? 

GLOySKY: The .Board of Health 4as deter IIljned the system ad.eQ).late for a 5 bedroom 
dwellip.g. Deter ImnatlOn of a 3 family status will be up to the Building Inspector and 
Planmng Board. 

DUNN: That means there are three separate kitchens. 

GLOVSKY: I think the Board of Health should really have the responsibility of 
deterlJljning whether it's adequate. And we can submIt any information that might be 
needed by the Board of Health to make that deter ",ination. 

JESSICA WARREN: Mr. Glovskybcan I ask you whether Mrs. McCartney intended to 
have a three family home when she uilt that fiouse new? 

GLOVSKY: I can't answer that. 

MCCARTNEY: No that was kind of a fall out because of a lot of marital problems. )just 
want to say that I care very much about the area. I care very much about my place. Mv 
improvements since I've Deen livi,nJ( there alone have been noticeable. I do not have tbree 
families livin~ there. I have myseJ.I. Downstairs there is a couple. Next door I did not rent 
out because rknew I had this probleIJ?. And tha~ is.a signific~t loss for me. But I do not 
want to have cars, and people, and children at this time In my life. I want a eaceful quiet 

ssex, and I'm committed to keeping t at RroRertY A-#-l. And I want to say I love that 
place as much as you love your property, Mrs. Warren. 

JESSICA WARREN: I'm sure you do . 

MCCARTNEY: And I'm protecting it as you're protecting your [arid. 
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.n:;SSICA WARREN: Something might happen to the; both of u~. I migh~ cro~k. And you 
rmght move away. And if you do move out then we WIll have a dlfferen1 Situation on our 
hands. While you're living there it's one thing. 

GLOVSKY: There is another ossibili , and that is that it can be conditiop.yd on owner 

be a ded to a special pemllt to safeguard agamst the kinds of Issues that you are ralsmg. 
And I think some of them would be appropriate. I'm not sure all of them would be. 

JESSICA WARREN: We're just trying to be responsible. Looking ahead. You know none 
of us know. 

GLOVSKY: And I don't blame you for that. But I think the first hurdly before we can 
even think about conditions is p'robabJy to do that dye testing.to detel II line. what ~he sta~s 
of the existing system is. We'd be pertectly happy WIth a contmuance of thiS public pyanng 
~f.0u dOll't want to close it, so there is an opportunity to supply the Board WIth additIOnal 

OImatlOn. 

GINN: Would anybody else from the audience like to say something? (No comment.) 

DUNN: I can athize with someone that doesn't realize that the pro er: ellllits h,\v.e 

onto my horne and I didn't know an}1hing about it. think it was intended to be used as 
three families. Otherwise there woUldn'fhave been two extra units built onto it. Besides 
that, I . what Mrs. Warren said makes a lot of sense. If that had corne before us at that 
time it wo d have gone under this specialpellnit, and at this time we are saddled with a 
decision that we should not be saddled witli. I got two calls asking why the Planning Board 
was not on the ball and knew about this. Well,1he Planning Boara can't~o door to door 
and ask how many apm IllIent~ there are. This is a slap in tEe face to the Pl.anping BOllId 
and that's how I leer about this. Also~.a s~eclal pel 111It we could have put limits on this. We 
could have set this up better, but we aidn tget that chance to do it. Arid as far as what could 
happen there Marianne has lived there qUIetly since the three arm tments have been there. 
A lot of people didn't even notice that thiS was there. So I'm no going against the way you 
would be liVIng there. I'm sayjng what Mrs. Warren said. You coUld sell the house ana 
what could corne in there is what we're concerned with. Anything could happen in there. 
It's hard to make decisions when it's already there. 

BRUCE FORTIER: I'm speaking in just general telll1S of the matter. The concern is first 
that Mrs. Dunn wants to put it on personafbasis that you should {;;§fd any failure of the 
citizen to get the proper pel IIlits isn't done to you personally. It' that's a mistake in 
~~neral, and HartICUlar WIth stuff like this. Ana we had a similar problem with electric stuff. 
We know peffectly well that loads of people do their own electric work without pel II lits 
because tlie volume sold up at the Horne Center certainly doesn't equal the pel mits. And I 
know from talking with our electric inspector he is erfectly hap y. to have somebody corne 

simple thing and then say, "Oh, dear, now a really shoUld be gettin a elJllit. ut don't 

notice the previous." In the case of e e ectrical it's a very dangerous because it . d of 
forces people ---

GINN: Bruce, is this relevant to this case? The elect.rical has already been inspected. 

FORTI ER: Yes. What I'm trying to say is this person is attemRting to seek a new pel II lit so 
then she will be req~ir<:d to et a new oc~p~cy peIlllit. And ~hen she will have to have 

are any eficlenCles, there will be a pro er way of taking care of It. If the Board takes a 

that ere are lots 0 thmgs III own that don't meet the reqUIrements. Ana it wou d be far 
more in the interest of the Town if those people were encouraged to say "Look okay 
mistakes are going to be made, but it's much better to get things back on the track." ' 

GINN: We know what they're trying to do. They are coming forward now to make amends 
on what has .qappened and to move forward. If this caIJle to the Board beforehand, before 
the constructIOn started the Board would have to deny It. 
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~NRX WARREN: What forced the confoIlnance was eroing to the bank to eret the . 
refinanpng. If she didn't try to get refinancing she would nave never corne, ba& to ~hlS, 
Board m tfie fIrst place. 50 it snows her contempt for the Board, the bank IS enforcmg It. 

GLOV5KY: I dQn't think it shows contemRt (or the Bo.ard. If I m?y with all do respect. 
When people refinance they find all sorts 01 discrepancies. There IS no conte~pt for the 
Board. It's not a slap in the face. And this is an opportunity for the Board to Impose 
conditions that it coUld have imposed in 1982. Arid I think, with all, do respect to the, Board, 
we h~ve to gQ back to the sectiQn in the pylaw that specifi,c?lly, rOV1d,e~ for the grantmg of 

seems to me that the only real po ential oBjection as far as detnment to the ne,lghborhood IS 
the p'ossibility of a septic problem. And that could be based on derp.onstr;li eV1de~ce fUld 
that IS,what we're gomg to deteIlIline. But a number of people torught Said. they qldn t even 
know It was a three family or it has no real effect on the neighborhood, or It.l~asn t been a 
problem, and I think we call keep it that way. Especially if you impose conditIOns that have 
never been imposed on this property before. 

rrtIGH WARREN: There is another issue you've neglected and that was the market value, 
Issue. You conveniently positioned it in such a way' to say that the law allowed to have multi 
de-.:elopments next to smgle family dwellings. But from a market prospective it does have 
an Impact on the abutting land. 

Gl,OVSKY: I don't think that's the type of objection that historically' provides a basis for 
which somebod'y can claim that this is a detrimental effect to the neililiborhood. If you take 
a vacant lot ana put a house on it, it has a detrimental effect conceivably on abutting 
property. And in this case it'~ not something that's prohibited by the zoning bylaws. It's 
somethmg that may be pellllltted by the zonmg bylaws. 

JESSICA WARREN: We did spend a lot of time in some Town meeting, God knows how 
many years ago, fifty years ago maybe, but anyway,., voting in Essex that we would only have 
two family houses. And I don't kriow the status or that bylaw is now. But I do know that 
this was the kind of thing that we were trying to avoid. 

GLOVSKY: In 1983, the Town voted to amend the bylaw to add this provision that allows 
for three families. For some reason the Town did that, maybe they shouldn't have done it, 
but they did. 

AI.: I HOL1Z: It was built in 1982 as a single family, soon used as a two family, then in 1985 
a garage was constructed and it became used as a three family. So wouldn't that 
construction of that garage violate Section J-3, which is a substantial change or enlargement 
to the structure. 

GLOVSKY: No, because we are looking at it as of today. 

ALTHOLTZ: We can't be. We're looking, at it as if it's day one. Otherwise, we can't hear 
it because we can only hear an applicationror a conversion. So we're making believe it's 
day one. ' 

GLOVSKY: I think Town Counsel addressed that issue. But, if not he could address it 
again. I talked to John Tierney because that was a concern of mine, too. 

ALTHOLTZ: Wasn't the construction of the garage an enlargement or a substantial 
change? 

GLOVSKY: When the garage was added to the house in 1985, it was an enlargement of 
the house. 

JACOB MCCARTNEY: I'm Marianne's son. ltrr.0u are a neighbor, or on the 
eve hing seems to be healthy and we've beau . ed the land and the area ' at 

I was involved with IJ?y. father in the bu ding of this house. e idn t investil~I~7 he 
had to do legally, WhICh was wrong. He should have. I was a teenager at the . e I 
remember learnmg all about the construction at the time. But I didn't know anything about 
legalizing ap,artments and he certainly did not look into that. Now, I didn't think to myself 
at the time, I did not feel contempt for legality. I simply wasn't aware of it. And I feel1 am 
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in similar shoes as my mother in that I can't say I look back at mvself and say, "Dumb Little 
kid, wpy didn't you look into the laws." And, I can' t say t9 my mother, "You dumb IJJ.other. 
why dld!).'t you look into the laws." 13ecause It, reall was m my fathe r s hands. He dl9 the 

three f y. But I can' condemn my mother for that, in act, I thmk she IS domg the nght 
thing by rectifying at this time. ,. 

JESSICA WARREN: You know, ignorance of the law is no excuse. 

JACOB MCCARTNEY: Ignorance, yes, but not contempt. Certainly not contempt. 

ROLF MADSEN' I wouLd make two sug"estions for special permit granting authority. 
One, I don't happen to see a Elan of whalyou're makirig a decision on on the tabl~ 
anywhere as a layout of what s happened on the property. I would make ,a suggestion that 
before y.ou make a decision that you should see that. Arid. the secqnd thmg tnat I wOl).lp 
suggest IS that you look at the issuing rules under the special penmt process because It s 
pretty specific on how you make your decision regarding this. You nave to re,!!;ard the , 
bylaws, out you also have to .r~gard the special permit issuing rules. And that s how you re 
gomg to formulate your deCISIOn. 

GINN: Would anyone like to add to this? (No comment.) I would like to continue this 
P!lblic hearing for our next meeting to give the Board some time and give the Board of 
Health time to investigate to see inhat system is adequate. 

GLOVSKY: Are you going to contact the Board of Health, or should we? 

GINN: I think it should be up to you folks. One issue that has not been brought up is 
parking. I don't know if the driveway is utilized for all the cars or if everyone parkS on the 
road. 

MCCAR'I.NEY: 1)1ere is no need for them to park on the road. There is five parking 
spaces up m the dnveway. 

GLOVSKY: We will bring a parking plan with us, also. Thank you. 

The Planning Board will continue the public hearing for Marianne McCartney on June 2, 
1993, at 8:00 p.m. 

Attorney Mark Glovsky, representing John and Michael Byrne, met with the Board to 
discuss their home occupafion business, Byrne Brothers Landscaping, Western Avenue. 
John Byrne was present. 

GLOVSKY: All of this, unfortuna~ely.is somewpat after the fact for me. John Byr,ne is 
here WIth me. And my understandmg IS that he IS here before the Board because there is 
question about his lot coverage in the water shed district. And quite frankly I'm somewhat 
co.n~sed QY your water shed bylaV{. If you look at Pg. 623 of your ordinance, I assume that 
thi~ IS se~tlOn that concerns you WIth res'pect to. the Byrne propertY. It .prpV1des that 
reSidential development which renders ImperVIOUS more than 15% of ouilding lot 
(including the portion of any new street aoutting the lot) or which has a lot area of less than 
40,000 s.t:- (excluding wetlands) for each dwelling unit. And it's my' understandingJhat it's 
!lqt .r:esidential deve~opment tliat has caused t.hislot to be covered by more than I5%. That 
It IS m fact commercla1 d,evelopment or a ~usmess dev~lopmen~. TIiat's one Q.uestion. I 
have (or you. And I don t mean to pe c.orrung to you WIth questlOI).S. I shouldlJe proV1d~~ 
you WIth the answers. The othe.r thing IS. thafJolin was under th!! ImQression thafhe wo 
not be able to convert to e~cluslvely Dusmess use. AnQ.r:ny readmg of the bylaws is that it 
could be com!! a purely busm~ss prop'er~. ,He has suf;ficlent lot area frontage and he meets 
setback requIrements. And, m fa<;t, if tliat s the cllse It doesn' t seem to me 1hat the water 
shed bylaw, (or some reasonl applies to cqmmerclal uses. And th<)t doesn't make sense to 
me because It seems to me tna commercial uses are more damagmg to the environment 
than residential uses. 

KNOWLES: It covers certain business activities. I think, if I remember right there was 
some question as to what is there now. In other words, are we talking about a home. 

JOHN BYRNE: I live there. 
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KNOWLES: And this business is there under the horne occupation? 

PENNOYER: Right. 

K1~OWLES: So it's a horne occupation. 

GLOVSKY: There is a home there. We can eliminate the horne if that's required. Well, it 
seeIl1S to me as though we can. Quite frankly, it might make sense at some point for us to 
considerate an alternative uses of the site. And I tlimk in the future before any change of 
ufse Plr any new plans for this site, you'll be the first to know. Here we are. There is a single 
alJll y dwelling and office and a large garage building on the site. And as you can see by 

this sk.etch plan we have identified tile amount of site that is covered by impervious 
mhatenal ana we've identified the open space. The lot area is 38,000 s.f. My recollection is 
t bat. you need 30,000 s.L for a business use and you need a 150 feet of frontage, and 
o vlOusly parking and the setback requirements. But it seems to me that Jolin Byrne can 
conv!!rt this to gurely business use ana then we would not be subject to the lot coverage 
reqmrements of the water shed district. 

GINN: He would or would not? 

GLOVSKY: He would not. 

ALI THOLJ'Z: It would under B7, by special pellldt only. Any use would be subject to that, 
would thmk. 

KNOWLES: It covers business activities. 

PENNOYER: The thing I think we have to do is look at it as a residential property. We 
jceep gQing Qack and forth on whether it's a residential property or commercial property. It 
15 a reSldentlal property. 

KNOWLES: The reason for this activity was granted under the horne occupation. I 
remember when this first came l!P being overwhelmed by the ar~ment that this is a 
business and it's not covered unaer the business use. It isn't a business use. It's a home 
occup<!tion use. Don't let.appearances fool you, Mark. Never mind what you might see 
there, it'S a home occupatlon. 

GLOVSKY: Okay. I think we're talking about two different things. I think we're talking 
about the classification that entitles him to be there. Is one thing. 

PENNOYER: Let's deal with the fact that it's a residential property and then base where 
we're coming from, from that. Which is in the bylaw which faikS about covered area within 
the parking for a residential development. 

GLOVSKY: But, what I would say is that it's residential development with a home 
occupation business. You have a fairly broad home occu ation ill Essex. And it's the 

the residen ial use tha it's classified as. 

PENNOYER: No, it's a called a residential property. 

KNOWLES: It's a horne occupation and it's very specific. It rna}' be broad and there may 
be problems caused by this particular use of home occupation. Don't let appearances fool 
you Mark. This is a residential lot that we're talking about. Not a business or commercial 
lot 'It's a residential lot by definition. Otherwise, tRere would be no business activity here. 
TIlls was granted under home occupation in 1988. 

PENNOYER: So if we go to horne occupation that's another set of issues. 

DUNN' The only thing I'm getting at is, I don't think pulling John in here and taking this 
iece of property now and try to fi~re out what it should be. Because it's already here in 
e minutes of February 17. 1988 when Jim Platt come in with the bo s to the Board, I 

th t can be compatlble to oth of us. It smd n!ilit here, 'The Byrne's proposed to put a 
bu1Idillg on the property for their landscaping business and to live in the residence." And I 
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remember back at that time there was a qu~stion of qllx~d use there. It would either have 
to be a home occupation or a commerciaL The lot size IS 38,000 s.f. Cataldo. saId, What 
~ould YOU do with the existinl?; commercial part of the property. And JO.hn saIdhProQably. 
Just tum it back into a garage. I don't know if you want to hear all of this, but t ere IS quIte 
a bit of discussion here on Iiow we could work ihis into the \lome occ.upatlOn. An9 I. am one 
that has said we are bulging the seams of the home occupatIon. But lt was also saId III here 
and agreed that it was a-faffiily run business iilld about tlie employees and .all. It v;as agreed 
that tliese people were coming to work get m a truck, and leave. And I thmk that s wliy we 
all son of puslied to do this at the time: 1 think right now are concern isn't so much to 
change that. I don't see how we can really change it. We approved it back then. But maybe 
we can get it to work better for the Board, for die Town, and for Byrne Brothers. 

PENNOYER: Yeah but I think the question here is whether he is applying for a paved 
area wit)Jin the water'shed district for a residential property or our we dealing willi a home 
occupaaon. 

DUNN: Well, that's what I'm saying here. He was approved for the home occupation. 

GINN: That's all stems from, they were asked to come in for an a lication for the aving 

We had numerous letters back and forth. He fin y came in and had a discussion with the 
Board. Bruce Fortier was involved in that discussion and said that because it was a 
residentialfm~ce of property that's working as a home occupation that they do not come 
under the . gfor a special pellllit for the paving in the water shed district. I think that 
n;Iost everyone IS aware that there is a home occupation and it's kind of outgrown that 
sltua.tion. I tJ;1ink it would. have been a pretty siIllple situation to sub.mit aplan, fil~ for that 
special pel1l11t for the paVlllg, show exactly what IS there, document It, ana everything would 
nave gone along. But, you drive by and look at that as a home occupation business and I 
think It'S 'pretty evident that it's grown beyond those limits. When you pull out the minutes 
of the February 17th meeting, lliere are a number of trucks, but it's limIted to the e of 

you see dump trucks parked there. It's very eviden . It' with the facts in front 0 us it's 
own from a home occupation. Now, you re . to lay on both sides of the fence. You 

say that you're under a orne occupatlon. think there is a little problem. 

GLOVSKY: I think we may' be able to classify this. John, when I first met with him last 
week was under the im'pression that he would not be able to eliminate the dwelling from 
the site. My reading of the zoning bylaw is that he could dwelling unit and this coUld 
become a business use. And one possibility might be, if in fact you're right, and John has 
outgrown the property ---

GINN: If I am right or that is correct? 

GLOVSKY: If that's correct. And I don't know whether that's true or not. I haven't 
studied the prqperty and.I've, only' been there once. Per.qaps it is time for him to consider 
alternate 10ca~!On. And if he s gomg to do that, .e.erhaps It make senses to consider what's a 
more appropnate use for the 'prope . My feeung is without bein there that it might be 

orne occupat.!On or a purely usmess use may be pro osed. Then as you pointed out a 

than 15% Impervious. I don't ow. Tha provision doesn' quite jive. ' 

KNO)VLE~: Busipess all have.to get a special pelloit. One way or another it still applies. 
I'm still.tI)'l1lg to digest somethinglhat IJust heard. Can somebody outgrow a home 
occupatlon? 

GINN: Of course you can? 

KNOWLES: ~d then change it to a business use? 

DUNN: If the property can meet the requirements. 

GINN: There wm be no living on the property. They can turn that building into two or 
three offices and live somewhere else. 
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And the whole property as a commercial property. 

KNOWLES: And a home occupation no longer applies? 

GINN: Correct. 
• -

DUNN: Can I ask you a question? How many trucks do you have now? 

BYRNE: Ten. 

PUNN: . Then it Sl!)'S here. I'm just going back to what they allowed at that time. And they 
did say SIX trucks. In the Summer there would be ten to twelve employees. 

GLOVSKY: He's grown. 

G~; Part of this problem would have gone away if you had filed for that special pen llit 
this Wmter. 

BYRNE: You have an idea that I tried to go around all of this. I went down and I talked to 
Bruce. 

GINN: You withdrew your special per!llit. 

GLOVSKY: I don't want the meeting to become counternroductive. Tonight I think it is 
becoming. apparent to me that we neea to come back to tliis Board with a proposed plan for 
the recyclin of this prope~. And what we need is a definitive l~ and m fact, and I think 

was done, a speci per IIIit woul have been needed to extend the nonconfor "ling use by 
i~Fj;LeVen Wlth the p,aving area. That seems to require some sort of water recharge plan. 

dtherefore, I think, we ought to get back to the arawing table. Put that together. And 
deter lIIine whether we are gomg to §?,,;orward with this use. In this case, Joliii needs to be 
advised as to what extend tfiere are 'tations on his work here. Hopefully, if he has a 
better understanding of the rules and constraints we're nQt~oing to waste any more of your 
time. There is nothmg formally before you at this time. Wliat I would respectfully re~uest 
is that-.You put us baCK on the agenda for June 2, and at that point we come to you willi a 
plan. Now that I have a somewllat better grasp of the issues. We can begin to focus on 
what makes more sense for the property in refationship to the neighbors and everything. 
And I agree with Joe, it may be examined the use of t1ie property. 

GINN: Does that satisfy the Board at this time? Does any of the Board members have 
anything to add to this? 

KNOWLES: When was this&~~ed? Because I remember we wrote a number of letters 
not only to you, but to Dick er. When was this paved? ' 

BYRNE: About a year ago. I spoke to Bruce Julian, DWP, about th~ Rer lIIit. at which time 
he caIl)e down lpld walkt:o aro.und. At the time he ')Vas the one I was ~ormed that I had to 
deal Wlth on domg anything Wlth the hottop. He SaId you need to fill this pennit out I 
filled the per !IIi~ out. 1 paia the fee. He willed around and everything was fine. So; I felt 
that I wasn't tryIng to go around any laws. 

The Board will meet with Attorney Mark Glovsky, representing John and Michael Byrne 
on June 2, with a definitive plan. 

Russell and Betty H!Jdgkins, 44 Story Street, met with the Board to discuss removal of a 
stone wall on a scenIC way • 

• 
GINN: (Reads aloud the minutes from June 6, 1990 meeting.) It has been brought up to 
the Boara that nothing has been reconstructed or replaced as promised. 

BEITY HODGKINS: Our plans have changed a little bit from that time. At the time 
Russell wante!i to get the bulldqzer !n there and remove the tre~s. We are still.do.ing a 
little landscapmg tfiat we haven t qUIte fimshed. But we would like to get pelIll1sslOn to 
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leave the openinO" there. It is a two family house. I.would like t9 be able to use the back 
door and it woul8 make access much easier by leaVIng the ope rung there . 
GINN: I don't think that's going to be allowed. 

RUSSELL HODGKINS: It used to be an opening years a.go. There was a, O"arden t.her~. 
And my father built that wall there. When I took It down ~was wron . I dldn t realize It 

Board and was tol to put it back. But there was an ope rung there because Pat. Dunn s 
husband had p'lowed it out for me where it was used as aJarden: Apd. what I S:hd, natural.1y, 
was make it wider to get in there with a dozer. So, what 1 m asJ9p.g IS If there IS any way. It , 
was eLght feet and I'm ten or twelve feet, could I leave the additIOnal four fe et open. That s 
what l ~ m basically asking for. 

GINN: What you're saying is where there was always an eight fee~ opening, you want to 
keep .that open. And instead of an eight foot opening you would like to have a twelve foot 
opemng. So you want to have two dnveways. 

R. HODGKINS: Yes. 

GINN: I think DWP frowns on that. I'm not positive. Have you approached them? 

B. HODGKINS: I spoke to Bruce about it myself. And he said he didn't have a problem 
with it at all. The on1y problem he had with if is that we had to g~t a pel mit from you 
because it is a scenic way and because we removed the stone wall. 

PENNOYER: We have to have a public hearing on this. 

B. HODGKINS: We don't have a problem with a.public hearing. I have talked to several 
of our neighbors and no one has a problem with wfiat we're doing. 

JERMAIN": Can you bripg in photographs of the way the existing wall was originally when 
It was an eight foot openmg? 

GINN: Oqe thing I want along with the public hearing is a letter from the DPW saying they 
go along With that. 

Sylvester Freitas met with the Board to discuss purchasing property on Scot's Way. 

Freitas explained to the Board he was interested in purchasing Lot 6 of Scot's Way, and 
would like to set up' a contractor's yard there. The se tic s)(stem was design,ed and already 

s arting with a 5 x 'bui! ing with a 2' x 5' exterior platform. He would be storing heavy 
eguipment, cranes, and his future goal is to be a marine distributor. Altholta asked wilat 
kihd of materials were going to be stored there? Freitas told him lumber and oak p,ilings

h which would all be new. Freitas raising ship,wrecks but these wrecks would not be broug t 
to this location. He would only store tfie cables and equipment used to accomplish this. 

The Board would approve a contractor's yard on Lot 6 of Scot's Way only if aU zoning 
requirements and oylaws were adhered to. 

Dave Hidden and Sylvia Hidden: )Vestern Ave", met with the Board to discuss the approval 
of an A&R plan for Donald and lVlelanie Burnnam Rear Western Avenue. Mr. Hidden 
stated that at the last meeting this issue was tahled to the next meeting and he did not 
express his concerns because of that reason. 

GINN: What are your concerns, Dave? 

H [()DEN: I don't know if you have the Rlan there. The original configurations of the lot 
there was one hundred feef of frontage. Maybe it wasn't legal, but it was then. 

PENNOYER: So your concern is Lot C, which becomes Lot D. 
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HIDDEN: How can we take frontage away from that lot and create alJothe~ lot. And how 
can you take Lot A, which is a nonconforming lot and change the confIguratIOn of It and 
also take front!.ge off of that. 
KNOWLES: Tfiat was my question. If I remember right, how can you carve frontage off of 
this and strip it out like that. 

-
HI))DEN: You can strip frontaae off of that one to make it. Whereas that roadway is a 
variable road. It was frontage btfcause I couldn't have built my house there or my 
daughter's house there, if it wasn't considered frontage. 

PENNOYER: I guess the thing that we looked at was what frontage was remaining when 
you look at each one of these lots. 

HII >DEN: There is only 40 feet on Lot B2. 

GINN: The way it was explained to me and I interpreted it was that this WClli not a frontage 
issue for this lof. The way' it was explained to us was this was a nonconformmg lot. What 
they took, this section ana this sectIOn, the square footage of that lot dIdn't change. 

H I I >DEN: . Exactly, but when you change the configuration of that lot and take frontage 
away from It. 

GINN: They' didn't take frontag~ away from it because that was not classified as frontage 
the way that it was explained toThe Board. This was it's frontage as a nonconfOllldng lot. 
They were not saying that this was frontage because he said that he owns that. 

H I I >DEN: But, he doesn't own that other lot. 

GINN: Which other lot is that? 

H I I >DEN: The one he changed. 

GINN: He doesn't own that, no. That was never implied that he owned that lot. 

H I I >DEN: I don't see how under an A&R with no public hearing, you can change the 
configuration of a 16,000 s.f. lot. You can take away frontage on another lot. You can 
change the configuration of that or you can take LOt C and change the frontage on that. 

KNOWLES: On C. 

HII >DEN: Right, under approval not required. 

KNOWLES: Is this lot's frontage the way it is on this map? 

H I I >DEN: It has frontage there, and it also has frontage on the front street. 

GINN: This is not saying that this is frontage here. This is saying now, or fOlmally 
someone, Mears, that was owned. And Burnham says that he owns that now. 

HII >DEN: There is a question mark on whether or not he does own it. 

ALI HOLTZ: Does he have a title to it? 

GINN: Yeah, he says he owns this entire parcel. That's the way it was explained. 

AL'IHOLTZ: Is it recorded? 

HII>DEN:. WeHr you f!nd the oth.er peed to th~ o\4er p~ of it, and you'll be doing good. 
The other Issue, fiave IS the densIty Issue. WhIch IS puttmg that many house in there. And 
then also, I dOI7 t feel as th0l! that plan.meets t~e SIde ana rear y'ard requirements. 

You only have mne eet connectmg !lie whole g. 

GINN: How do you see that? 
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HIDDEN: Are you calling that lo t rear. That'S a side line and that's a side line. Where is 
the rear line? It doesn't connect. 

GlL~: What thev said and this is how the Board made that interpretation that the building 
was going in that area and they needed that width. 

HIDDEN: The shaRe of th-e lot doesn't meet the requirements. If'you 100)< at the plan, it 
basically says it should be a square or a pie shape, or even a pork cfiop lo t It can be. But 
the rear must show and the two sidelines. 

KNOWLES: Is this a way? 

HI I )DEN: Definitely, it is a way. It was actually the ice house road. 

KNOWLES: But this is a way. 

HI))DEN: Yes. 

G INN: And he says he owns that . 

H )I >DEN: Yes, he may own it by deed. 

G INN: Well that is what has been implied to the Board. All we had to go by was a plan 
stamped by the engineer. The way it was explained to this Board is thafs why the lot line 
change, so a house could be accepted for that area or back where ever It was ill that area. 
Theynad 150' frontage. The house would go in here with the proper setbacks, side and 
rear . 

H II >DEN: The density is too much. Where is he going to put his septic system? In the 
road? 

SL Y\:'IA H II >DEN: I would like to ques~on the Board on how thev left 40 feet of fr on~ a ge 
for tbis new Lot B2. They take a confoIllunjUJre-1972, and now tOOK frontage away, whicn 
it didn't have sufficient frontage to give up. "But now only has 40 feet of fronlage when it 
originally had 100 feet of fronfage on a comer lot. Which was acceptable in 1958 the 100 
feel. 

GINN: The way it was explained to the Board they were not taking frontage away from that 
lot. 

DUNN: There is so many questions on this. Can the Board rescind the motion and take 
this again? 

GINN: I'm not so sure the Board can. But I tbink Dave can appeal the decision of the 
Board. Maybe I'm looking at this wrong or differently, but there was never any frontage 
taken from that because he owned that. 

SYLVIA HI ()DEN: We contend that there was frontage taken away. 

Knowles moved to rescind the signed A&R for Donald and Melanie Burnham Western 
A ve~ue, given new i~ormation tliat would effect the decision already made or:. May 5 1993 
con.tmgent u'pon reVl.ew by Town Counsel. Dunn seconded the motion, with the Board. ' 
votmg unarumously m favor. 

The Board will hold a public meeting for Monday, May 24, 1993 at 8:00 p.m. at Town Hall. 

The meeting was adjourned at 11:15 p.m. 
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Planning Board 
May 5, l'J93 

PRESENT: Rolf Madsen; ChailInan, George Bragdon, Pat Dunn, Joe Ginn, Sheldon 
Pennoyer ~ 

~uilding Insp«ctobRicbard£arter.,.,met with the Board to discuss John and Michael Byrne's 
orne occupatIOn usrness yrne nrothers Landscapin ,Inc. Carter told the Board that 

meeting. The Board scl1edule an appointment for May 19, 1993 at 8:45 p.m. 

Attorney Charles Clark met with the Board so the Board could sign a Certific~te to certify 
that ~h!! plan entitled "Definitive Subdivision Plan of Land in Essex, !\'lass., bemg!! 
subdlVlslOn of Lot #16 shown on Land Court Plan #32098 F filled With Cert. of Title 
#48746" dated August 1, 1987 and approved by the Planning Board of the Town of Essex 
on July 20,,},988, lias not been modified, amended, or rescinaed, nor the plan changed. 
Peter Van vvyck was present. Attorney Sam Hoar was present, representmg abutters on 
Apple Street. 

MADSEN: Town Counsel said that if the PlanninE Board can document or show that the 
plan has not been amended, or rescinded or modified, we should sign the plan. 

HOAR: Mr. Chai I man,.Y0u can't possibly say that plan hasn't been chaI).f~d when you've 
got new abutters. The p'fan itself lias changed. There are new abutters. e pUfJ?ose of the 
subdivision control law is to give notice to abutters that someone is cominE in with land, 
next to you, and they're going to develop it, and you have a right to come ill and talk about, 
to see the plan and commenf on it. And the Planning Board nas the ri~t to talk to the 
developer and try to accommodate whatever comments have been heard at the public 
hearing. In this case, in July of 1988, the estate of Helen Warren is one of the abutters and 
Fredenck Richardson was one of the abutters. Helen Warren is now owned by' Essex 
County Greenbelt and Fred Richardson sold all of his land to a whole bunch of people out 
on Rocky Hill Road. Those people have not been given an opportunity to be heard. Their 
la~ers went into the Registry of Deeds when theyoought therr rope after 1988, to see 

Registrv 0 Deeds. So they went ahead and boug t their plan. An now five years later 
after they have purchased their pwperty they come in ana you're telling them they don't 
have a right to Be heard. You're not going to stop this gl,ly from develop'ing the property. 
The prope is going to be develo ecf. The thin is that lie's got to develop it consistent 

erson an opportuni to be heard. And that's what you re oin. And that's why the an 

on It, and It'S ruse. 

CLARK: I haven't heard any support reEarding the fact for the prop'osition that a name 
change of an abutter is a change ill the pfan for purposes of the subdivision control law. I 
thinK that's a ridiculous argument. The other argument that hasn't been met is that this 
Board has gone out of its way to have special meetings, special business meeting~ and I 
haven't seen any of these people who are being talkeo aDout coming to the Boaro wanting 
to speak. And the last two meetin s we've expected to have some sort of res onse from 

out. And we haven t received annhing exce t a memorandum and a petition ten minu es 

an opporturuty to respon ,and there ar.e some Isspes III ere that iplght reqmre some egal 
research. However, most of the things III here we ve ta1Jced about III The past meetings. 
Had xou been here you woplq heard that yes, the J?JlInnlng Boar9 pad the oppo~ty to 
incluoe that three years buildillg of the roads 'provlSlon III ItS deCISIOn, but the prevIOUS 
Board did not elect to put ~at ill condition. So it does not automatically lapse. Now, we 
can sit here an argue over It. ~ 9f us are at a dlsa9vantage ~ecause someliow '!Ie can'~ 
brinl{.Town Counsel and get.htm III here. But, agam I see this as another delaymg tactlc. 
The "Hoard has the opporfunity to sign the plan Decause it has not changed. 

DUNN: Can I ask Sam? Do you think what p'eople want is the public hearinR to look and 
see what exactly is there? They are not actually looking for this whole plan to-be 
completely redone. 

• 

• -



• 

• 

, 

HOAR: They are entitled to a public hearing of). a qefinitive plan. As I understan<;l it, the 
plan'pr9poses to put a Cul-de-sac at a length whIch IS not allowed under the Plannmg Board 
regufanons . 

• • 

MADSEN: No matter who-it is, whether it is on Apple Str.eet, ~elch~r: Street, or on apy 
other street, it's a subdivision and anyone .has the nglIt to file this p'etItlOn. It can b~ filed, 
whether the plan has been signed or not sIgned, and It requIres act~on by the PI.anDlng 
Board. Whether to accept tliis petition ana act upon It or not. I thmk tfi~ r:eal Imp,orfant 
consideration when we're makihg our decision tonight. If we J¥ake a de<;lSlOI), ana even 
though Mr. Hoar might have some w.eat argumeq.ts on ho~ h.e. s presen.tmg his case, no 
matter what we do it doesn't preclude the Board s responsIbility of taking some actIOn op 
this petition in the 'near futlIre. In the relative near fufure, the next meetmg, or the meetmg 
after. 

GINN: What you're saying is we can move forward on a decision to sign or not sign that 
plan this eveDlng, and then at a later time act on the petition. 

MADSEN: We have to act on this some time. 

PENNOYER: But we can act on it after we decide to sign or not sign, 

MADSEN: We want to make that decision. I just want to make that real clear to the Board 
that we can do that. If you have a subdivision tbat has been approved by' the Planning 
Board, and a certain party wants to petition the Board to review the decision, they can do 
so. Even with signatlIres on the plan. My suggestion is to send them both to JohiJ. Tierney. 

HOAR: The simple matter is Peter is going to develop his land. All we're sayin,g is give the 
~Qple who are now going to be effected by the development an 0P1>91 tllnity to De heard. 
This may delay y'our process a little bit, but it's not going to stop tlie developer. And that's 
not the mtend of these people. The intend of these peQPle is to give feedback into a 
development that's going to be put in their back yara. Some may be in favor of it, and some 
may' not. But they' nave not been given the op ortuni~ to be heard. Instead of all this 

for him to do is go ahead an say, okay, I willgo ahead and refile for de . tive plan, Go 
ahead and give notice and don't change the pfan a bit. Have the public hearing. Find out 
what comments there are. And then go ahead. 

. There would be less confrontation if we had an opportunity to talk before the 
meeting. If we had the 0 portunity to sit down over the last couple 01 weeks, and I thou t 

suggestm: ,IS at there IS two d~ClSIOPS t9 be made h~re. One IS to Sl the plan and let it 

When you have your electIOn and e tIiis all out of the wa , and then take action on the 

we should modjfy, amend, or resCInd the plan. Have you public earm and give peo Ie an 
oppoftU.9ity t9 be heard. And then you can ha,-:e vote. But I <;Ion't . K.Y0U fose an . g 
byallowmg hIm to file. That sets the clock rol.lipg op the tax Issue and all that. An it does 
allow the people who were not abutters at the tIme m 1988, to have an OppOI tnnity to be 
heard. 

Hq~: The onJ.y issue ~ have i~ there i~ no pl!-blic h~aring required wit1~ respect to the 
p'eUUpp. There IS a p'ublic he¥IDg req!lJred WIth nonce to all abutters WIth respect to the 
oefiniuve approval. So there IS tliat difference, 

PENNOYER: I feel the one issue out of these two petitions that has some wei2ht is the 
one of the abutters. And I don't know whether there are cases proving that that is in fact a 
ch~ge of Rlan or no~ a chan~e of plan. ,Becalll!e the byl~w does not ~p'ell out that specific 
pomf. At the. same orne I feel we bad SIX !D:eeUngs on this. And I thmk we have to move 
forward. I thmk w~ should take these pennons and let Town COllnsel review them. 
CLARK: Mr. ChaIr man, may I ~uggest that we take a short bre~ so I can confer with Mr. 
Van Wyck and Mr. Hoar to see if we can work out some of these issues . 
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MADSEN: There are two petitions on the table. If you want to talk to everybody tpat's . 
fine. We'll take the eigqt-tfiirty appointment. Does the Board want to postpone this until 
next week or take a mouon? 

ART HODGES: Can I make one sugC1estion? It seems to ~e for better or worse, a~d I 
think it's for better, it sounas like the parties are kind of gettlllK together her.e. An.d if I . 
were il).'your shoes it seems to me thaf it would do no harm to allow them a little bit of tune 
to see inhey can work out some of the issues. 

HOAR: I would propose, I don't know about ~he other petitioners, bVt as far a.s I and th~ 
people I represent are concerned if the Plannm Board would COmmIt to holdlllg a pubhc 
hearing on this plan and on the petition to mo to rescind i~, and will give nOUce to a].l. 
abutters of that pUblic hearing, so eve body has he opporturuty to be heard on the petltlOn 
to modify or rescind the plan,-l would . that the procedure has gone forward and 
everybody has been heard. 

MADSEN: Mr. Hoar, perhaps maybe you and Mr. Clark and the rest o~ t~ff~eople 
regarding this matter can meet outside. Then if you want to come back III een or twenty 
mmutes with something. If you don't want to do that that's okay as well. 

Attorney James Kroesser, representing Garcia Kimball met with the Board to request a 41;, 
building pennit for property on Maple Street. ~'O -_<-

KROESSER: I have a letter for you. I will leave one withyou for John Tiernev. Frankly, 7;3-
what you want to read is not so much ~r letter, as you do tfie attachment to it. 1t is a 
p'ublication put together when the sm lot case in Ipswich came out back a few years ago. 
And it's a tehific summary of this situation we have. 

MADSEN: In Parcell you have clear title? 

KROESSER: Yes, and Parcel 3. 

MADSEN: For sake of argument, you want to build on Parcell? 

KROESSER: Yes. 

MADSEN: You can put a dwelling unit on Parcell meeting setback requirements? 

KROESSER: Present day setback requirements? 

MADSEN: No matter what happens building on a nonconforIIling lot you're still going to 
have to met the setbacks. I'm not talking about the frontage requirement or the lot area 
requirement. If you want to discuss witH us the issue of wIiether or not the lot is buildable 
you're oing to nave to come before the Plannin Board with a site plan of what you want 

to show to us that there was clear title, that there is fifty feet of frontage and ve t ousand 
square feet. And I think we're in agreement with that. If you can do that there is no issue 
here. 

JAY HA VIGHURST: In 1991, Garcia Kimball boulilit the land. In 1992, she sold it to 
Denise Deluise and she ch~ged the deed to the land'. The description changed. It's a new 
lot. As of 1992. Then she trIed to separate the lot. I have followed this. There has been a 
lot of different thin~ that Garcia Kiinball has done that are not rililit. In 1992 when she 
sold that to Denise Deluise spe sold th!! entire. parcel as one p'arce1, and therefore, she 
changed. And then she sold It to GarCIa back III 1992 and to her daughter, I thinK Ann 
Davis. But,.that title is recorded in Salem, and therefore this would nave to go through 
current zonmg. 

KROESSER: The parcel we are talking about is one parcel of land that has three 
descriptions to it. If's shown on a plan tbat way. Garcia bou ht it in 1991. The person 

thll. were m~de, were of.ili!! exact s,!me piece that.GarCl.a bought III 19 1. We came in 
imually looking for a buildlllg peflllJt for the one little piece on the street. Because John 
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had a question about the ownership between that parcel and the middle parcel, and because 
Garcia had title to at least a portion of the middle parcel and to the one on the s tre~t. He 
had a uestion about the nonconforming status of the one lot on the street .. SQ I said okay 

one piece that she bought in 91. Nothing has happened. Yes{ there were straw deeds 
done to her daughter and to my secretary in order to record a p an of the property. But 
there has been no lot line been changed. 

MADSEN: I have no argument with the lot line being changed. 

KROESSER: I understand that. What she transferred subsequent to 1991, i~ exactly what 
she bought. We're lookjng for a building peI1I~t for th.e entire ~hree parcel pIece that really 
only amounts to one buildable lot. And what's III that informatIon you have makes that 
clear. 

HA VIGHURST: That's not entirely true. 

KROESSER: Excuse me. That's entirely true. 

MADSEN: I'm not going to get into that. I think the Board would grant a building ReI Illit 
if you can show clear title witli no change of ownership. I think it's pretty clear that if the 
parcel is owned by the same p¥1)' through the entire process and die want to build twentY. 

changes hands they on t. 

KROESSER: Let me be clear with you so you can understand. All you need to look at, 
honest and truly. I don't expect you to take it from the horses moutn. If you look at this 
article, you'll understand wfiat tliey're saying. So long as the lot hasn't clianged in size or 
shape Slllce before you're zoning came into existence it doesn't matter how many people 
have owned it. What the grandfather statute is intended to p'rotect is a lot that Iiasn't been 
separated off from other proJ)erty since the date of your zoning bylaw. A hundred different 
people can own it as long as the rot itself has been maintained III Its existing shape since 
,~~or to your zoning or slllce Rrior to a change in it that makes in nonconfoI'llling it's okay. 

e protection mns through the lot. It's not a function of who owns it. And the reason is 
simple, if you own a ten acre piece of property and you're looking to protect a half acre of 
it, tfie zonmg law is intended to prey~n~ you from being able to get a builcJ4!g pel Illi~ for a 
pIece Qf property when YOl,l own a9lgmlngJ>~operty to It that you can c9mbllle Wltp I.t, and 
result lllhavrng a confO! IIlmg lot. at s an It come down to. Change III ownership IS not 
relevant. 

MADSEN: We'll get the letter to him and take it from there. 

Jack Schwartz met with the Board to discuss Essex Reach Road, a private way. 

MADSEN: Where are. the barriers now? Are th8h:bove the turnaround? On the oriWal 
plan the road IS apprOlamately one hundred ~d feet long. That's the first section. The 
way the p'lan was presented before the Planmng Boar~\what was used was a subdivision 
road of about a hundred and feet was creafed for me frontage required for the 
cond.ominium project on.top of e hill. From the turnaround to the top of the hill was 
consIdered a common dnveway. If you have a problem on the common driveway that is a 
matter between you and the other people using the common driveway. 

GINN: I'm not so sure that second section is common driveway because I think that road 
was widened at the second turnaround to add frontage for those additional lots. 

MADSEN: Even if.that was so\ with ~e road not qeing given as-built, not given the vote of 
the Town to accept It as way. It s a pnvate road. It s not a Planning Board or DPW issue. 

DUNl'f: This road is completely m~ntained by the peop'le in ownership. Nobody does 
anythmg up there. There IS no plowtpg from tIle Town. They do there own maintenance 
complefely:. And that wooden fence IS Just twen~ feet from that fire hydrant from that 
turnarouna .. ~t:s twenty feet beyonq that. And dillt road apparently is completely private. 
Even the utilitIes. They pay for their own street lights . 

. _ - ------ -
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. My suggestion is if you have a problem you work it out with the abutters or 
_",unsel. 

SCHWARTZ: Does the town approve a subdivision plan showing the road with two lots? 
-

MADSEN: What are you trying to do? 

SCHWARTZ: I had two questions in my letter. !just want answers to my questions. What 
are the standards for maintaining public ways similar in nature? 

MADSEN: Standards are that the road has to be accepted by the town. 

SCHWARTZ: I wanted clarification from the Town on standard use of pujJlic W1!j'S of.a 
similar nature? That was my reason for corning here. And to what extend IS the PJanmng 
Board or Town Government responsible to insure whatever those standards are under any 
applicable law are maintained? 

MADSEN: One of the things that we do when we approve a subdivision we approve 
standards of adequacy for access. If the road is being used for frontage it has fo n;Ieet those 
standards of adequacy according to our subdivision fules. And that's why in looking.at 
when the additional resubdivision was done to the property there was recommendauon 
made the DPW for additional width of the road, then fhe stating that the grade was okay 
because it's fairly steep. 

SCHWARTZ: Because of those barricades that's why I wanted to know what those 
standards are. If I read you correctly, safe and passable are the guidelines. 

Melanie and Donald Burnham, R Western Ave., met with the Board to discuss a Form A. 
Clay Morin was present. The minutes from the April 7, 1993 meeting were read aloud. 

GINN: One of the question in the minutes is is the existing roadway adequate? 

MORIN: We did some testipg. We provided .a letter r~lative to the road and relative to the 
p~rk test. We conducted a sIte VISIt to deteillune the WIdth of the mvel way. 
Measurements were taken at several locations along the roadway. -ille average width is 
about seventeen feet plus as far as gravel was, and tfiere is some shoulder area adjacent to 
the roadway. We did a boring in front of where the lot frontage would be. It came up to six 
inches of medium coarse sana with some CI ush stone, and then from six to twelve incbes 
plus there was coarse sand and gravel, clean and sharp. From the visual inspection we 
suggested at that time with a mmimum of four inches of processed gravel be used on 
exfsling roadway that would be used for frontage and the gravel would only be applied for 
the one bundreo fifty feet of frontage. Right now accordfiig to the subdivision regulations 
there is sufficient sand and gravel tfiere for a roadway. 

BRAGDON: Who oWIlS the road? 

MORIN: Ri ht now Mr. Burnham OWIlS the road area and down the section of the as line 

and we did at on this Ian. Plus we created t e twenty-five de th and a hundred' foot 

feet of land and we gave back 2,447 feet 0 and. We added 24.84 feet of frontage to nus 
lot. 

DUNN: I'm really uncomfortable with this. I don't see any kind of.proof here. There is a 
lot of land owned by Dave Hidden down there. How does lle feel aBout this? Is this a 
public way, a private way, is it a right of way? What are we calling it? 

MORIN: I think. b.~ed on our )lleetin the conclusion was that this was a wa that existed 

IS. He actually has owners ip of it. He OWIlS it all the way down and even the gas line. 

DUNN: But in order to get into Hidden's or anybody else that's in there, it has to be a right 
of way? 
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April 29, 1993 
Pfanning Board 

PRESENT: Joe Ginn; Acting Chairman, George Bragdon, Pat Dunn, Joe Knowles, Sheldon 
Pennoyer 

, 

The Plannina Board discussed the resigIling of the Turtleback Road d el"I n i tive subdivision 
p'lan which J'as approved by a previous~oard on July 20, 1988. The Pi a n "'''' not recorded by 
the applicant. 

GINN: We have called this meetin~ so that when we come next WedI).esday we can make a 
decision on this. And I thint< that it s a little bit unfair for us, ~ Planrung B9ard members, to 
continue and dra,l2 this out, and out, and out, It's net only unfair to the applicant qr the 
developer but it s unfair to the Board. I think we are spendin" a lot of time on this. J;:very 
meetinR vle seem to have a discussion and I don't think we 're: moving ahead. Jf ~ythmg, we're 
movinp;"»ackwards on it. So it was my su""estion and the Board went along WIth It, that we . 
have tliis meetingtonight and "et eve~g out in the open, on the table. so that everyone IS 
comfortable andramilJar with It. This Will. basically all pertain to the members themselves. If 
someone wants to ask a question, outside the table, they may. But I'd rather try and.l~eep all 
the conversation related to the table itself. I really want to 5e able to come to a deCISIOn, and I 
think the Board should come to a decision, at the next meeting. 

(IJIe minutes to the April 21 1993 minutes relating to this issue were read aloud. ,These 
minutes were llnapp.fOved. They will be voted on ror a~g~~val at the regular meetIng on 
May 5, 1993. The minutes were read only for review on . issue.) 

GINN: I ,hink we have, in our minds, what have been acted on or discussed at the last three or 
four meetIngs. 

DUNN: Where does this plan come from? I mean, we're suppose to be proving that this plan 
has not been changed. CoUld that plan, in anj'?!ay, be changed? What do we have to compare 
this to and to prove that it hasn't been changed? 

PENNOYER: This is the ori ' al. It was held by them. Could the change it? Well, in a 

looked at wha was in the file. e have a e with e final approved plan on it. And I took 
this plan and laid it over the other. I did not see any changes. 

GINN: r d like to ask Peter a question, if I may, -

. Peter is represented by Counsel. 

GINN: Would you rather me ask you? 

. Yes. 
• 

G~: The question that I would like to have answered, and I don't care who answers it is the 
validity of the perk tests on that parcel? ' 

• 
VAN WYCK: To answer your question Joe I have worked right along with the Board of 
Healt;h, and Clay Morin is the ~ngineer I had. The Board of Health has been very good about 
aIlo~g the perks tests to contI1l11e because we've designed the whole septic system. There is a 
questIon on one of the lots. That 5 because we have to go before the State for a mling on that. 

GINN: The reason for my question, and maybe ,Your attorney can answer better but if for 
some reason these p~rk ,ests we~e no ion,.ger v, alia. If there Dme span had lapsed. There are 
cbanges p'resently l5erng rn the TItle IV: f 90n t know if that would effect thiS property and 
these perk ,ests, or not. Is th~re a p'osslbility that you could have reduction in the number of 
perks on this property, meanmg bUildable lots? I aon't think you'll be able to gain more 
buildable lots. 

: If the perks have expired, I think the logical tbin..g the applicant can do is if the perk 
passed the first tune on that spot, that's where they would nave the second perk test again, 
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time schedule that is being pushed by the applicants l.awyer that doesn:t consider the things 
that hav~ come within the process that was mage ava~lajjle to the publIc. It seems to !De to 
be ushing something that doesn't reall -- you re gOIng to put a SIgnature on somethmg 

slgI).ature may 0 er the opporturuty to look at It agalp. WIth t e pUQlIc h ~ anng . ou are. 
sa)'lpg you looked at the circumstances contemporanly and you thmk thIS should apply m 
conjunction to what you've seen that exists today. And I thiilk that really hampers an,Y of 
the discussion that can go on later and I don't really feel that in the 9iscussions that I ve 
heard that you really feel that way. It was brought up a number of tImes that you felt that 
there was an issue of the existing traffic condition on Apple Street. And no of.le has 
received any new information on that condition to make a statement about thIS. You 
requested iiIformation for another development Low I and Farms. You re~uesteq the 
developer give you data on the cOl).qitions as they eJ9st today and you hav~n t recelv~d those 
y'et. So if you couldn't make a deCISIOn on that partIcular development WIth access nght on 
the same road how canyou look at this and say you've looked at contemporary 
circumstances and you nave made a judgement saying that nothing has changed and tbat 
you feel tbat you can sign it. 

BRAGDON: I do not want to merge two subdivision togetber. Let's take one issue and 
address that issue and try to do it proI1~ . rly. I agree with roe. However, .we have to address 
the concerns of all the new abutters. "We also have to protect the legalmterest of the Town. 

ClARK: I want to address Mrs. Jelmain's comment. A vote by the Board under Section 
81X is to sign, is no more that a finding by the Board that the Board has not modified, 
rescinded or amended the pla!1, period. It doesn't mean that tbey've taken into 
consideration all these other thmgs. All it's doing is saying tbat lias not modified, rescinded, 
or amended the plan. Then on petition or by molion by one of tbe Board members it can 
consider all of tnese issues in a public hearing and give people tbe opportunity to be beard. 
Nothing is lost by signing this certificate and having it recorded. 

MADSEN: Ifwe're signing the certificate we're sigqingJbat tbere has been no 
amendment, modificatIon or rescission by tbe PlanningJ30ard on the plan. I think that's 
what the certificate says. I would like to see a motion iliat we do that. I would also like to 
take the two petitions and sent them to Town Counsel. I think the Board should also take 
the time to read the petitions. Because each Board member then, if they feel that there are 
significant reasons to hold another public hearing tbey can do so. 

PennOl'er moved to resign the definitive subdivision.plan of Land in Ess~ Mass., bein~ a 
subdiVIsion of Lot #16 Shown on Land Court Plan #32098 F filled with Certificate of Title 
#48746" dated August 1, 1987, and approved by the Planning Board of the Town of Essex 
on July 20,1988 lias not been amended, modified, or rescinded by the Planning Board. 
And also to send the two petitions to Town Counsel for review. Ginn seconded the motion 
with Bragdon in favor, Madsen in favor, and Dunn opposed. ' 

The minutes to the April 21 and Ap'riI29, 1993 meetings were read. Dunn moved to 
approve t~e minutes from ~he April ~1 and ~priI29, 1993 meeting. Pennoyer seconded the 
mohon, With the Board voting unaDlmously ID favor . 

The Board ,continued their discussion regardiJ!g the Form A plan submitted for Donald 
and MelaDle Burnham, Western Avenue. The ~oard felt as though the frontage 
requirements and standards of adequacy were being met. 

Ginn moved to ap r?v~ the Form A plan for Donald ~nd Melanie Burnham, Rear Western 

designated as ~tB and LotD. Pennoyer seconded he motion, unn in favor, Ginn in ' 
favor, Penn oyer m favor, Bragdon opposed. 

The Board discussed the barn being constructed by Ronald and Robin Pydynkowski 8 
Forest Avenue. The Board felt the use of the property was subservient to tlie use of ' 
residence. A letter will be send to the Building Inspector • 

• 
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Gli'iN: Tnere has been nothina submitted to this Board by .-\[[o rney Hoar penaining w the 
oetition that he said he was aoifIg: to file during the past week . . -\re there any issues :nar Board 
members want w discuss about Ibis plan . 

• 

PENNO YER: I've reviewed it both in tel ms of comem.9f the drawing tpat 'S being ask~d t~ 
sign now, co mpared to the drawing that was signed and bled ill 1988,. ana there areno cnan"es 
[O ·the plan otner than the sm:.ller si!l:llarure box. I have also looked lllW, as I menno ne a . 
before, the nu mber of buildfn

1 
gell ,',its that have been taken out, and I mea n full ho u ~ e peIIllils 

not additions or renovations. ere was a [Otal of three. Because my concern was [0 , e ~ if 
there was maior chanaes on: Apple Street and I determined that there had not been. The only 
changes that I could s ~e were cfianges in the through t~affic on Apple Street. And I can 't prove 
this, and I think the traffic study mIght tell us more on It. And that would be .the only possIble 
outstanding issue at this point. As Rolf mentioned last wyek I am s ~pathe~lc to the issue of 
backing up a past Board. The main reason is that I hope It woulq be done WIth work th!\t we 
stand on with various projects. If we spend time working hard WIth a developer to possIbly 
reduce density, or sometliing, I would nope that it would be backed up should It come before 
the Board a second time. 

KNOWLES: Those are two good questions. One is procedural and op.e is on the substance of 
~e plan and how to deterloine whetper there h.as been some subst~ual change C?r not. In your 
VIew following the IJrecedent of earlier Boards It'S a'pretty compelling argument if your an 
a pointed board. II your an elected board ~en the Irnplicatio!l js ther.e is a reason why ou' re 

been bad prece ent set, at least in my view, by prior oards making prio! deCIsions .. But that 
doesn't mean I'm going to follow them. And part of the problem Illave IS on the WaIver for the 
road. I think this lias been used as the imminent reason for waivers on length of road. We fight 
that ar ent every time and this is the reason g;ven for recedent that we must follow. I have 

in this part of town because there was some unusual circumstances to it. at's one issue. Has 
there been substantial change? Would we approve it today? Is that the same question. I don't 
know. I'd like to hear from eve one else. It may be the same question. It may not be. If we 

ch~f&e or is It only limited to what She don was sayin~ which is there are only three house lots. 
Tr c has not sigDificantly increased. So there doesn t appear to be substantial change. I 
guess the three issues for me are~ ~as there been substantuil change? Would we approve it if it 
was placed in front of us today? MUSt we follow or endorse an earlier Board decisIOn? If we 
were appointed we would really have a high burden to c¥IY if we were to reverse what 
someone else had done even ten years earlier

l 
let alone five. But we're elected. So we don't 

ne.cessarily have the burd.elf. The third issue, IS that plan if I'm not mistaken is used as the 
p~mary argument .for WaIvmg the length of a d~ad end road. Ai?-d tpat may be important for us, 

ven an appal tUDlty, to undo. Those are the thmgs I've been thmking about. And I think 
. y ~e argum~nt th8:t t.his is just a lat7 filing and ll:il thin~s being equal, if it was submitted 

on ~Ime It wollldn t be SIttJng here. That s true. But It wasn t. So an these issues can come up 
agam. 

DUNN: I go along with what Joe just said. I just feel there are so many people up there, you 
know, so many changes. I can see a lot of changes up there. 

GINN: Now C?r in the future? Do you feel that there have been changes between the time that 
the plan was SIgned and now, or do you foresee changes. 

D~: . No, I see there have, been changes up there. I think it's so unfair just to throw a 
subdiVISIOn at somebody that s moved u there now. I'm looking at it on one hand the plan has 

an changes. ~ut nc;>w from what I m ~earmg om our Town Counsel and all if we don't, in 

little bIt mIxed up here on wether we're expected to SIgn it. 

qINN: y ou ' ~e not neces~arily expect~d to ~gp. it. That's what all of this discussion is. What 
TIerney IS sayrng you don t have a motIon. Tliis Board does not have a motion in front of it to 
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put out here. We get along with the neighbors. We've been quiet down there for eight 
years and we'd like it to continue that. 

ALTHOLTZ: Is that exemption recorded? 

J9~A~ JAMES: Yes, it was recorded. AI).d again we went through the process of 
hIpIlg two different lawyers to get that proposal m. 

ALTHOLTZ: Do you have~ anything that would show the exemption? 

GINN: I think to satisfy everybody's mind on this I would like to hold this until the next 
meeting so Town Counsel can give us his feedback on that, as well as the water shed district 
if that HIkes into account. 

A public hearing was held for Marianne McCartney-, 9 Harlow Street, under Section 6-6.9 
to convert existmg ~welling into a three family dwelling. Attorney Mark Glovsky 
represented Mrs. McCartney. 

GLOVSKY: I look at this as being a relatively simple matter, and it's nice to think that 
homeowners can handle this kind of thing on their own. But, unfortunately' the world is 

etting more com licated. In an case, as you know because Marianne McCartney has been 

house at was built m 198 by her ex-husband, With a building p'el Jlllt Demg Issued back m 
1982. Although not all the records that we would like are available to us, but ill any case, 
we are treating this as an existing ~~~,~e family house because there was never a special 
pel. I lit issued for it to be a three f ly house. So her ap'p'lication, which she put fogether 
pretty j(ood by herself, states she is before this Board asKing for permission, and ill 
accoraance WI~h Sectio,n 6-6.9, ~o convert an existjng,dwelliiig to a,three f3Ipily dwellirIg. 
And your speCIal pelllilt Q!"OVlSlOns, set forth a cntena for convertmg an eXlstmg,dwelliiig 
into a three family unit The first beillg no dwelliI).f~lI be altered to accommoaate more 
than one family for each 10,000 s.f. of area of lot. . lot has 45 .. ,,000 s.t, so illdeed we have 
the required lot area. The second condition is that the Planning noard nnds that the 
conversion would not be substantia~~.:~:lOre detrirIJental to the nei~borhood than the 
exisli~16ruse. The existing use, unfo ately, happens to be a three family use, that is not a 
legal ee family use, but it's been used as a three family dwelling for a number of years. 

ALTHOLTZ: When was it converted? 

GLOVSKY: It's hard to piece that together. The house was constructed ill 1982. The 
second unit consisted of the basement of the existing hous!!. And it's. unclear from .the 
records when that became an apru I ment. And at some pomt, apprOlomately 1986, It 
'1l{8;ars as though the garage iliat was built ill 1985, was converted to an ap.artment use. 

issue came up notoecause of a complaint or because of problems ill the neighborhood, 
but because as many of you know it's a eat time to refirIance, and Mrs. McCa. tfiey was 

three y dwellirIg. Consequently her refinancing is held up because she was una Ie to 
establish tliat and uUimately learned that it was necessary to come before this Board for a 
s~cial Rei mit. The third condition is that except for creation of additional exits~reqllired 
oy law, the structure isn't substanti~~t changed or enlarj(ed. We're not contemplating any 
cbange illterior or exterior ill this p icular case. And rastly_~arking and we have more 
than adequate p'arking to meet the requirement on this 45 OOU sJ.lot. There is one 
additional reguiremen sort of tucked away ill the back of Section 6-6.9 which doesn't have 

the multi family an or apartment land use be re Ilired to supgl the Board of HealtH with 

Board 0 eal has been su mitted with to this Board statillg that the existing sY,stem 
satisfies the requirements the Board of Health for a three uml dwellirIg. Under the 
circumstances, It seems to me as though Mrs. McCa. tney satisfies the criteria for the 
conversion for the three family. There was some confusIOn at one oint, I thin~ with 

b ding;. This is not a new construction. This is existing building that is beillg converted 
and on That basis, I think, that she is entitled to the relief that she IS requesting. And unless 
someone can establish before this Board that what she is proposillg is goillg to be 
significantly detrimental to the neighborhood. The other thing thal I might add is that as I 
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PENNOYER:. I believe the perk tests are .no loqger valid beca.use of the t:Vo years. Bpt that is 
another set of Issues. The applicant has thIs partlcular plan m tront of. us, tpr ibe SUt?glVlslOn of 
the land. In other words, he fias doesn't have all of his p'erk tests at thIS omt. And It S the 

go through the approval process with the Board of ealth, either way. 
-

VAN WYCK: Every vear I re-perk a part of the land. This y'ear I plan a full day of perkin.£?;. ~ 
have one area of Lowl and .Fa! illS I'm going to re-perk. Ana I also have three or four perlCs I U 
do on Turtleback Road Extension. 

GINN: Theoretically soil conditions don't change. The possibility of the State's rules 
governing may become more difficult to comply with. 

PENNOYER: The Board of Health must report to the Planning Board it's approval qr 
disapproval within 45 days of submittal. Ana I realize that this is not e?,ac:rly 'fbat's olp 00, 

is that the aQPlicant had a series of perKS done on the land and the Board 0 He.alth ad to get 
back to the Planning Board within 45 days. What that's telling me is that ther\! IS some 
necessity in the process to have the perk tests qu~ or valid before the plan IS approved. And 
what does that mean now that we krlow these perk tests are no longer valid. What does that 
mean for us coming in and resigning? 

CLARK: They've allowed the system design. We've actually designed a whole system.. 
• 

PENNOYER: Yeah, but you don't need to design the whole system in order to get the. 
approvals. What I'm readi~/rom this is that there is some tie m with the perk testing WIth the 
approval of a definitive su 'vision pJan. 

CLARK: I think the subdivision app'roval process is not what au are trYin to do here. It's 

function has to do largely WIth lot lines an roads. I . the Board of Health is concerned 
with the desigg of the system. The Planning Board process is not necessarily to detem dne 
buildability or lots, but the combination of file Planning Board function ana availability of sites 
that will perk. And that's a chance any applicant takes. What I'll do is get together with Peter 
and find out what's perked and bring that information to the next meetmg . 

PENNOYER: I brought up this issue of perk tests and if I could find in the bylaws or under 
Section 8IX somethin that said that the erk tests had to be current, or other issues 

an . g that sayji that. -ret's see w at we have in our books that can diiect us one way or the 
o er, so we can be conSIstent here. 

• 

. ~~ view, Sheldon" on the Section 8IX issue, is that the legi§lature knew what he was 
doing. and' e wanted to add an additional requirement that you had to go get new perk tests, 
it woUld have been put into Section 8IX . ' 

• • 

PENNOYER: See, I don't know that it would be nnder Section 8IX I think Section 8IX is 
just spelling out procedurally matters. It's not telling what the requirements are . 

. Well, go get new perk test is a procedure. I suggest you get the view of Town 
Counsel on that. 

KNOWLES: Part of my concern is on the issue of precedent, and one of the things I said last 
time was, and I think this is ri t, but I don't know. And it's a question I have for everyone else 
on the BOard. And that is, ess I'm mistakep, that this R.articii.lar plan is offered as the 
primary reason for waivers in length of road. IS that righf! 

GINN: It could very possibly be. I'm not sure. Peter, do you have something to add to that? 

VAN WYCK: This was never a request for a longer road. When they approved this the length 
of the road was not an issue. You nave .1200 ft. to where the road splits for the circle. We 
never asked for a longer road because, m essence, the way the Board cared to interpret it, is 
that you had two roads. You had two accesses. 
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modify, amend or rescind the approval of the,plan .. And what's going to happen is, w e 'v ~ 
thrown thIS around at a couple meetings and nad dISCl!SSlOns on rhis. and thIS lS ~omg to nave to 
be a motion made that the Board is "OlO" to fo llow. Now, we don't have to do mat, as he states 
later on in his discussion with the Board." We can just roll along. We can contemolate 1t some 
more. We can discuss some more. We can kick it back and fonh, and we can talk 1t around 
some move,.. !) ..c~ . 
D UNN: I agree we should make a decision now. In all f airn ~ss I thirik that the people ,that .are 
around up here right now should be able to come lOto a public heanng and to see what s bemg 
put u~I~~re in their neighborhood. It isn't fair really ng1lt now to throw this at them. And yes, 
I do t' things have changed up there. The traffic bas changed. 

BRAGDON: Wben I came in tonight I was going to accept the.p'lan the way) t was. I was going 
to make a motion that we recommend acceptance of the p'lan WIlli the proVls.lOn that the 
pr.evious letter of condition be a~opted as part o.f the motion. However, havmg read the . 
mmutes and knowing that there IS a potential filing made by another attorney. l want to aVOId 
any litigation to the town. I would recommend at this point in time that we consider abstaining 
for one more meeting so they can file and hopefully work it out between themselves and be 
able to resolve the issue before we have to make a decision. 

GINN: I gave that some thought and I had some concern abo~~ that, if Mr. ~o:rr had a definite 
reason ana a solution to this tfien he would have filed that petition and he didn t. That leads 
me to believe that there is something not a hundred percent tangible that he was standing on. 
But I think he certainly knows the law and he knows bow to hanille it, and he would have nad 
something to this Board if he thought that was necessary. 

BRAGDON: I say give him one more meeting to come up with something. 

PENN OYER: We obviously have a series of different view points here at the table, and I don't 
know maybe you want to let some of the people in the crowd speak:. I'd like to make a motion 
after hearing from those people. 

CLARK.: I just want to add to what Mr. Bragdon said. The decision at the last meeting, Mr. 
Tierney had suggested to Mr. Hoar that in tlie best interest of everyone that Mr. Hoar speak: to 
the abutters ana call a meeting to see if they could work througtl some of these issues. And I 
fully e!'Pected to get a teleRhone call during the last two weekS from Mr. Hoar. I'm as 
mystified as you are as to why there is no petition here and a reason why there was no phone 
call. I think we've been very patient under the law as to the time it takes to for the Planning 
Board to act. 

GINN: I don't think the Planning Board is obligated by any time limit to act on this I may be 
mis~en, but that's what I interpret from our Town Counsel. We don't have a week, two wee~ 
or sIXty days, do we? 

~ I ~ the point that John Tierney was ~g, and the J><!int that I'm making right 
now, IS that I m not sure we II know a whole 10t more In two weeks, You're really just RUtting 
off ~ decision. I,meap., the Board can ~ecide not t~ do. anvtbing, bu~ eventually one of the 
Q¥Ues, and . t~at s gOing to be the mOVlllg party which IS Peter, IS gOing to file something. 
Either a p'etltlon, same as ~ Mr. Hoar. Ana that's probably what we'll do tomorrow if that's 
how you crecide. The Board cannot sit on a proposal. You've had five weeks. That to me is 
enough time to consider the proposal. 

DUNN: On that time limit, it has taken them almost five years and this has not been recorded 
are they going to hold this for another five and are we going to have all these changes? A lot ' 
more changes. 

CLARK: The filing by the statute has to be done within thirty days. 
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Pennoyer moved to sion the subdivis ion plan 5ubmined b~ ' ? eter yan Wyck that ::vas approved 
by the Board on .lulv '10. 1988. and has been asked to be resigned oecause the detl nltlve 
subdivi sion clan has no t been amended. altered. Dr ~escinded nor the plan cha nged. Dunn 
seconded the motion. 

?E ~:-.iOYE R: L.:nde::nv :norion I :,ave not :lUt down a :ime ,estric:ion :' o ~ :he w ns;:r..:c::o n 'J r" 
:his project. Can I :,e:rr s om~80dy dse who :ri..ignt ,'e::: l thar ';lie shoUlo ana :I we i i10U a a a :.lat 
:n . 

-
GIJ'I"N: I think there should be a time soan on this because after a period or" Dve years chis 
would have become null and void. I believe, if nothing had been done wHh It . 

Pennover moved to amend the motion to include a time restriction for the completion of work 
on Turtleback Road extension, the completion shall be done within.a two year span. from the 
date when all Boards and . .\2encies reviews and approvals are acqUired by ~he applIcant. 
Dunn seconded the motion. ""1>ennover in favor , Dunn against. Knowles agamst, Bragdon 
against. . 

GINN: One in favor. Three against. The motion doesn' t carry. I will q.ow look fqra secand 
motion on where to take this. '"What do vau want to do. I think it is a little bIt untarr for us to 
cantinue batting it back and farth, and maving basically in a negative way. 

KNOWLES: I knaw Rolf feels stron~y about this. I know he feel~ str~mgly about a cauple of 
the issues that I've brought up and he s on the other SIde. And I think ill Imrness gjven ills 
experience on the Board. and in fairness to the applicant that we should make a Eillal decision 
willi him at the next meeting. In other words, I aon't think it's fair to sav we 'll do. this again 
next week because we've alieady done that a couple of times. . 

GINN: If that's what we're going to do I would like to. have a posted meeting on April 29th so 
that all Board members can sit and discuss this. This is Board members. It is open to the 
public, but we'll be discussing this amongst ourselves. Pros, cans, and put together some son af 
a motion that we feel will be acted on at our next meeting. 

PENNOYER: The ather aptian is to. make a motion to deny it and start the ball rolling. 

CLARK: I think in light of the vote yau've taken, the prudent course would to take no further 
actian tanight. You aon't have Town Counsel here. I think we all need to do some work, and 
that includes the Board. At the last meeting a couple of'yau said you were going to look at the 
minutes and pull out the information that's necessary. If y'au have a'prablem Wlm the JJLan that 
may cause yau to rescind it, let 's put some issues on the table not till in generalities. What's 
good about the plan. What's baa about the plan. Secandly, I'm trying to achieve and ather 
Reaple in the tawn, among the Planning Board, Canservauon CammIssion, and the Town 
Counsel and the Selectmen, is Turtleback Road is coming into the Lowland Farmsplan. There 
is a. body_of,ongoipg litigation between the applic?Ot and the Town. An~ possibly mere is DEP 
actIOn. w,e. re trylllg to work through all of these Is .s ~es. No. ol!-e Board IS going to making all af 
these dectSIOns, but the Tawn has to develap a posmon regarding Peter Van Wyck and projects 
so that i~ can move forward. Th!! B<?ard is bein~asked to narro",,: those,issues and get them on 
pap,er Wlth regard to on~oillg liugatlOn and the DEP. The DEP IS caIDillg aut in early May to 
re,Vlew Peter VanWyck s campliance and the consent of decree. Now I think: we all nave a 
Willdow to go through to move a 10t.Qf forward. Otherwise it's going to sit here. 

G~: I would like someane make a motion to have a special public meeting on the 29th af 
April~ and we do q.Ot need Town Counsel present at that meeting, but that we have him at our 
May -', 1993 meetillg. 

Knowles moved to have a special ope~ publ.ic meeting, poste~ to the ~ublic , on April 29th, 1993 
at 8:00 p.m. Dunn seconded the motion, WIth the Board votmg unanunously in favor. 

5 



r 

• 

~ Tom Ellsworth. Beicher Street. met with the Board to discuss land on Belcher Street. 

ELLSWORTH' I met with YOU a few months ago . I have a Darcel of land on Belcher Street 
that I purchased separately. I would like to be aole to sell it for tbe co~truction of a single 
family house lot. Toe proble.m is it only has 93 feet of frontage on Belcner Street. Toere was 
some question whether you could approve It or It had to go to the Board of Appeals. 

GINN: \Vhere tbere is a deficiency in the plan for a Form A we have to physical de~y it before 
it can go to the Board of Appeals. 

PENNOYER: Jus t to refresh my m~mory , the reason you want to get this lot approved with 
the '93 of frontage IS because of the Issue of the stone wall, wanttng to retarn that as a property 
line rather than putting an arbitrary line. 

ELLSWORTH: That's ri.ght. I have addition~ frontage over here. I first !?ought this parcel. 
And then a period later I DOUght this. And I'd like to keep the bounds Wlthin tiie stone wall. 

GINN: You could change lot lines to create 150 feet of frontage? 

ELLSWORTH: I could. But, I don't want to do it. 

GINN: I think that it would be a logical trade off if the Board of Appeals would grant that ten 
acre sight for one house lot. 
PENNDYER: What's the size of your lot over here and it's frontage? 

ELLSWORTH: This is about 15 acres and I think it's about 450 feet of frontage. I could be off 
by 50 feet. There is plenty to do it, but I really want to keep the lot lines withiri the stone wall 
and not get into an issue where to get to my house I have to drive across somebody else's piece 
of property . 

PENNOYER: I'm asking this just as question. Is it in the interest of the Board given the fact, 
that maybe somebody else owns some property down the road other than you, uvou take it as 
one parcel of land there is a specific potential/ if you reduce the frontage, if you did do the 
scheme of stealing some more frontage from oere you've reduced the potential for A&R 
development of tlie limiting property. Without chan~g property lines, retaining the stone 
wall as a property line is there any wEY that the Boaro of Appeals or that the Planning Board 
can make a recommendation of the Board of Appeals that Were be a limited A&R subdivision 
potential for this piece of property in the future. 

GINN: I agree whole heartedly with you. The reasoning behind that would be the potential 
for permeability of soils, and tliey're not real super up tliere. 

PENNOYER: Yeah, but way down the road if we were to have a municipal sewer system in 
the future that would be something that we would rely on to control densIty and that would be 
gone. 

ELLSWORTH: I can agree with this. And I feel fairly comfortable I could get a couDle of 
houses on this piece of land. I think that without confusinE this lot, certainlv I wouldoe willing 
to state that if you. give me permission to build there that It would be for one house lot. The ~ 
alternanve would be to take some more land 'and get two house lots. 

PENNOYER: I think what we have to do tonight in order to give you direction is move to 
deny this plan based on the frontage issue. Then YOU can take~the next step which is to gO to 
tbe Boarcf of Appeals. ~ - . ~ 

ELLSWORTH: Also. do vou have the abilirv to make a recommendation to the Board of 
Appeals. or is your role stiictiy to deny? . 

PENNOYER: To den\,. 
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EL':"SWORTi:-J: : :t 'Nould do :nv case b e'.: t e~ ""lth :he Board Jr' ,.l..ooe:J.is ::' :he ?!alln..inQ: 3 0ar ::: 
:::enied it. but :TI:lde Q. ~ ecomrnend :J.t i on ,hal: :he Board or ,.l..ooe:lls 'aoorove :r :i :he ') wTIe~ :s 
',;,iiling LO limit ,hat : 0 one :louse lo t. ' , ' ' 

Pennoyer moved to deny the applic:ltion fo r a building lo t fo r Thomas Ellswor th on Belcher . 
Street. based on the insufficient fro ntaoe of 93 .;- . feet to be l Single fam Ily ao use lot. A .. nd il 5 

Lo t 2B of 10.6 acr,es. plan gated Ylarch"25. 1993 by Hancock Survey Associates. Knowles 
seconded the motIOn. IVith the Board Yotlng unanImously. 

G~N: Let the minutes show tbat discussion of limiting the Lot 2B if the Board or .. .l..opeals 
were LO choose to allow it to become a buildable lot wirbout the oroper 150 foot fronia"ge, that 
the lot be used fo r one lot that the Board would be in favor of seeing that use, 

PE~NOYER: I'd like to add somethina to that .. I'm sympathetic to Tom's sensitivity to ret:lin 
swne walls a,s a character for being property line rather dian arbitrary property lines . . We've 
had ~ ubdIV1SlOllS that bave property lines that go all over the mao .. And trymg \0 r~taIn an 
eXlStmg stone wall so that it stays and doesn't aet knocked downb ecause someooay else bas a 
piece of land and tbey bulldozer it.. I think there is some merit to that. 

Dunn, Pennoyer, Knowles, Bragdon, and Ginn agreed with above recommendation. 

Attorney James Kroesser, rel!resenting Garcia Kimball met with the Board to discuss 
property she owns on Maple Street requesting a building permit. 

KROESSER: She owns all three of these parcels. It's really one parcel shown Or;t your 
accessors map that wav. There are three separate parcels in all of the deed descnptlollS all the 
way through. We cam"e in looking for a buiIding permit for tills lot because I'm trying to clear 
up a title problem for her with the middle one. And she had been th..inking that sfie was aoing 
to sell this end piece off to some of these abutters. Put a house on this one. Clear the titfe 
problem UD. Aild then add Parcel 2 to Parcel l at some point. It's bv the boards. I don't think 
mere is any interest with anv of those abutters in buying tills. She siinply wants to get a building 
permit determination for th"e whole piece as opposed to this piece alone. 

PENNOYER: I think vou just contradicted yourself. Because you said vou were looking for a 
building permit for Parcell. " 

KROESSER: The last time we were in it was a permit for ParcelL John Tierney got a whole 
set of the materials I forwarded to you. I've talked to him on the phone. He wrote you back 
and you've got a letter on tills somewhere saying essentially that you had to make a 
determinatlO,n as to whether .or not her. int~rest III Parcel 2 created a merger of these two lots 
so as to depnved her of the nght to split tills one off separately. And I sard the heck wnh it. I 
don' t want you ~o have you ~ss with that issue. She 9wns all three of them together. We want 
to effectIvely WIpe these lot lines out and get a pemnt for all three of them as one combined 
lot. 

BRAGDON: Does she own a clear title? 

DUNN: With the middle one, how can we give her a permit if that isn't clear? 

PENl'l'OYER: If it comes before our Board with a stamp from a surveyor showing lot lines and 
ShOWIpg her as bemg the owner of that property then we can't question whether, in fact. she 
owns It. But a surveyor as to verify that, in lact, she owns it. Tills is not a plan showina that 
obviously. So what you're saying IS you're looking for a building permit that would in'Clude the 
whole thing. 

KROESSER: Yes, for the combined total of all three of those lots. 

PENNOYER: And if you combine the total of all three lots what's the area? 

7 



KROESSER: It's still shon but it's a ~andfathered lot for the reason that it's never been held 
in common ownership with .any of these parcels around it. The piece was sold after zoning took 
effect. This piece was sold ill 1964 after your zorung came illto effect and It created the 
effective leaatitv of this remaining piece of hers. Tills piece, if I can call this one piece, has 
been owned separately apart from hll of these other parcels since way before Essex had zoning. 

PENNOYER: This does not have sufficient area? 

KROESSER: Your base line requirement under the starute and John Tierney agrees with me 
on that score his letter to you says that ... vou need at least 50 feet of frontage and at least 5000 
square feet o~ area. Parcel 1 had that. It has 5900 square feet and 58 feet 'Of frontage. So that 
Parcel alone had enough. And that's by the boards. 

GINN: I disagree with that. It does not have enough at the moment. 

KROESSER: It doesn't have enough under your present zoning, but the lot existed as a 
separate lot before your zoning existed, therefore, it's a grandfafbered lot. 

KNOWLES: Was anything built on there? 

KROESSER: There didn't have to be. 

KNOWLES: Even after zoning came in? 

KROESSER: No, nothing. 

PENNOYER: If you have in a town a zoning district, and the town chooses to change that 
zoning district from an industrial to an Rl, to down zone it. 

KROESSER: You're talking use now, not dimension. But that's okay. 

PENNOYER: Then does that mean, that if I had a lot in what was an industrial and it's gone 
to an Rl residential, would I still be allowed to put my industrial plant on that piece of 
property? 

KROESSER: No, because it wasn't there. You can't build an industrial building on a 
residential zoned piece of property. It's the comer store question. If there is a comer store 
here and it's been there since 1880 and when your zoning took effect, it was zoned residential 
from the onset, the store gets to stay. The same exact theory applies if it's a vacant piece of 
land. What she's looking to do conforms to lOur use requirements. It's a residentilil district. 
That's what she wants to build there. So we re not talkirig about a use issue. We're talking 
about a frontage issue. She has the 50 feet that the starute requires. She has 5000 square feet. 
So the only oilier question you need to know, and I'm telling you in my letter is, has the lot 
always been owned separate and apart from the adjoining properties smce before zoning in 
Essex. And the answer is yes. 

KNOWLES: We would have to deny this on the frontage only knowing what we know in the 
book. 

BRAGDON: Has this been perked? 

KROESSER: Yes, there is a perk on this lot. The reason she wanted to build on this lot is 
because the perk is on it. And it would have got her off and running, and she could have dealt 
with what to do with the other two at a later tIme. 

KNOWLES: What's the date cut off for the 50 feet of frontage? 

KROESSER: Whatever the adoption of zoning was in Essex. which I think is '59. It's a title 
issue more.than anything else. She o~ perfectly dear title to Parcell, and Parcel 3. We've 
got a questlon on Parcet2, that frankly, Isn't solved yet. But she 's got a deed of record for all 
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~c!ude :he 'ise or 6bs" c:ion or orher 5uci: J<l... i :c::1(i0:5 , .-\.nc :he second ,:ues,ion :s ::-:ring r::l 
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Boara :0 :""lSilie cnat :he s,andards are beim:: :net !n Jrlvate subdivision ~ o aG. T:::e OO!eC:lve :or 
,je aEicades is :0 preve::n people :Torn clr;;/ing up (0 the condominium. 

PENNOYER: We had a gate at the cnd or Grove Street, and there we:e.l0me peopie, in [9~TI 
who believed that Grove SlTeet wem all the way through w Glouces,er. 1 nat one Glea awruJ 
fas t. when we wId them to all right build a road ail the ',vav through and we 've got fromage , 
Bm, there was a whole issue or us ObSrruCling a wav, Well. that'S -seem co me wnat 1S gOlTIg on 
he re, Toev are obsuucting a Dublic wav, Tile subdivision comrol law says it has to oe-50 many 
:eet wide, whatever, [he standards ior the road are. 

K..'iOWLES: Your simation is. whether that was a wav or not. It's clearlv a private road. 
whicn is suppose to maintained bv the tOwn's standards. The answer to me rust Question 'is, I 
think. no, You can't obslrua anyWing. Even speed bumps. I don' t rhink: you cari JUSt throw 
speed bumps up there, 

SCH'NARTZ: For rhe record, let it be said that ,he road is suopose to be maintained and 
utilized and oassable for all public ourooses or willeh a public Way is used in Essex .. -\5 a 
orivate wav With individual IDtereSt it nas to be maintained for puolie purposes because [he 
QPW has au easemem of facilities up the:e. It has w be kept safe and solind for governmem. 
ore. etc. 

PENNO YER: Okay, Yfaybe the original subdivision aoproval of the road included these 
fences that were set 'across il, and if no!, why are they th·ere. 

GTh"N: It's a private road. Privately maintained. Privatelv owned. Tne Town doesn't own il. I 
don't know woat jurisdiction this Board may have. . 

KNOWLES: I think if there is an obstruction there it is this Board's interest because or public 
s~~, . 

GINN: Tiley own it. bur it has to be built to the town's specs. standards. I don't know if this 
Board has anv jurisdiction oyer that. I think orobably Town Counsel can tell us. Bur. I would 
think that some Board would have the authonrv to Say yOU can' t JUSt automaticallv barricade 
that road. I'd like w reier this to Town Counsel Cari vou give tbe Board a lerter'with a orie:' 
svnoosis or what'S baooe:ilng, 50 we can re!av co ilim as oer-discussion and minutes or :he 
meeting? . - - . .. 
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The Board discussed requestino John Tierney. Town Counsel 's presence at future meetings. e • 

G IN~ : I perscmally as~e~ Bop Dawe .. Selectman, to have Town C:0uIl5el present when [he " 
Boam needs tum on Weonesoay everuml. Most lIDponantly With Just aoout every meenng '.'.'ltD 

Peter Van Wyck because what's happeriing is we're getting 'caught in the corneL '!Ie lIsten to . 
the audience . We listen to Counsel tor otners. It lnerallv confUses me, and I tlllIlK other Boare 
members as well. And we're also losing a fair amount of context in the repeating qf questions. 
Basically what this comes down to is tnat. Bob Dawe sugoested that this Board wnte a letter 
asking the Selectmen to have Town Counsel present at otfr meetings, and to enhance 
everything. 

PENNOYER: I think we are looking at writing rwo letters to the Board. One letter is to 
specifically to make a 6~~est to be at our next -meeting for three applicants .v.:ho we want to 
nave hlTIl here fOL It ' . the second letter IS to request an illcrease ill partlclpanon by Town 
Counsel with the Planning Board. In other words, make him more readily available to the 
Board. 

GINN: Could we please draft a letter to Town Counsel be on a will call through th~ Board of 
Selectmen to partIcipate in our meetings especially when the Peter Van Wyck dealing are at 
hand. There are cOIl5istently a number of issues iliat the Board needs Counsel's opimon on 
that we are unable to make a decision without information from him. 

PENNOYER: We would also like to request the Rresence of Town Counsel at our meeting of 
May ,5tf1.to assist in opiniOIl5 for Peter Van Wyck, Garcia Kimball, and Essex Reach 
subdivlSlon. 

Th.e Board discussed Betty Hodgkins, Story Street, which is a scenic way, a permit for a 
driveway. 

DUNN: They removed that wall. He has a trailer up there. He has a driveway. The DPW 
d~nied him a permit for his driveway. The reason was because they tOld him he had to come to 
his on the scenic way. Do they need a special permit to remove that wall on a scenic way? 

GINN": I think he has to apply to this Board for that. We did not grant him any type of 
approval whatSoever. We chlled him intO the Board and that was a temRorary 'access for 
COIl5truction for, whatever, and he was Rlanning on putting it back. Maybe we should research. 
Get those minutes and make a copy of them and send them to him, and state that he should put 
the wall back. 
It was never asked to become a permanent driveway. It was for a temporary reason. We'll 
send them a letter. 

The Board discussed the previous Executive Meeting on April 29th, 1993. Two members of the 
Board will work with the Conservation Commission to try. and resolve and negotiate a 
resolution to what we're dealing with in regards to Peter Van Wyck. Dunn ana Pennoyer 
volunteered to work on this proJect. Ginn volunteered to help out as needed. 

Kno~les mov~d to adjourn the meeting. Pennoyer seconded the motion, with the Board votino 
unammously m favor. e 

The meeting was adjourned at 11:00 p.m. 
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Planning Board 
April 21, 1993 

PRESENT: Joe Ginn: A.cting Chairman, George Bragdon. Pat Dunn. Joe Knowles, Sheido n 
Pennoyer 

Buildjng Inspector Richard Caner submitted a h1ljldin a permjt appl icatjon for Richard 
Donnan. Donnan Realty I mst. 20 Forest Avenue, to change exisimg one family house [Q a rwo 
family house, one and rwo bedroom apartments, add on 8'xY' addition [Q existing room on back 
of house. . 

Pennoyer moved to approve-the building permit application for Richard Dorman, Dorman 
Realty Trust, 20 Forest Avenue, to change a one fa1)1ily house to a two family house, with two 
bedrooms on the first floor and one bedroom on the second floor, with a 8':"<9' addition to 
existing room on back of house, under Essex b:ylaw 6-4.2 that the proposed extension or 
alteration shall not be substantially more detnmental than the existmg nonconformin$ use to 
the neighborhood. Dunn seconded the motion, with the Board voting unanimously in lavor. 

A b1ljldjnO" permjt aPflicatjon was also submitted for Westley C & Dawn B1Irnham 22 County 
Ro.a.d, to construct a 1/2 story, 24'x 36' garage with "in-law apartment" on second floor. 

Pennoyer moved to approve the building permit application for Westley C. & Dawn Burnham, 
22 County Road, to construct a 11/2 story, 24' x 36 garage with an 'in-law apartment" on the 
second floor, under the Essex bylaw 6-4.2 that the proposed extension or alteration shall not 
be more detrimental than the existing nonconforming use to the neighborhood. Dunn 
seconded the motion, with the Board voting unaninrously in favor. 

The Board discussed the building permit application for Ronald and Robin Pydynkowski, 
Forest Avenue, for a barn. The Board had previously approved a home occupation, a 
landscaping company, at the prollerty on Forest Avenue at the November 4,1992 meeting. The 
following concerns were express eo: 

PENNOYER: I'm very much for home occupation, but one of the thing.!! that I'm concerned 
about is the issue of chan~g the quality and the image of the property. In other words, the 
intent of it is keep' it as residential property. They are building a barn that's way to big. They 
brought in a set of drawings when they came for approvals and it was a very smiill barn. And 
now It's a co=ercial enterprise if I've ever seen It. It's 30 feet high, 40 feet wide, and it fits a 
boon truck in it. 

DUNN: Did his permit cover that size? 

PENNOYER: Yes, it did. But it's a home occupation. It's gone now from what I view as a 
residen~ial property to a residential commercial property. Now, that garage that can take all 
other kinds of uses. It's not a barn. 

DUNN: If it's a home occupation you're suppose to have that setting just as it is. You're not 
suppose to have any substantial changes. Aile a barn that size is change. 

PENNOYER: Okay. If he did not come for a home occupation. He just bou~h . t the property 
and he wanted to put a barn in of residential scale, nobody would say a word. Kight. So my 
feeling was he could put a barn in as long as it retains the basic image of the property that' 
existea, which was a residential propertY. Now, it's changed. The brlaw says that the propertY 
must retain it's same identity. It cannoibe drastically altered. That s what I'm telling you right 
now. 

NEIL DAGLE: I agree with the gentlemen on the Board, what looks to be framed out right 
now looks as thougli it's going to 5e some monstrosity. And if he brought in some plan that was 
lesser in size and more in tune of what the existing building in the neignborhood, and has gone 
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) n : 0 j uiid WQ:lL :ooks to :ne :0 oe Q :nonscrosirv. I :mn..'z II 5uo uid ge ;ookea at. It"5 ius, 
somethmg r 'le :lOriceQ :n :he :ast coupie oi davs. 

GL"l'i: Tt1e :Ji::ms :ho.r were submin ed according: :0 :he 3uiiain£ Inspec:or are be ing ?Uli t. . . 
:"ow. wnar I iliin..1c naDDened ;.., ,hat :he Board dia ilor look c:osely cnougn J.t :he DUllomg ,rse :: 
and th,e ;:llans 'versus tne home occuparion issue.. . . . ." " . . . 
P E ~l'iOYE R : The araWlngS that were neld UD 1..0 uonr ot us :s not ,he DUllomg ~h ar IS oe 1..Og .. 
built. . ..\nd I'll tell you rhat ng h~ now. :ilid she. stared. 'T ne b ~. that IS gomg r9 De Pt;: up \11111 
be ill keeping wi th the nature ot the bouse. WblCh IS an old cO lOma! type nouse. Tnat, Cle:mv 
not bappening. 

Pennoyer moved to send a letter to Ronald and Robin Pydynkowski, 8 Forest :.\,:enue. 
expressino our concern with the barn that is being built on the property,. and 11 IS 
nonconfo~mino to their intentions that they expressed to the Board OrigInally. Knowles 
seconded the r:;:otion, with the Board voting unanimously in favor. 

At the April 7, 1993, motion was moved and carried out to have the Building Inspector e n~or c e 
the Essex bylaws on t~e property of Mich~el and J?hn Byrne, Western Ave relatIng to their 
home occupation bUSIness. A letter was gIven to Richard Carter and the follOWIng was 
discussed with the Board. 

GINN: There were a number of issues that the Board had asked that he do. One was to screen 
the property. For a passerby to drive by that property they. could not look at that property and 
not see a fleet of trucks. E v ervthin~ was suppose ~~nfo inside the building that they were to be 
building at that time. Nothing wowd be seen. It ' some research shoUld be done on this. 

CARTER: I've been up there a dozen times. I've been up to tell them they couldn't park the 
vehicles out front and liis equipment. It was moved down to the side, 

GINN: Let's research the minutes when they came in for their permit. Are they storing 
chemicals there because it's in the Water Shed district? 

CARTER: I'll have to look that up and get back to you at the next meeting. 

The minutes to the April 7, 1993 meeting were read. Pennoyer moved to approve the minutes 
of the April 7, 1993 meeting. Knowles seconded the motion with the Board voting 
unanimously in favor. Bragdon abstained. 

Attorney Charles Clark met with the Board to have the Board sign a Certificate to certify that 
the plan entitled "Definitive Subdivision Plan of Land in Essex, Mass., bein,.g a subdivision of 
Lot #16 shown on Land Court Plan #32098 F filled with Cert. of Title #48/ 46" dated August 
1,1987 and approved by the Planning Board of the Town of Essex on July 20 1988 has not 
been mod~ed, amended, ?r res~indea , .nor the plan changed. At the April 7,'1993 ineeting the 
Board deCided to further lnvestIgate mmutes and correspondence at the time of the approval. 
Peter Van Wyck was present. 

C ~: I don't have a whole lot to add from my p'revious discussion with the Board. YIv 
p<?sltlon has not changed. I believe the Board shotild go ahead and sign the plan. It's well 
Within the ume pe~oa . The plan has not been resclllded, amended, modifieo. I think you 
should get on Wlth it. ' 

PENNOYER: Has the petition been submitted by Attorney Sam Hoar? 

GINN: I have nothing in front of me. There has been no motion submitted by Anorney Hoar. 

CLARK: Nothing was sent to me. 
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CLARK: The point being that you had two ways out. 

V Al'l" WYCK: There are two ways out. I never approached beyond the 1200 ft. before you had 
two accesses. 

KNOWLES: So this wasn't d.efined as a dead end road. , 

V Al'l" WYCK: It was not defined as being beyoI;1d the 120Q fet<t maximuIIl len!!th of road 
because we just had an added circle. If a nouse IS here, which IS beyond 1)00 feet, they can go 
this way or tney can go that way. 

KNOWLES: Was this consieered two roads? 

GINN: No. 

PENNOYER: Two entrances. 

KNOWLES: I think in a lot of cases we've seen that this particular plan, for rig.q.t or wrong, has 
been offered up as a precedent for a way to extend the length of a dead end road. 

CLARK: A waiver is sort of a aeneric thing. You shouldn't be swayed by it. You can argue it. 
But in every case it's different. 

0 

GINN: The biggest concern that the Board as a whole should have is.if you are g9ing to de!l.Y. 
this 1?~an then tlle Board should have some tangible reasons, so they will stand up III Court. We 
can aiSCliSS that this evening, if we're unsure of something or hesitate because of\lfhatever, we 
still have an additional week to consider this and talk to our Town Counsel about It. 

PENNOYER' If that's the ro~te we're going to take which is to wait until the meeting to 
answer some of the questions that we raIsed lIere at this meeting. One being the issue of perk 
tests? The perk tests are no longer valid. I don't think anyone would deny that because tfiey 
are in the excess of two years old. Does this plan require to have those perk tests current or 
not? 

GINN: I think we should be asking the Board of Health to state what is actually current up 
there, if anything. 

BRAGDON: This could de dealt with in a letter of condition if we approved it. Approved 
contingent upon the fact that they obtain a valid perk test. 

DUNN: I have written out a motion which I will not read as a motio!!, of course. I have 
decided that we should sign it. I am not making up your minds. But, oased on previous 
approval by the Plannin~ Board the basis for tliis motion is that there has been no changes 
made on tlie plan. That s what we've decided. No substantial changes have occurred in the 
~eneral area I've batted that around and around. I've said yes, yes yes, there has been 
changes. I rea!lY had to think about this. I've been even thinking about my own neighborhood. 
StOIY. Street. There has been changes. I me~ right across the street we've had three or four 
families move in, move out. Are we basing_that on that type of thing. And I think it's unfair 
because there are new families up around There. They didn't know about this. Bu!, would that 
make a difference. Would that make a change in that Board's decision because a fiunily: moved 
out and a fa~~ moved in? The traffic, I feel there is a slight change. I feel there is a slight 
change in tr c all over the Essex. I don't think I could vote not to sign the plan because a 
preVIous Board has approved it. 

The Board agreed to write a letter to John Tiern~, Town Counsell requesting additional 
information relating to the suggested motion by Dunn. The Boara is aIso requesting opinion 
from Town Counsel r~arding-two questions, should a time restriction be pUl in as part of the 
motion and if the perk tests should be current before the Board resigns the plan. 

The meeting was adjourned at 10:00 p.rn.. 
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8:00 p.m. 

8:30 p.m. 

8:45 p.m. 

Essex Planning Board Agenda 

April 7, 1993 

Peter Van Wyck, Turtleback Road Loop 

Donald Burnham, R Western Ave., Form A 
Attorney John Guerin 

John Havighurst, Winthrop Street, 
home occupation 

Marianne McCartney, 9 Harlow Street, 
submit application for Special Permit 



P!anning Boarci 
_-\?ril -:, 1993 

PRESE~T: Roif :\bdscIl: C1air:nan.. P:n DUIlIl. JOe GLr.1..l."l. lce ="":_::cwies. S;:c~con P;;:mcye::-

Bui1ciing Inspec:or R:c~ard CarTer submined J. ouildim: :::er:mt 2.Dcuc3.rion :or :::-liZ::lbe~::' 5~()r,:. 
T .:Baron Road, :0 incre3.se size of "...-ooden open deck: :'rom 6'xl iY :0 12'x.:..6, 

Pennoyer moved to approve the building permit application for Elizabeth Story, LaBaron Road. 
to increase size of wooden open deck from 6'xlO' to 12'x16', under Essex bylaw 6-t2 that the 
proposed extension and alteration shall not be substantially more detrimental than the existing 
nonconforming use to the neighborhood. Ginn second~d the motion. with the Board voting 
unanimously in favor. 

A building permit application was also submitted for David and Patti Burnbam, 110 Manin Street. 
to construct a two-car garage with one bedroom. 

Pennoyer moved to approve the building permit application for David and Patti Burnham, 110 
Martin Street, to construct a two-car garage with a one bedroom under Essex bylaw 6-4.2 that the 
proposed extension or alteration shall not be substantially more detrimental than the existing 
nonconforming use to the neighborhood. Knowles seconded the motion, with the Board voting 
unanimously in favor. Ginn voted present. 

The minutes to the March 17, 1993 meeting were read. Knowles moved to approve the minutes of 
the March 17, 1993 meeting. Pennoyer seconded the motion, with the Board voting unanimously 
in favor. 

Attorney Charles Clark met with the Board so the Board could sign a Certificate to certify that 
the plan entitled "Definitive Subdivision Plan of Land in Essex, Mass., being a subdivision of Lot 
#16 shown on Land Court Plan #32098 F filled with Cert. of Title #48746" dated August 1, 1987 
and approved by the Planning Board of the Town of Essex on July 20,1988, has not been 
modified, amended or rescinded, nor the plan changed. At the March 17,1993, meeting Knowles 
moved to ask Town Counsel to investigate and review thoroughly the legal points of view by both 
Counsel for Mr. Van Wyckand Counsel for abutters for property in question, and report back to 
use, in person, at this meeting. The Board voted unanimously in favor. A copy of unapproved 
minutes from the March 17, 1993 meeting were sent to Town Counsel for review. Attorney John 
Tierney was present. Attorney Sam Hoar was present, representing abutters on Apple Street. 
Peter Van Wyck was also present. 

TIERNEY: The question that was presented to me, said nothing about whether or not the Board 
could, or had the power to, o~ the authority to rescind, modify, or amend the pl3?- I though~ that 
was pretty much understood ill vour own understanding of your bvlaws, or even ill the wording of 
your statute. And the question ~to me was, having the plan been vresented after this time must the 
Board sign it. I just reiterated what it said in the statutes. which is essentiallv after review of your 
records or the Clerks review of your records, if it hasn't been re:;cinded, or amended, modified, or 
whatever, then the Board should sign it and let it go on record. The second question, however, is 
can you do those things. Yes, if you have a good faith basis for doing those things then you 
certainl~ can within your own rules or under the statute take appropriate action, ifY0l:! feel ,it's 
appropnate. But as always you have to act in good faith and you have to have the basIS for It, and 



::1'1 ·Jvinion would oe :hat'lou iave :0 :lfovide::venone. :be ;louners. :nterestec "Ja.r:ies. :::.s ',ve~l J.S 

::re applicant ::mot.b.er :lotice. i1e2.~:.Ilg, md a \.l< ~ ~:terl jec:sion ITom ·,vD.ici:1 anyone ,~ VD.O ciisag~ e::s .;ail 
lDveaL 

K'\"Ow1..ES: Does :be time delay, between 1988 and :lOW. ~easonabie grounds :0 :hink :.here 
might have been changes in the area alone juSt on the :im.e delay? 

TIER.!.'fEY: I think vou have determine on the facts whether or nOt there is reasonable fac:s for 
that. I don't think you can assume that just since time has past that has happened. But you can 
inquire into the facts w see whether or not that situation has arisen. It doesn't just happen 
automatically with time. You have to base it on facts .. _ 

PE0j'NOYER: You should be asking yourself a series of questions. Has the traffic increased on 
Apple Street? How much development on Aople Street smce 1988? I found out that three 
building permit applications were taken out. ~ 

KNOWLES: How in depth should an investigation be at this point? 

TIERNEY: In depth enough for you folks to satisfy yourselves that you are acting on sufficient 
information to be fair to everybody. You have the obligation to base it in good faith on reasonable 
information. And you have to make enough inquiries to satisfy yourself that you're doing that. 

PENNOYER: Let me ask the Board what are some on the issues that would concern you with 
respect to this subdivision on the table? We've talked about traffic. 

MADSEN: What kind of changes would you be looking for? 'I mean, has there been si~cant 
development on Ap?le Street that would say to the Board that the factors taken at the hme of this 
approval would ment a new review? . 

DUNN: I think just the general changes in the traffic. 

KNOWlES: Are there any changes in engineering standards? 

MADSEN: I know that the subdivision regulations themselves have not changed since this plan 
has been approved, except for the Water Shed district, which is a zoning bylaw change. 
When I sat on the Planmng Board when this thing was aP1?roved, and I feel very strongly that 
unless it can be demonstrated to me that there has been SIgnificant chan~es since this approval was 
done five years ago, I think we should give him a signature. Because I think it would be wrong on 
the Planmng Board's part to over turn a decision of another Board without substantial grounds to 
do that. The Planning Board, which is made up of seven members, reviewed all factors at the time 
of the plan, reviewed in terms of all the regulations and made a finding. Unless it can be 
demonstrated that there has been significant changes or modifications since then, I think it would 
be inconsistent for us to turnaround and now not sign the plan. 

HOAR: My only thought is the following, the law states after a certain while things die. And this 
plan in terms of fairness, is it fair to people who are new abutters to this property, who were not 
there before, are finding this property to be developed. And I suggest there are other abutters who 
haven't been identified, not just on Apple Street. There are also people who live in the back land. 
Isn't it fair that they be given notice and the opportunity to be heard with respect to this 
subdivision. Because that is substantial change. The whole neighborhood has changed 
substantially in five years. And the law provides that you have the power to modify or to cancel 
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your approval based upon not only'Nithin internal changes 'Nithin rbe plan, but also within external 
changes outside. In terms of fairness, it seems to be. it behooves Yfr. Van Wyck and the Planning 
Board to revisit this simation. The Planning Board should sit down with :Vfr. VanWyck and his 
Counsel to rake into consideration the concerns of all the new people who may be interested in it. 
\-vnether or not something can be done 'Nith this development which will benefit tbe Town and Mr. 
Van Wyck to let it go forward in. a manner which will be peaceful rather tban confrontational, 
which it has been in the past. I don't think: it's a question of preventing Mr. VanWyck from 
developing, but the law does say that after a period of time you have the power to rescind your 
approval. The law does say, although you didn't do it, apparently, that you have the power within 
your oWl?- regulations to stipulate if you don't put those roads in within three years our ,approval is 
automancally lapsed. And that"-should have been done here. That's why those regulanons are 
there. This thing shouldn't be allowed to hang out anElilly for years and years and years. It's got to 
stop drying. I suggest that it has stopped drying and revisited in the interest of everybody. 
Otherwise there are lawsuits possible for both sides of the coin here, and that's unnecessary. This 
whole situation is far too confrontational. 

ClARK: I think you oUght to treat Mr. Van Wyck the same as any other taxpayers or resident of 
Town. I think that throughout this process he has been singled out for treatment that you are not 
treating other aEf!cants. He has complied with the law. The law says he can do this. The time has 
not expired for to bring t~ltlan forward. Now, I haven't heard any facts that would indicate 
support that there has been si . cant change in the neighborhood. I know people feel very 
strongly about this .issue. You raised the issue of fairness first. This man has done exactly what he 
was supposed to do with his property. We have been more than willing to sit down and talk with 
neighbOrs. I have said that on numerous occasions. And all we have gotten in response has been, 
"No, no, no. We're going to push you to the wall We're goin~ to push this Board. Delay. Make it 
cost more for the applicant We've been ready to sit down WIth people. My review on the law is he 
is entitled to a si~ture under Section S1X because the Board has not changed it. And also in my 

. reading of the mmutes and the correspondence from then this plan that ended up with twelve lots 
was somewhat of a compromise on both sides having to do with a previous subdivision plan that 
might have gone all the way through. I just urge fairness for all concerned. 

BRUCE FORTIER: I just wanted to say I'm not for or against. I'm extremely skeptical of Mr. 
Van Wyck. But I also oppose to the Planning Board's imposing imaginary rules on people. As Mr. 
Hoar has pointed out your Board has had the option of ena~ regulations that would put a time 
limit on ~. Your Board whether through negligence or chOice, or whatever, has chosen not to 
put this rule m place . . I think a limit is an excellent idea and you certainly should enact it as soon as 
possible. But in its absence you should enforce what you do have and not imaginary ones. . 

DICK TOMIOLO: I just wanted to say that this thing with land division With Peter has been going 
on for twenty years easily. I can recall the Board working dilisently on this plan. And there was 
compromise on all angles. And it was a fine job of that PJanDJDg Board when they approved it and 
to continue this wouldbe ludicrous. And I think a waste of the Board's valuable time. You're all 
volunteer people. And that Board tore this plan apart, going back and forth, and finally it came 
out. And why it should be reviewed again, I don't know. 

NElL DAGLE: Just in addition to what Dick said, is that not only has this Board wasted much of 
its time and the Board of Selectmen have wasted time over the twenty years, but the Town itself 
has wasted thousand of dollars on litigation on this thing. I think it's time to put it to bed one way 
or the other. I think we have an approval here, four or five years ago, let's get on with it. 
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';\,tTS1lEY BCR~E~'vl: I believe I ',l./::'S Chair8an. 'Jr- :he Board at Lhe :ime chis ',l./:J..S :.lDOrCVeC, 
~ Ne 1c:ed in Ille oeSt faith and :he bes: ~clOwied£e c.J.at 'Ne :1ad at :he time, To :-eve::-se our :::ec:sion 
~ ~ J.ou i d :-eauire sometbing subsLamial, Tue DOL.'1! r ',:.;am cO :na..l(e is as :'J.I as the :-eSL or" the Tc\\-lJ. 's 
Jeoole, if ~hev can't relv on a decision : 0 stand bv one Board over a .:-easocabie "Je::-:oQ OI' :i...-:le, ::md 
~t ' S going to get seconded guessed ~~' JUSL cnangmg ~ he :'aces on ~ b.e Board, ,hen -"".:e ':-e going :0 ~ ose 
3. lot of credibility, 

ELIZAJ3ETH FRYE: I think the Board might be hapDie::- -Mth its decision if they took tbe time to 

read minutes on this plan. How it was presented. How it was original tuItied down. How it was 
the first time a plan was bounced back on the strength of the letter of denial. I think: it would 
behoove you all to get the background on that plan. As far as compromising with a loop plan 
instead of a through road. A through road was approved bv the coun based on the traffic issue, 
but conservation no way, and that mcludes the State, would approve a through road. Which came 
down through Deer Pond to Route 22. There is no way he could build that road. So tbe 
compromise was getting a waiver. Read tbe minutes before you make up your mind. That's only 
fair. Don't listen to me. Don't listen to them. 

MADSEN: What's the Board want to do? 

PENNOYER: I think we should ask ourselves what questions we want to answer. Find out some 
of the background and understand the whole process to move this fOlWard. 

KNOWLES: For me and Sheldon, who weren't on the Board at the time, it would be interesting 
to see the background of this. 

TIERNEY: Is the question really whether or not you're going to start the process for a hearing 
tonight or you're gomg to sign. the plan? 

KNOWLES: My answer is I couldn't possibly sign it. I don't know if I know enough. I'm looking 
at the plan fresh. 

GINN: I don't feel there is anything that has substantially changed since 1988. I think we can look 
at the new subdivision that is being proposed, This plan was brought before the Planning Board 
and the Board approved it. Whether you were on the Board, whether I was on the Board, whoever 
was on the Board. But the Plannin~ Board at that time spend time going over it and they made a 
decision to approve it. I think that It is a little bit awkward for us to try and read more into the plan 
than what was presented at that time. I think you have to have some faith and some trust in the . 
other Board members that were on the Board. The Board members worked hard. If there was 
something that is substantially different then we would definitely want to look at it further. 

TIERNEY: I can give you some direction only this way. What you have is no motion in front of 
you right now to modify, amend or rescind the ap?roval of the plan. That would be one way for 
you to proceed. Is for someone to make that mOllon to do that, and that would start your process 
of a notice and a hearing. The other possibility you have right now is to sign. the plan. Either one 
of those motions are appropriate, Of course there is nothing to stop you from just doing nothing, 
but I don't think that would get you to the point where you want to be. 

HOAR: Mr. Chairman, on behalf of the abutters I make a motion that the Planning Board rescind 
it's approval of the plan in accordance to the provisions in the regulations of the Planning Board of 
the Town of Essex. 
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TIER:-'-EY: You are :nuking a ?et:tion under :.b.e 5LJ.tu.te? 

HOAR: I am illUking J. pelition un.?er- the sLatute. 

:'v.L\DSEN: Would you like to file that with us, Sam? 

HOAR: We will. 

GINN: Is there a third o~>tion thai the Planning Board reyiew in depth minutes of the meetings, 
the plans themselves, reVIew all that was submitted, and make a motion to possibly add an 
amendment to the plan. 

TIE&"n~Y: You can do nothing. That's an option that would get you to where you're going. If 
you don't make any motions or take any action and then the next time you come back you have 
done that in the interim and then proceed. There is nothing to stop you from doing that. 

DUNN: I would like to see this go one more meeting. And give Joe and Sheldon a chance to 
review everything. And also I have things that I would like to look up on this myself. 

MADSEN: Okay. That's what we're going to do. 

Marianne McCartney, 9 Harlow Street, submitted an application for a Special Permit to convert 
existing three-family dw~lling into legal units. 

Knowles moved to accept the application for a Special Permit and to hold a public hearing for 
May 19, 1993 at 8:00 p.m. under the Essex bylaw 6-6.9. Dunn seconded the motion, with the 
Board voting unanimously in favor. 

Attorney John Guerin, representing Donald Burnham, met with the Board to request information 
regarding land at R Western Ave. Clay Morin was present. 

GUERIN: There are three lots. The green, blue and the red. The blue one does not belong to 
Mr. Burnham. The red lot is his house lot presently. This lot is actually two separate parcels of 
land. We already gave you some figures about this roadway because you asked what the condition 
of the roadway was and discussed frontage on that roadway. The intent here is to take a piece of 
property and divide it off of this piece. We've got 54,000 square feet, making this 44,000 square 
foot lot. By cutting this off and adding to this piece which is a presently a nonconforming lo~ we 
will be able to do what we're trying to do. The question we had before was whether the bed of this 
road is sufficient for frontage and where it started and where it stopped. And Oay had some 
figures that he had given on this. The intent here is the neighbor who owns this right now is willing 
to do whatever we have to do in order to create a width large enough in order to put something in 
here. 

MADSEN: But how big is this lot? 

GUERIN: We're not going to make it any smaller or any larger. We're going to give whatever we 
take. We're just going to be changing the lines on it. There are plenty of room for sidelines and 
setbacks. The frontage would be along this roadway, which is 44' wide. And it would be 25' back 
from the corner to the sideline. So we've got our 25' of 150' of frontage. 
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"YLWSEN: (Rc',icws Essex bylaws and definirions oertaining :0 pian orese:nec. ) The 'Nay I':n 
ilearing this is here is 'lour froluage for this lot. if :hls is a recorcic-d way, :lnd :-ecorded as SUC.8.. :[ 

'Nould be frontage on -tills recorded way. . 

GlIERill: This Board has used. that road as frontage in the past. 

yLWSEN: If that's the case, and it might entirely be true. Because I remember something going 
on in the back here. I know the 'question has come before. 

BRUCE FORTIER: It's my understandina that this is a preexisting way. It existed prior to the 
adoption of subdivisions rules.' If it was a ;'oad that wa"s-used for access to the icehouses, it was 
certainly a road that existed prior to the subdivision cOntrol regulations. I think the lots in that 
area were found to have frontage on an existing wav. That road may indeed be a right of way to 
somebody else's place, but it is still an existing way'to have frontage on. 

GUERIN: The last time we came in here we talked to the Board and they suggested that okay, 
let's see if it's an adequate road to build a house on and if there is enough access. And we put 
some gravel down.. I don't remember who went out there. This is probably two years ago. It was in 
April of '91. 

MADSEN: You have to meet the standards of adequacy for the roadway. We need engineering 
certification that it meets the standards of adequacy. It has to meet the yard requirements. And if 
it does it's okay. 

GUERIN: We'll be back with a plan and details. 

Jay Havighurst, 10 Winthrop Street, met with the Board to discuss a home occupation business. 

HA VIGHURST: We just want to do our artwork We are both graphic designers. We're riot 
going to put up a sign up and we're familiar with the bylaws. 

PENNOYER: Will you have clients that come in? 

HAV1GFnlRST: We~ygoouL 

DUNN: You're just going to be doing your artwork there and taking it out. 

RA VIGFnlRST: We are also fine artists, too. We'll be using the space as a art studio. We've 
talked to two of the abutting neighbors and they don't have any problem with it. 

DANA STORY: I'm a neighbor, too. I'm just curious as to exact1ywhat it is you do? 

HA V1GHURSf: We work with computers and do graphic design. And also we work in the fine 
arts. We do paintings, drawings, and some sculpture work. 

GINN: Will you have a shop and display area? 

HA V1GHURST: No, we will have a computer setup and we'll be able to show things on that. But 
most of the art work will be in storage. I do shows. 
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GL",,~: So you won't have anyone come to the prope~1 ::0 see anything? 

HA. v'1GH1JRST: Occasionally, Yes. Em we won't be zenerating more traific than normally. 
" - _.... .. 

Knowles moved to approve the· home occupation business based upon the description that was 
offered. Dunn seconded the m9tion, with the Board voting unanimously in favor. 

Ginn moved to have the building inspector enforce the Essex bylaws on the property of Michael 
and John Byrne, Western Avenq.e, and also sent to conservation commission. Pennoyer seconded 
the motion, with the Board vot.ing unanimously in fav~r. 

The Board discussed the work being performed at Centennial Grove Field. Concerns were 
expressed about certain materials that may be used due to the fact that this property is in the 
Water Shed District. It was decided that a letter would be sent to Clay Morin, Morin Engineering 
so the Board could receive a plan and additional information concerning the work being 
performed. 

The meeting was adjourned at 10:00 p.m. 
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Special Permit Application Marianne McCartney 



Essex Planning Board 
March 17, 1993 

PRESENT: Rolf Madsen; Chairman, Pat Dunn, George Bragdon, Sheldon Pennoyer, Joe Knowles 

Building Inspector, Richard Carter, submitted a building permit for Dr. George Evans, 10 Lufkin 
Point Road, to enclose existing deck to sumoom. At the March 3, 1993, the Board asked Carter to 
bring pictures in to confirm that there was a deck there previous to the construction. Carter stated 
that the assessor's office has this back to 1988, so it had to be there prior to 1988, and probably 
1986 or 1987. The Board felt that the deck had been there for six or seven years, the actual 
footprint is not being changed, and the property is still going to be used for residential use, they 
made a finding that it's no more nonconforming. 

Knowles moved to approve the building permit to enclose existing deck to sunroom for Dr. George 
Evans, 10 Lufkins Point Road, under 6-4.2, that the proposed extension or alteration shall not be 
substantially more detrimental than the existing nonconforming use to the neighborhood. 
Bragdon seconded the motion, with the Board voting unanimously in favor. 

The minutes of the March 3, 1993 meeting were read. Penn oyer moved to approve the minutes of 
the March 3, 1993 meeting. The motion was seconded by Knowles, with the Board voting 
unanimously in favor. 

Attorney Charles Clark met with the Board so the Board could sign a Certificate to certify that 
the plan entitled "Definitive Subdivision Plan of Land in Essex, Mass., being a subdivision of Lot 
#16 shown on Land Court Plan #32098 F filled with Cert. of Title #48746" dated August 1, 1987 
and approved by the Planning Board of the Town of Essex on July 20,1988, has not been 
modified, amended or rescinded, nor the plan changed. The Board requested and received 
information from Town Counsel regarding this certificate. Peter Van Wyck was present. 
Attorney Sam Hoar was present to represent undisclosed abutters from Apple Street. 

KNOWLES: (Read aloud a letter from Kimberly Jermain to the Planning Board dated March 14, 
1993, Mr. Tierney's letter dated March 2, 1993, request for opinion, and also, read motion 
regarding certificate dated March 3, 1993.) iAttached.) 

CLARK: I was asked to produce the linen for this meeting and also a certificate of no change, and 
a template of that put on the ,Plan, so the present Board can sign that. I request that the Board sign 
the plan. There are four copIes here. 

AITY. SAM HOAR: I'm Sam Hoar. I have reviewed the materials on this matter. I've reviewed 
Mr. Tierney's letter. And I have also reviewed the rules and regulations of the Planning Board. I 
believe that the provisions of Chapter 41 is also subject to the rules and regulations of the Planning 
Board. I believe the Planning Board has the power within those rules and regulations, and well 
known to the developer, to rescind the plan on the grounds the applicant has not not filed the 
subdivision approval. A review of the court records in the cases mvolving Mr. Van Wyck and the 
Town of Essex, where either the Town of Essex has sued him or he has sued the Town, indicate to 
me that there are a number of unresolved matters. And for this Planning Board at this moment to 
endorse this plan with the number of changes going on with this property, to me would be 
irresponsible. It would be in violation of the regulations of the Board. And it appears to me, and 



to all parties concerned that there ought to be a thorough investigation of this proposed 
subdivision from the onset with the proposed plan, which is here, or it should be resubmitted as a 
preliminary plan. The Board should conduct a traffic study concerning the safety on Apple Street. 
The Board should contact the DEP to make certain that a 41 or 31 page judgement, between the 
Town and Mr. Van Wyck, and the Commonwealth and Mr. Van Wyck, which are outstanding, are 
all set. I just think it would be very irresponsible at this time for all parties to proceed without 
trying to make certain that everything is wrapped up and understood exactly. And I don't think the 
record, as far as I can see, indicates that that has been done. 

CLARK: If I may be heard. I see the effort by the same grouf of people who have been involved 
in this effort of blocking Mr. Van Wyck over the last couple 0 years, I see this effort as another 
delaying tactic to prevent Mr. Van Wyck from using his land according to the law of the 
Commonwealth and the Town of Essex. Now, he has complied with everything that he was 
supposed to do according to the stature. There is some outstanding litigation. There is an 
outstanding consent of decree. And he is complying with that. But the Planning Board doesn't 
have anything to do with that. In the case of the Commonwealth versus Peter Van Wyck, it's the 
Attorney General and DEP that to monitor that consent to decree. So any questions, that anybody 
has with regards to his performance on the consent of decree should be directed to the Attorney 
General's office and the DEP, and not the Planning Board. They are not the proper quorum for 
that. The ongoing litigation should be directed to the Selectmen, or have the Town Counsel bring 
it up with me. I'd be glad to discuss outstanding matters. But none of that should hold up what is 
purely administerial act according to the stature and according to Town Counsel under Chapter 
41-81-X. Regulations of the Board have to comply with the stature. And the regulations of the 
Board cannot go beyond the authority of this stature. And I would also suggest that under what 
has been submitted to the Board, and under the record of the Planning Board, that no such 
modification or rescission has been made. And that the Board is obligated under law to sign this 
certificate. 

HOAR: I disagree with that. 

CLARK: I disagree with you. I think the Planning Board should go ahead and sign the plan. I 
think that's what they've been advised to do by Town Counsel. I think that's what the law says. I 
can't prevent you from going into Court, but I think the law is against you. I think it's a delaying 
tactic and it would be viewed as that by the court. And frankly, on the traffic issue the Court has 
ruled against the people raising the traffic issue. And just a couple of months ago the Land Court 
issued a very strong opinion on abutters and people who call themselves abutters, who really are 
not true abutters, raismg traffic issues, when they are unrelated to the traffic counts within the 
subdivision. And Judge Sullivan who was the Chief Justice, who is not anymore, ruled that you 
cannot bring those things in. So if there is a suit that's a delay, I will raise that with the Court. 
Because I really think that's what has been going on. And I think it's time for the Board and the 
Town to give Mr. VanWyck a break. 

KNOWLES: Mr. Hoar, is it your understanding that 81X, is not a mandatory requirement based 
simply on time length? 

HOAR: You have a plan that was approved, never filed, and your own regulations say this would 
be grounds for rescission. I suggest t'J you that this be a new submission, and the abutters should 
have the opportunity to be heard. You should investigate to see if there has any modifications. 
And if there was modifications, I might su~est, there has been stipulations between the Town and 
Mr. Van Wyck. If those are not modificatIOns to the plan, I'd like to know what they are. 
They certainly would be percieved as that. 
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KNOWLES: So this rest,more on the certificate that we were presented that showed that there 
weren't any modifications, changes or rescissions. 

HOAR: My own personal feeling is that if I was sitting on the Planning Board, I would do an 
investigation myself before signing such a certificate to make certain that the certification is, in 
fact, true. 

CLARK: My view on the certificate is that it is an action by the Planning Board, that has to 
modify, rescind or alter the plan. There having been no action by this Board, I believe, they are 
obligated to sign this. 

KNOWLES: I can tell you that having made the motion, that only the consideration that it was an 
absolute is what caused us to take that action. Had we understood that we had lead way, and that 
we could investigate further beyond what we were being presented at the time, the same motion 
would not have carried, nor would it have been made in the first place. It's difficult for this Board 
getting absolute statements, if you will, on one hand, it seemed to be and endorsed by Town 
Counsel, that agrees that it is mandatory, at which point we don't have a whole lot of lead way. In 
fact, you have substantial pressure to take the action that we took. 

H<?~: I agree with you. I suggest you send this back to Mr. Tierney for further study and further 
oplTIlon. 

KNOWLES: I think that's a good idea to do right now. 

CLARK: I'm not going to disagree with you that the Board could have, if it wanted to, modify the 
plan. But the Board has not done that. So when it is presented with a plan to be signed ----

KNOWLES: That is different than what we were explained two weeks ago, where it was 
mandatory. 

CLARK: If you had not amended it; rescinded it, or altered it you have to sign. 

KNOWLES: Then the follow-up question is, what if we alter it now before we sign it. Are we 
allowed to alter it now? 

CLARK: I think you're right, yes. 

KNOWLES: Well, that's not what we heard two weeks ago. We heard that this was absolutely 
mandatory. I will read the minutes from the March 3, 1993 meeting. (Knowles reads complete 
minutes regarding Certificate aloud.) -_ ."0> 

CLARK: You have to look in the future and the past. If there have been no changes, rescissions, 
modifications, my view, under the law you have to sign the plan. 

KNOWLES: So the more appropriate way to place this before this Board is to say if you have no 
changes, you must sign this. That is different from saying, here it is, we didn't file it, but you have 
to sign it. It's mandatory and here's SIX that says you have to do it. What it neglects to say is you 
can make changes. You can amend it. You can rescind it. You can modify it. But if you don't do 
those things then you have to sign it as is. Is that not a fuller reading of that stature. 

CLARK: It's a matter of opinion. What I said is correct under the law. 
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KNOWLES: Reads aloud the minutes from the February 17, 1993 meeting regarding the 
certificate for subdivision.) r .'\"'t1"':'"" . 

MADSEN: Does anyone have any comment? 

DUNN: Apple Street has their lawyer and Peter has his lawyer. Why are we sitting here without 
our lawyer? I'm not knocking either lawyers being here. I think we should have Town Counsel 
here. I think this is a very serious thing. I know I'm not ready to put my name on that until we 
hear from Town Counsel. I think in a case like this we do need him. 

KNOWLES: My sense is, and it was our fault, as a Board that we were misled. I believe. I don't 
know that yet though. We don't have counsel here. A lot of things can make sense and they can all 
contradict each other. It's entirely possible for someone to be accurate in their information and 
untrue. And in this instance what we were looking for was not what we were getting. In other 
words, to be told that this is mandatory is entirely accurate. It is also true that we can make 
changes to it, and not have to sign it as is. That's what we were looking for. I believe you knew 
that. 

CLARK: You shouldn't be looking for that from me. 

KNOWLES: Oh, I understand that. That's why I started that comment with "It's been entirely our 
fault." We have to have Counsel here. 

CLARK: Again, I would just point out whether this Board, if you look on the record, whether it's 
been modified or changed. That's all the Registry is looking for. To make sure that the plan as 
approved is still the same plan. 

MADSEN: Procedurally, depending on what action the Board wants to take, if you want to seek 
further information from Town Counsel, we're going to have to take a motion to rescind our vote 
of last week, or we can go ahead and sign the plan according to the motion. Those are our options. 

CLARK: No one to date on the Board has mentioned that they wanted to modify the Turtleback 
Loop plan. It was not raised in February when we first discussed this plan. It was not raised in the 
transmittal to Town Counsel to seek an opinion, and frankly, I'm very surprised you raised it 
tonight. 

Penn oyer moved to rescind the March 3, 1993, which stated that the Planning Board would sign a 
certificate upon visual inspection of the plan to certify that the plan entitled "Definitive 
Subdivision Plan of Land in Essex, Mass., being a subdivision of Lot #16 shown on Land Court 
Plan #3209 F filled with Cert. of Title #48746" dated August 1, 1987 and approved by the 
Planning Board of the Town of Essex on July 20, 1988, has not been modified, amended or 
rescinded, nor the plan changed, and on advice by Town Counsel in a letter dated March 2, 1993. 
Knowles seconded the motion, with Dunn voting in favor. Madsen was opposed. 

Knowles moved that we ask Town Counsel to investigate and review thoroughly the legal points of 
view made by both Counsel for Mr. Van Wyck and Counsel for abutters for the property in 
question, and report back to us, in person, at our next meeting scheduled for April 7, 1993. Dunn 
seconded the motion, with the Board voting unanimously in favor. 
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Archie Roy and Virginia Butman, 60 Eastern Avenue, met with the Board to submit a Form A for 
Kings Court. 

Bragdon moved to approve this plan for property owned by Archie Roy Butman dated January 16, 
1993, on Kings Court. Dunn seconded the motion, with Knowles, Bragdon, Madsen voting in 
favor. Pennoyer sustained from voting. 

Marianne McCartney, 9 Harlow Street, met with the Board to submit an application for a Special 
Permit. During refinancing McCartney was told that the three family was illegal. Madsen asked 
her if she had the previous building permits for work that had been done. She stated she did not 
know. She explained the work had been done by her husband possibly without the proper permits. 
The Board looked through minutes (1986 through present), but no prior permits or approvals were 
found. Her lot only exists of 42,141 square feet, and 60,000 square feet is necessary to grant a 
special permit for three-family dwelling. The Planning Board denied the application for a public 
hearing, and advised McCartney to go to the Board of Appeals. 

Knowles moved to deny the Special Permit for Marianne McCartney, 9 Harlow Street, for a three 
family dwelling due to lack of necessary square footage. Bragdon seconded the motion, with the 
Board voting unanimously in favor. 

Dunn moved to adjourn the meeting. The motion was seconded by Knowles, with the Board 
voting unanimously in favor. 

The meeting was adjourned at 9:40 p.m. 
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8:30 p.m. 

Essex Planning Board Agenda 

March 3, 1993 

Ted & Vicki Marshall, regarding property 
21 Pickering Street 

Byrne Brothers Landscaping Co., Continued 
public hearing 

Attorney Charles Clark, Turtleback Road 
subdivision, representing Peter Van Wyck 



Essex Planning Board 
-"larch 3, 1993 

PRESENT: Joe Ginn; Acting Chairman, Sheldon Pennoyer, Pat Dunn, Joe Knowles 

Ted & Vjckie Marshall met with the Board to discuss the cottage on the property at 21 Pickering 
Street. Thev wanted to make sure this would be considered a rental unit. The Board found no 
problem with this unit. The only concern was parking. 

Building Inspector, Richard Carter, submitted a building permit for Dr. George Evans, 10 Lufkin 
Point Road, to enclose existing deck to sunroom. At the November 4, 1992 meeting a building 
permit was issued to install a new foundation under existing house. He sent letters to all the 
abutters, again, even though he had already been through this for the initial permit. The only 
opposed abutter was Mr. Charles Swanson, 12 Lufkin.Point Road. Swanson was concerned about 
the proposed expansion of the footprint on this tiny lot and this so-called existing deck which does 
not exist at the present was built in 1991 or possibly 1990, and he feels that this can in no way be 
considered part of the legitimate footprint of the building. Mr. Swanson requested the buildin~ 
permit be denied. Carter advised the Board that the reason the deck does not exist is because It 
was tom off to raise the building for the new foundation. Carter also, found out that in 1988, the 
Assessors have the deck on their map, and on their footprint, therefore it had to be there, at least, 
in 1986. 

A building permit was submitted for Marianne McCartney, 9 Harlow Street, to install a second 
egress in ground level apartment and to ins tall a railing to the third apartment. During refinancing 
the bank advised McCartney that she had an illegal apartment, because the dwelling is a 
two-family. McCartney stated there will be absolutely no difference in the use of the house, the 
only thing necessary is to install another door on the ground floor, install railings. and check out 
fire alarms. The Board advised her that they cannot allow a three family unit, without applying for 
a Special Permit. 

A Public Hearing was continued for Michael and John Byrne, 234 Western Avenue, for a Special 
Permit under Section 6-6.9 of the Zoning By-Laws to construct paved parking area. John Byrne 
was present. . 

GINN: I open the public hearing to hear the application of John and Michael Byrne, 234 Western 
Avenue, Essex, for a Special Permit to construct a paved parking lot. 

BRUCE FORTIER: The first point is that there is nothing in our bylaws that requires a building 
permit, or a permit of any sort, to pave anywhere in town. As far as a special permit for rendering 

---- lID.permeable a lot of more than 15 percent our bylaws forbid residential lots being rendered more 
than 15 percent impermeable. And allowing special permits for some uses subject to Part A, so 
that in Part A there are provisions for a Special Permit to render impermeable for more than 15 
percent of the lot. But it is subject to that forbiddance of Part A, which says that you can't give a 
permit for residential use of over 15 percent. For Quinn Brothers you could because that was 
mdustrial use. A residential use is the only one in the prohibitions that specify that use is to have 
maximum of 15 percent. So that essentially the hearing is being held for the purpose of issuing a 
permit which can't be issued under the bylaws. I think people may have been misunderstood 
because there is a home occupation on the property. But that home occupation is being conducted 
as a residential use by the definition, and so that 15 percent maximum a~plies to the property. So 
to date the Planning Board really has no facts in the matter. It's something of a misunderstanding 



that a permit was required for paving. This should be discontinued. The gentleman has never 
been cbarged by our enforcement officer with violation of our Town bylaws. 

GINN: I think Mr. Carter was send up there a couple of different times. 

FORTIER: Having someone respond to a request to investigate is not the same as the enforcing 
officer determining that there is a violation. 

WESLEY BURNHAM: Can I ask a question. You don't have any facts as to whether or not he's 
over the 15 percent. 

GINN: I can't tell you that. We don't have a plan. 

BURNHAM: So the fact of the matter is you have not confirmed whether or not he's over the 15 
percent or the 2500 square foot mark. In the event that he is, is it your intention to hear for a 
special permit. What I'm getting at is it's a prohibited use. You don't have the power to grant a 
variance. That has to go through the Appeals Board. You can grant a special permit for a specific 
set of uses, not to violate a previous seCtion of a bylaw. 

KNOWLES: Except that what this seems to say, is that following uses are permitted by special 
permits, one of which is rendering impervious more than 15 percent of lot area 2500 square feet. 

FORTIER: You're absolutely right. 

KNOWLES: So that would be a special permit. 

BURNHAM: If it wasn't for the fact that you forbid in the previous Part A section. 

FORTIER: If somebody has an industrial use here, and they want to establish a junk yard covering 
25 percent of their property, you can't give them a special permit for that because junk yards are 
forbidden in Part A -

PENNOYER: What you're sayin~ is it's residential property. So you can't pave over 15 percent or 
2500 square feet. If it's an industnal property (Le. across the road) we can grant a special permit. 
So essentially what we're looking at here tonight is if he's over 2500 square feet or 15 percent. 

FORTIER: You don't have to find out anything because you're not the enforcing officer. It is not 
your function. 

GINN: That's why Dick Carter told them they had to come in and submit for a special permit. 
And that's why they have done that. 

FORTIER: Dick Carter told me personally that he has not measured it, and the man was coming 
in because the Planning Board told him to. And you don't have any facts. Factual measurements. 

BURNHAM: The question is now, where do you go from here now that we've pointed out how 
the law should be interpreted. 

KNOWLES: I don't accept that for one. This same bylaw has been accepted by over four dozen 
towns and approved by the Attorney General. I've seen it interpreted the way I would interpret it. 
Although for purposes of time and efficiency, I'd just as soon lay that aside. 
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GINN: My suggestion would be to have Town Counsel give me an answer on if we have the right 
to look at a special permit on this. And seeing that we don't have that in front of us now, with Town 
Counsel, I'd like to have Nfr. Byrne state what he has to do, and if he has any plans give them to the 
Board. You have nothing. Do you have anything to add to this? 

BYRNE: I found out that we were in violation through word around town. Nobody send me a 
letter. Nobody said anything untn Dick Carter, far after the fact that I heard this, came down and 
said, "You need to go talk to the Board." And I said, "Okay. Fine." 

GINN: Did you ever come in and talk to the Board? 

BYRNE: I missed the meeting last week. I had it written down on my calendar for the wrong 
night. ~ 

PENNOYER: Okay. Then when was it that you were notified by Dick Carter about this issue? 

BYRNE: I don't know the exact date, but it was well afterward. 

GINN: The intent of the bylaw was to add water back to the resource area. If there is a flaw in the 
way it was written, so be it. 

DUNN: Do we need to continue the public hearing? Do you want to send it to Town Counsel? 

GINN: Yes, I do. I still think it needs a special permit. I would also like to have some sort of 
information from you on what you have done. Square footage, you know, that type of thing. 

BYRNE: Nobody told me I had to have a special permit until I heard it on the street. Now, don't 
you think that if I was in violation that he ought to send a letter notifying me. I'm not trying to be a 
nonconformist. When I was going to pave I went down and I spoke to Bruce. I asked him what I 
needed. He told me this is what you need. He told me to fill out this application and it cost me ten 

....... dollars. I did so. " 

KNOWIES: And that's the curb-cut. 

BYRNE: Yes. 

KNOWLES: It's not up to the Planning Board to explain or let you know in advance ofwotk you 
do. It's just a smart thing to check. . 

.. BYRNE: I did. 

GINN: Okay. So let's wait until we hear from Town Counsel. Maybe you don't have to apply. I 
don't know. . 

B~: .1 have no proble~ giving any inf0I'I!lation tha~'s ;needed. But ~at's irrelevant to what's 
gomg on nght here. The article that was published tarmshing" the reI?utauon and the name of my 
company. And the company has nothing to do with it. The property IS owned by Michael and John 
Byrne, not Byrne Brothers Landscaping. 
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Pennoyer moved to continue the public hearing for Michael and John Byrne, 234 Western Ave., to 
March 17, 1993, at 8:00 p.m.Knowles seconded the motion, with the Board voting unanimously in 
favor. 

DUNN: John, I think if you look back and I've got the minutes here when Jim Platt had that place. 
And I really climbed fences for you because this is far over a home occupation. I jumped fences to 
try to get the Board to understand that you had a nice little landscaping business and how nice it 
would be in town. Now, did you ever once come in here and say gee I thank you people. 

BYRNE: I reseeded the playground for free. 

DUNN: Just let me finish. But, one little thing ~oes against you and you never called the Board to 
say what did I do. All I'm saying is everybody is Jumping down our throats, but there is never any 
credit. 

BYRNE: I do whatever I can to help this town. I want to withdraw my permit. Then I'll submit it 
again. 

GINN: So you're going to ignore what the bylaw is. Is that what you're saying? 

BYRNE: I'm withdrawing my application for the permit, yes. I didn't come down here to put up 
with all this aggravation. 

GINN: Okay. We'll keep this in our file and date it as of tonight that you are withdrawing your 
application for a special permit. And you have a check that's on file with the town for this, and that 
will be refunded to you. 

Wesley Burnham, County Road, met with the Board to submit a Form A. He met with the Board 
at the February 17,1993 meeting, but the abutter's names were not present on the plan. The plan 
submitted at the March 3 meeting was complete with abutter's name. 

Pennoyer moved to approve the Form A submitted by Terminal Garage, dat.ed February 15, 1993, 
to create Lot 14,4600 square feet, which is not a buildable lot. Knowles seconded the motion, 
with the Board voting unanimously in favor. 

Attorney Charles Clark met with the Board so the Board could sign a Certificate to certify that 
the plan entitled "Definitive Subdivision Plan orLand in Essex, Mass., being a subdivision orLot 
#16 shown on Land Court Plan #32098 F filled with Cert. of Title #48746" dated August 1,1987 
and approved by the Planning Board of the Town of Essex on July 20,1988, has not been 
modified, amended or rescinded, nor the plan changed. The Board requested and received 
information from Town Counsel regarding this certificate. Peter Van Wyck was present. 

CLARK: At the last meeting I submitted to the Board a certificate for the Board to si~ 
regarding the Turtleback Road Loop Plan. This was the plan that was approved by the Board in 
1988, and was never recorded by the applicant. By motion from the Board you requested 
information from Town Counsel and he a~ees that it's a mandatory provisIOn. So I would ask the 
Board to sign the certificate that we submItted at the last meeting. 
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DUNN: I can't understand Town Counsel saying what he said because my feelings on this is when 
they said this should be filed within six months, why do we have that time limit for six months, if 
anyone can corne in four years later and throw it on the table and say sign this. Why do we have 
that it should be filed in the six months. Another reason is there has been so many changes around 
town and Turtleback Road, I would think that this would have to go through again. I don't agree 
with his answer. I voted denial at the time. 

CLARK: It seems to me that the legislature provided a six month window, and said if it's not 
recorded in the six months this is what you have to do. And it's a mandatory rather than a 
discretion. 

DUNN: I think it's so unfair that things have changed. Apple Street has changed, and it's so 
unfair to people in that area to come up with something that they did not know about because this 
was not recorded. There has been a lot of changes in four years. 

GINN: There is a time limit on that. 

CLARK: We're still well within that time limit. 

GINN: We need the plan in order to sign this. Unfortunately, we do not have the plan. So, why 
don't we take a motion on this and and take a vote, and if it does, in fact, conform to do this then 
we'll do a signing at our next meeting. 

Knowles moved to sign a certificate upon visual inspection of the plan to certify that the plan 
entitled "Definitive Subdivision Plan of Land in Essex, Mass., being a subdivision of Let #16 
shown on Land Court Plan #32098 F filled with Cert. of Title #48746" dated August 1, 1987 and 
approved by the Planning Board of the Town of Essex on July 20, 1988, has not been modified, 
amended or rescinded, nor the plan changed, and on advice by Town Counsel in a letter dated 
March 2, 1993. Pennoyer seconded the motion, with the Board voting unanimously in favor. 

Dunn moved to close our agenda on Monday at 12:00 p.m. previous to the Wednesday meeting. 
Knowles seconded motion, with the Board voting unanimously. 

The minutes from the February 17, 1993 meeting were read. Pennoyer moved to approve the 
minutes of the February 17, 1993 meeting. The motion was seconded by Knowles with the Board 
voting unanimously in favor. 

Knowles moved to adjourn the meeting. The motion was seconded by Dunn, with the Board 
voting unanimously in favor. 

The meeting was adjourned at 10:00 p.m. 
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subdivision 



Essex Planning Board 
February 17, 1993 

PRESENT: Rolf Madsen; Chairman, Mark Hall, Joe Ginn, Sheldon Pennoyer, Pat Dunn, John 
Knowles 

The minutes from the February 3, 1993, meeting were read. Pennoyer moved to approve the 
minutes of the February 3, 1993 meeting. The motion was seconded by Dunn, with the Board 
voting unanimously in favor. 

Wesley Burnham, County Road, met with the Board to discuss changin~ of lot lines on his 
property, in order to create a lot, which is 4600 feet, designated non-bmldable, and will be 
transferred to his property. The abutter's names were not present on the plan. The Planning 
Board advised him that it is necessary to put the names of the abutters on the plan before the 
Board can act on it. 

A Public Hearing was held for Bryne Brothers Landscaping, Inc., 234 Western Avenue, for a 
Special Permit under Section 6-6.9 of the Zoning By-Laws to construct paved parking area. 

MADSEN: I open the public hearing to hear the application of John and Michael Byrne of Byrne 
Brothers Landscaping, Inc., 234 Western Avenue, Essex, for a Special Permit under 6-6.9 of the 
Zoning By-Laws to construct a paved parking lot. Is there anyone here representing Byrne 
Brothers? No. So we have no plan for Byrne Brothers? No. 

BRUCE FORTIER: Are you working on an application for Bryne Brothers or why was the public 
hearin~ initiated? I got the impression from the report, that the Planning Board thinks that It's the 
enforcmg officer. And another impression I get from the reports was that the Planning Board is 
under the impression that it can impose fines on people or order the Building Inspector to impose 
fines on people. None of which is remotely true. I've come to the hearing nothing to do with 
Bryne Brothers, but just to hear an explanation of why I read in the paper that the Planning Board 
has voted to impose a fine on somebody. 

MADSEN: We didn't vote to impose a fine on somebody. And relative in the time of the public 
hearing, I will be more than happy to address your question, relative to the public hearing. So if 
you would like to discuss it at the end of the public hearing or if we continue it, please do. First of 
all, im1?osing of fines by the By-Laws are imposed either by the Board of Selectmen or the 
enforcmg officer, not the Planning Board. 

FORTIER: This is what I'm trying to convey to you. Ajudge is the only one who can impose a 
fines upon finding somebody guilty. When the By-Law has a penalty clause in it it merely enables 
the judge to impose that penalty. Otherwise, if you don't have a penalty clause he can simply say 
don't do it. And then if the 1?erson goes ahead and does it, then It can tum around and find him in 
contempt of court. But, it's Just amazing to me that with seven peo{'le, plus the Building Inspector, 
plus three Selectmen, no one understands that they have no authonty whatsoever under the 
By-Laws to impose a fine on anybody. And if somebody is violating the water shed protection, the 
Building Inspector is the enforcing officer of the By-Laws. The procedure is that some party, or an 
individual files a complaint with the enforcing officer. The enforcing officer then either replies to 
you within fourteen days or acts on it, or you appeal his inaction to the Appeals Board, or to a 
jud~e. So what I'm tryIng to illicit from you is there appears to be a public hearing but on whose 
initIative. Has the applicant filed something and requested this hearing? 
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MADSEN: The applicant has filed an application. When I opened the public hearing I said, I'm 
opening a public hearing under 6-6.9, on the application by Bryne Brothers. 

FORTIER: Okay. So he's applied. 

MADSEN: Okay. Thank you. Any comment on the Byrne Brother's application? All we have is 
an application. We have no plan. We have nothing. 

HALL: I move that we close the public hearing. 

BRAGDON: Should we close or continue the public hearing until a later time? 

HALL: Well, maybe we ought to give them the luxury of one more notice that they are to appear 
before the Board. Maybe there was some emergency or something. Is there a plan with the 
application? 

PENNOYER: No, just an application. 

GINN: I'd like to have a little bit of input. I think it might be important that we do continue this. 
The reason being is if we were to close this public hearing, then we would basically have to deny 
this permit. Is that correct? Now, if we deny his permit does this Board then have some sort of 
enforcement order to go up and take all the hottop up. That's what he is in violation of. And are 
we prepared to do that, if that's what we choose do to in denying. Would that be the proper way. 
If we were to close the public hearing, we would then have to take a vote on basically denying the 
permit. 

MADSEN: It would be very similar as somebody building som~thing in town without proper 
setbacks or without proper permits, what action would the town take. 

DUNN: I agree with Joe. I can see what you're saying. 

GINN: If no one from that business property, or whatever, has enough of an interest to come and 
represent themselves, then I think they ought to get a kick in the knee. But I don't know as that's 
the proper thing to do in this situation. And I still think there should be a site visit on the property. 

PENNOYER: I agree. 

Bragdon moved to continue the public hearing until the March 3, 1993 meeting at 8:00 p.m. Hall 
seconded the motion, with the Board voting unanimously in favor. 

MADSEN: The public hearing will be continued until March 3, 1993, at 8:00 p.m. 

Attorney Charles Clark and Peter Van Wyck met with the Board to discuss Turtleback Road 
subdivision and Low Land Farms subdivision. 

George Bragdon removed himself from the Board due to a conflict of interest. 

ClARK: I have two things for you tonight. As you know the previous Board approved this 
subdivision and Peter did not record it with the Registry of Deeds in the six month time period. 
He wishes to do so now .. In order to do that under the statute Chapter 41-E1-S, the Planning 
Board needs to si~n a certificate saying that the previous approval had not been modified, 
amended, or rescmded, nor the plan changed. I believe that is the case. Now, the original 
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obviously is recorded in Salem. In order to properly do this, the Board can do it two ways. They 
can either sign the copy, or the preferred way according to the Registry is to sign a certificate, 
which I have given the Board. And also, the statute and the Registry requires the surveyor who did 
the actual plans to go out and certify that the conditions are the same now as they were then, and if 
there has been a change bring that change to the Board's attention. 

MADSEN: My suggestion is that we send this over to John just to get some guidance as to how we 
should exactly handle this issue because it is a subdivision plan that was created five years ago, and 
given the sensitivity of the area, just to make sure the Board acts properly and within the law. 

CLARK: I'd like to be put on the agenda for the next meeting. The second item I'm here to 
discuss is the waivers, which is on the Lowland Farms subdivision. What I'd request the Board do 
just so that we're very clear as to where you stand, and I think Peter's entitled to that on the 
waivers, if we could take a small vote on each of them so that we can properly draft the plans to 
come back again. We're talkin~ about the scale waivers on the plan, meaning the scale of the 
drawing. There hasn't been objection to that. The second one IS length of the road issue. The 
density issue that we have before you is going to be dealt with after the results of the traffic study. 
But the length of the road issue is different. And the last one is lot sideline waivers. One of the 
issues that C.T. Male raised that it did not abide the subdivision rules and regulations. And the last 
one we're not asking for a waiver, you can't, and that's the lot width issue, which is a zoning bylaw, 
and we're going to correct that on the plan. 

MADSEN: He's asking for opinion of the Board. 

PENNOYER: Why don't we just do it this way. Ask the question on scale, and all those in favor 
say yes, and all those who are not, say no. And that will give them an indication on where we stand. 
Okay. So all those in favor of allowing waiver of scale? 

Dunn, Ginn, Pennoyer, Knowles, Hall were all in favor. 
Madsen abstained. 

PENNOYER: Allowing the waiver length of the road? 

Hall, Pennoyer were in favor. 
Knowles, Ginn, Dunn were opposed. 
Madsen abstained. 

CLARK: Four to two. 

MADSEN: No, I have no opinion until I see the report come back from C.T. Male. 

PENNOYER: Lot side lines. All those in favor of it? 

Hall, Pennoyer were in favor. 
Dunn, Ginn, Knowles were opposed. 
Madsen abstained. 

Hall moved to adjourn the meeting. The motion was seconded by Knowles, with the Board voting 
unanimously in favor. The meeting was adjourned at 8:55 p.m. 
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Essex Planning Board 
February 3, 1993 

PRESENT: Rolf Madsen; Chairman, Pat Dunn, Joe Ginn, Sheldon Pennoyer, George Bragdon 

The minutes of Februao 3, 1993, were read. Ginn moved to approve the Minutes of February 3, 
1993, seconded by Dunn, with the Board voting unanimously in favor. 

Attorney James Kroesser representing Garcia O. Kimball met with the Board to request a 
building permit for Garcia O. Kimball, Maple Street, Map 36, Parcel 34. 

The following discussion took place: 

KROESSER: I'm representing Garcia Kimball. Rolf has a letter of explanation from me. Garcia 
Kimball bought all three of these lots, as you see them on the plan in 1991. The lots have been 
separately owned way before Essex had zoning, and they come through most recently Harriet 
Mears estate. The reason I'm here is to get a determination from you as to buildable status of 
Parcel 1. It fronts on Maple Street and is 5965 square feet and has 58 feet of frontage. The reason 
we're asking for the building permit is simple. Parcel 2 on that plan, the middle piece, has a title 
defect. Put it another way, Garcia Kimball doesn't own a hundred percent of the interest in Parcel 
2. What she does own is all of Parcell and all of Parcel 3, and probably most of Parcel 2. She has 
a title problem on it. It may require us to go to Land Court at some point. The important aspect 
of the whole situation is without having complete ownership of Parcel 2, she's got two separate lots 
on either side. Parcell, as far as I can tell from looking at your zoning constitutes a valid 
preexisting lot because you define lot in your zoning bylaws, and there's a copy in that package of 
the 1959 Town Meeting vote that was taken that describes a lot of record, or a lot for building 
purposes, as a lot that's identified separately on a deed or a plan filed with the Registry of Deeds. 
All three of these lots have been separately described since way before Essex had zoning. Parcell, 
as you can see has, in addition, to meeting your definition of lot, meets the statutory requirements 
of having fifty feet of frontage and five thousand square feet of area. The only reason I'm here is to 
get a determination from you with respect to Parcel 1 only. Someday Parcel 2, maybe combined 
with Parcell, it might be combined with Helen Stewart's parcel, for all I know. The simple fact is 
at the moment I don't feel that we need either Parcel 2 or Parcel 3, in order to qualify Parcell as a 
building lot. What happens to the other two parcels, at least, for the time being is immaterial. 
Neither Parcel 2 or Parcel 3 is ever going to be a buildable lot by itself. It will either have to be 
combined with Parcell or combined with other abutting parcels to increase the area of those lots. 
For the sake of being able to get on with her live and do what she intended to do with this 
property, we need to know whether we can get building permit for Parcel 1. 

MADSEN: How long has she thought that she owned Parcell and Parcel2? 

KROESSER: She bought the lots in 1991. 

MADSEN: Did she buy Parcell and Parcel 2 from the same party? 

KROESSER: She bought all three parcels at the same time. They were all conveyed by the same 
party. 

MADSEN: Now, according to the statute those lots would merge because Parcel 2 and Parcel 3 
were nonconforming lots. 



KROESSER: The lots \\Could merge only if ;:here was a comrr:on owner of :111. :hre~ or chern. 

:VLADSEN: Ri£ht. but what I'm savin£ to vou. obviouslv the .'vlears· thou2:ht that the'! were all in 
common ownership: is that correct-'? ~ - . --

KROESSER: I think the :vt:ears knew thev had a title defect. Garcia bou2:ht Parcel 2 knowin2: 
there was a title problem with it, and knoWing that she had to fix it at some point. ~ 

~LWSEN: My presumption would be that this is one lot. I think you have to prove that it is not 
for us to grant you a permit on Parcell. I'm going to fonvard this letter of explanation to Town 
Counsel, and we'll take it from there. 

George Bragdon removed himself from the Board regarding the following matter. 

Attorney Charles Clark, representing Peter Van Wyck met with the Board to further discuss the 
traffic study for the Low Land Farms subdivision. 

The following discussion took place: 

MADSEN: At our last meeting, we came to a determination of what we wanted a traffic study to 
accomplish. I talked to Paul Connelly and explained to him what we wanted to determine, and this 
letter IS his response. Does anyone have any opinion or comment on this? . 
PENNOYER: I think it addfesses the issues that we outlined here in the notes and discussed last 
week. 

GINN: The first item, how much traffic (vehicle trips per day, vehicle trips per peak hour) can 
Apple Street safely support at Level of Service? Now, is that what is presently happening? 

MADSEN: No, how much can it support safely, present, future, or whatever. It's a what if 
question. 

GL."lN: And will it also tell us what is happening now, presently? 

PENNOYER: I think No.2 outlines that because it has to address the question that you just aske, 
which is, what is it presently. 

MADSEN: What the question is, at its present condition how much traffic vehicle trips per day 
can Apple Street safely support at Level of Service A. There is an assumption being made that 
perhaps, and I'm sure there will be a difference of opinion, that whether or not it has reached the 
maximum point now or it is going to reach its maximum point in the future. If it is going to reach 
its maximum point in the future how many additional house can it seek before it happens. 

GINN: So basically there going to have to do a present day count then. 

MADSEN: Not a present day count. It is saying it will use values of existing vehicle trip counts or 
projections as heretofore set forth by Gilbert Nelson. 
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GINN: I would personally rather have a true count of whatis presently happening right now today. 
That is one of the reasons that I had made this initial motion for a traffic studv, on todav's . 
standards. • -

MADSEN: So do we want to accept this? 

PENNOYER: I'll make a motion. 

JERMAIN: I don't see that you are coming up with a study that is going to corne up with a better 
count. I think we have to have a new count done, not from a study from some years ago. I also feel 
that we need to address the issue of the subdivision access on to Apple Street, whether it is safe. 
That wasn't addressed in the study. 

i 

MADSEN: Are we talking about visibility standards set forth by subdivisions regulations, or what? 

JERMAIN: The width and grade of Apple Street at that point. At the juncture of this subdivision. 
And that was not addressed by Nelson's report at all. 

MADSEN: It's an issue of site distances regarding access set forth by regulations within the 
subdivisions "regs". And the applicant has to prove that he meets those "regs" in order for the plan 
to be approved. 

PENNOYER: I don't want to do the traffic study, and then have everybody say it's no good 
because Gilbert Nelson's information was used. 

MADSEN: One of the things that was clearly stated by our engineer and consultant is that the 
traffic counts and data gathered by Nelson was that the procedure used was statistically correct. 
And it is normal standard practices to get the counts that he has corne up with. Any other 
comments? 

JERMAIN: I'm just concerned about the fact that in order to satisfy the objections that have been 
brought up about the traffic study, and this doesn't address that if we use Gilbert Nelson's material 
because it addresses the Western Ave./Apple Street intersection. 

MADSEN: I'm going to find out what exactly Level of Service A means because it isn't clearly 
spelled out. Once that is done I think that in fairness at Board's last meeting we hashed out for a 
long time about what we wanted to determine within the traffic study. I think this is what the 
Board basically wants to find out from a traffic study. So do we want to do accept this traffic study? 

GINN: I'd like to have a present day traffic count. I think that's important. 

Pennoyer moved to approve the proposal for professional services from C. T. Male Associates, 
P.C., dated February 1, 1993, for a traffic study based upon clarification of Level of Services A. 
The motion was seconded by Dunn, with the Board voting unanimously in favor. 

Dunn moved to adjourn the meeting at 9:10 p.m. The motion was seconded by Ginn, with the 
Board voting unanimously. 
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Other business: 

Essex Planning Board Agenda 

Janumy20, 1993 

Helen Beck, Choate Street, Form A 

Attorney Charles Clark, Lowland Farms, Peter Van Wyck 

Ernie Nieberle, Lot line chnage 

Jack Gayle, Building Permit 



Essex Planning Board 
January 20, 1993 

PRESENT: Rolf Madsen; Chairman, Sheldon Pennoyer, John Knowles, Pat Dunn, Joe Ginn 

Building InspectQr, Richard Carter submitted a bujlding permit for Richard O'Leary, 1 Prospect 
Street, to create a one bedroom apartment in existing barn on the second floQr. The barn is 
attached tQ the house. 

A building permit was submitted for Ronald and RQbin ~dynkOWSkj, Forest Avenue, fQr a 
foundation and barn. Barn size - length 36', width 32' an height 30'. The Board gave permission 
to erect the barn. 

Abuilding permit was submitted for Barry and Suzanne O'Brien, 24 Groye Street, for a 14' x 18' 
two story addition between existing house and garage to extend livingroom, move bedroom, and a 
full bath. 

Pennoyer moved to approve the application for Barry and Suzanne O'Brien, 24 Grove Street, for 
the 14'x IS' two story addition between the existing house and the garage to extend the living room 
under 6-4.2 bylaw. The motion was seconded by Knowles, with the Board voting unanimously. 

Joe Ginn abstained from the following application. 

A buildjng permjt was submitted for Louis A. McMilJen, 80R Eastern Aye., to connect two story 
buildings/wings to existing dwelling as per plans by Louis McMillen. Jack Gayle was present. A 
representative from Greenbelt, Jim McDougall was also present requesting an explanation. It is a 
nonconforming lot. 

Penn oyer moved to approve the building permit application of Louis A. McMillen, SOR Eastern 
Avenue, for the addition of house to connect two story buildings/wings to existing dwelling as per 
plans by Louis McMillen under Essex bylaw 6-4.2 that the proposed extension or alteration was 
not substantially more detrimental than the existing nonconforming use to the neighborhood 
The motion was seconded by Knowles, with the Board voting unanimously 

Helen Beck, returned to the Board with the name of abutter Dr. Harris on her Form A plan. The 
Board signed the Form A, which was already approved at the previous meeting but could not be 
signed without the abutter's name on plan. 

Helen Nieberle, Spring Street, met with the Board to discuss a lot line change to allow corner lot 
to go with Ernie's garage. She was told she would need to fill out an application for a a Form A. 

Attorney Charles Clark met with the Board to discuss Low Land Farms subdivision. 

The following discussion took place: 

PENNOYER: We took on the task of calling some traffic engineers, namely two from the State. 
One from the Department of Highway and the other from the Mass. Department of Public Works. 
And we tried to summarize what we learned from these individuals. And the third is somebody 
outside the State. 



KNOWLES: The point of doing this was not to get their opinions on whether to do a traffic study. 
The question posed to them was what can it tell us. 

KNOWLES: The State of Massachusetts does traffic analysis and speed studies. They are the 
people who know the most about traffic studies, what they can tell you and what they can't. The 
gest of what we came up with was we can do the full blown study and come up with a ton of terrific 
fresh data on how cars can go on Apple Street. We can find out exactly what happens and we can 
even apply accepted statistical information of what ten or twelve or eight or six or eighteen houses 
off that subdivision road would do to the traffic. But we can probably determine that right now 
without counting street traffic. In fact, what was most illuminating to me was talking to Rod Emery 
who said you got to count street traffic. Y ou've ~ot to count the traffic that comes through there. 
But if what we're trying to determine is the relatIve impact of this subdivision and the traffic that 
would result from it, that would even diminish the relative impact of that subdivision. In other 
words, if you count the houses on Apple Street you can apply ten day trips. A day trip is someone 
going or coming back. On average the families that are on Apple Street would see ten trips. One 
trip for some people might seem like a lot, but others it might seem like it has to be twice that 
many. In fact, it will come out on the average of ten, give or take one, ninety-six percent of the 
time. The point of all this is that you can count those trips, even without the through traffic, you 
can find that depending on the number of houses the relative impact of traffic from new homes off 
a new subdivision road would be relatively insignificant. If you add the through traffic, as Emery 
was recommending, it becomes even less significant not more. So what I'm talking about is 
starting from scratch, and what would the road look like if we were doing this, the impact on Apple 
Street as it is now. Will a traffic study tell us that. The applicant can spend seven thousand dollars 
doing that or you could 'probably spend a tenth of that determining whether or not the impact 
would be enough to justIfy denying the plan based on public safety. That's what we learned in 
these conversations. 

PENNOYER: The last guy that I spoke with, I explained Apple Street and I explained the whole 
thing leading right up to the traffic study that we are looking for, and he felt there was a proposal 
for a shopping mall on the road. He laughed. He said don't waste precious resources on a full 
blown study. So can we outline it right now, and put this thing back on course again. Give it to 
C.T. Male and say, okay, here's the outline. Let's go. 

MADSEN: Right now, the Board doesn't feel they are in a position based upon material received 
that they can make a determination as to public safety with the traffic study that is already a part of 
the public hearing? 

GINN: Correct. 

DUNN: No comment. 

KNOWLES: No. 

PENNOYER: Yes. 

MADSEN: Town Counsel's opinion is that no matter what we do and we've been trying to work 
together as a Board, with the developer, is to tum down the plan the way it is now. And to be very, 
very specific in our denial, if we feel there are specific reasons in making that denial. With the idea 
that we give the developer the actual specific reasons for the denial. He's able to make remedy of 
his plan and present us a new plan, if he chooses to do that. He feels, and I don't have any 
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documentation on this, but depending on the way the Board feels and he does not know how the 
Board feels, it would probably be a better way to go rather than making an approval with 
modifications. Ri~ht now we have a situation where the applicant has not provided us with a traffic 
study, and we demed him on that process. 

GINN: Which is basically what you just said he has suggested to do. 

MADSEN: Yes. We have denial on the table for Low Land Farms subdivision. 

GINN: The way that I look at this is the developer as well as the Board is trying to get a goal of 
what we want as a traffic study. That was our basis for denial of the plan. This Board's biggest 
problem right now is how we are going to deal with the traffic study. 

PENNOYER: One of us should make a motion right now for a traffic study that addresses A, B, 
and C, -- E, F, G, if you want. 

MADSEN: I think what we should be doing is we have a denial of the plan with the applicant 
because of a specific reason. Through conversations with the applicant there has come to light that 
there are a number of engineering deficiencies in the plan that have to be remedied. There are 
some other issues that have to be remedied before the Board would consider an approval of the 
plan. In a sense, by what was proposed for a traffic study here, is realistically only one piece of the 
puzzle. Because we have the deniaL He can remedy the issue by doing the traffic study and 
present us the same plan again. But I would caution the applicant that if he's going to do that, then 
maybe he's best course of action is at the same time remedy the other problems with the plan. In a 
sense, what we wanted out of the traffic study is somebody else to do it to show that there is going 
to be a minimal impact with a division on public safety on Apple Street. Isn't that what we're 
really looking for? My suggestion is that we let the denial stand. Let me Mr. Clark or Mr. Van 
Wyck come back with information that is required here, and this plan fixed. Technically, Mr. Van 
Wyck has to come back before the Board with the traffic study. Then he has remedied his reasons 
for the denial. As part of what Mr. Clark is trying to do, is not having clear direction of what we 
want out of the traffic study, is come back and propose this to us. That they are willing to do this. 

KNOWLES: We want real information. Not just a collection of data. 

MADSEN: In a sense, he is forcing us to tell him exactly what we want, which is fine. I think 
that's the right process. And I think it's important that we both agree upon what we're trying to 
figure out. I think that's reasonable for the applicant to come back and say what do you want to 
see. 

FRYE: I don't think the applicant should layout the perimeters of the traffic study. 

CLARK: He hasn't. All the applicant did was take the headings of the c.T. Male report, and used 
the same headings and the same scope. 

MADSEN: And just because he puts this on the table, it doesn't mean it's accepted. 

JERMAIN: The people that you called on the phone that were not paid are just shooting from the 
hip. They don't know the road. 

KNOWLES: Totally correct. But the point wasn't to get their recommendations on this traffic 
study or this road or this development. It was only to find out what a traffic study could tell us. 
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This will give us one big pile of data. It will tell us what the through put is. Whether it comes from 
this end or that end. And then we're going to somehow draw a conclusion from it. This will not be 
useful. We need to design a study that will be useful. The only way I know to do that is make an 
initial assessment of the road from the proposal that we have, and then determine what the study 
should look like from that. We need someone to do a quick study to tell us how to design this 
study. 

JERMAIN: Apple Street is already considered dangerous. 

KNOWLES: It may have no impact at all. 

JERMAIN: It may have no impact, but it's still dangerous road. Apple Street is an alternative 
emergency route when the causeway is flooded out, and it's a very narrow road. 

KNOWLES: Okay. So the question you would like to see answered is how more houses can 
Apple Street take. 

JERMAIN: Yes, what is your plan for development on this road? 

KNOWLES: That we can do without a full blown study. The origin and the requirement for this 
traffic study came from the public hearing. It's a serious concern and a responsIble one, but then 
you go to the next step which is, now what. Now, how do we find out what this subdivision will do 
to an already dangerous situation. So the question is perfectly reasonable. Which is, how many 
houses can it take before it becomes significantly more dangerous. Now, the phrase significantly 
more dangerous is loaded. That's why we've been elected. It's our judgement that then applies. 
But, we don't need this study to find how many house can be added to Apple Street before it 
becomes significantly more dangerous. 

MADSEN: We want to know about number of houses? Any other suggestions? 

PENNOYER: How about outlying some of the critical areas on Apple Street? 

GINN: Initially I made the motion for the traffic study because we need to have one by today's 
standards. The deeper we go into this the more confused I am becoming, and the reasons being, 
and I stated it initially, is because there is a bad and difficult situation up there. We all know that. 
No one is going to dispute that. It's a tough road. The answer that this Board has to try and 
provide, if we allow a subdivision up there, is it making Apple Street unsafe. We all know that it is 
unsafe now. I guess the answer that I would like to see is the expansion of houses up there, or 
develofment up there, is that going to make that road substantially worse than what it is. I don't 
know i I can answer that, and I'm not even sure a study can answer that. You can talk to one 
person and they would say it's bad now and that's going to make it terrible. And then you can talk 
to another person and they might say it's kind of tough now, but you can allow twenty-five house 
lots and it's not going to make it any tougher. 

PENNOYER: How about analyzing existing roadway travel conditions, which will be put down 
into a documented form by a traffic engineer. 

KNOWLES: The question is, how many more houses can Apple Street accommodate without 
significantly impacting public safety. 

MADSEN: And who makes that determination? An engineer? 
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KNOWLES: We do, but we're asking him for the information to answer that question. 

PENNOYER: And outline possible mitigating measures. The reason for that is that we can assess 
whether they are at all possible or whether they are impossible, given the present state of Apple 
Street. 

MADSEN: Okay. So what I'm going to do then, is that I will contact C.T. Male to do a scope of 
services. I will forward that to Mr. Clark. Mr. Clark there is some other issues that the applicant 
will have to remedy which we already know about it. It has been clear in the correspondence. 
They are in the minutes. They are in the C.T. Male letters. 

CLARK: Just so I can get a sense of Board, so we're all squared away on the waivers regarding 
scales of the drawing. It's my understanding that that's not an issue for the Board. Is that true. 
You're not expecting me to come back and have those drawings revised to scale. The length of 
road issue is tied to density and the traffic study. Okay. So you're not asking me to revise the 
length of the road. 

DUNN: It doesn't matter how many plans you keep drawing up and bringing, if something is on 
the plan and it's not what we want ----

CLARK: That's what we need to know. 

MADSEN: My suggestion, Mr. Clark, to the applicant that we have a better understanding of what 
the scope of the development will be in terms of, perhaps, he might consider drawing all the 
proposed house lots. Because within what was drawn, there was a potentiality for lot of further 
development on the subdivision road. 

CLARK: We already submitted a draft covenant with restrict house lots at fifteen. And as you 
know, the exact location of where the lots go is depending upon the final perk tests. So I don't 
know if you're going to gain a whole lot there because if the perk tests are different then we'll 
probably want to change the lot line. You know, he can promise you six lot subdivision. That's 
what is before you. Your job is to see how lots can possible fit in there. We're saying it will be no 
more than fifteen. 

MADSEN: You can give us a little better idea of what the finalized subdivision is going to look 
like. That's what I ask. Anyone else? Let's give, Mr. Clark, some directions, please. The issues 
with the engineering deficiencies need to be corrected. 

DUNN: Shouldn't the drainage be straightened out on this plan before he comes back in. This is 
my concern about the open drainage because I think it's such a sensitive area. 

MADSEN: How does the Board feel about that? Does it have to remedied? 

CLARK: C.T. Male looked at the rule of way and it favors open drainage. 

BROWNING: When he put this road in he put about five feet of fill or more in this area here. 
The water used to come down and run natural, right out through here, behind my barn. He 
created a dam when he lifted this road up higher than my property. The water comes down right 
into my driveway. But also now it's coming in where theses trees are along here and washes into 
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my lawn. There should be I think a catch basin there. He's want to have an open drain here and 
pipe under this driveway and back out to an open. It's crazy. This should be all underground. 
PENNOYER: He should lower that point, which is the intersection of Apple Street. 

DUNN: I think it should remedied now. I don't think we should continue on with a subdivision if 
it's not corrected. 

GINN: No one has picked up the entrance of this proposed subdivision, D.P.W., C.T. Male, design 
engineers for water shed off of Apple Street. That is not being addressed. 

MADSEN: Mr. Browning has an issue concerning that. I'm glad you brought that up and it has to 
be fixed. There are drainage concerns that have to be addressed. 

GINN: And shown on plan. 

MADSEN: Anything else? (No response.) I don't want to say to Mr. Clark, that if everything is 
fixed you're guaranteed an approval. 

CLARK: Just to sum up, you have a list of questions. Do you want C.T. Male to come back at the 
next meeting with a scope. 

MADSEN: I am going to talk to Mr. Connelly and have him come up with what the Board wants 
to have done, and I'll have him send us a letter and I'll have him talk to you. I will ask Mr. 
Connelly to come to the next meeting if it's done by then. 

Ginn moved to approve the minutes of the January 3,1993 meeting. The motion was seconded by 
Penn oyer, with the Board voting unanimously. 

MADSEN: We have a special permit for Byrne Brothers. Everything is there. 

Knowles moved to schedule a public hearing for Byrne Brothers Landscaping, Inc., for a special 
permit under 6.13 in the water resource district for paved parking area on February 17, 1993 at 
8:00 p.m. The motion was seconded by Pennoyer, with the Board voting unanimously. 

The meeting was adjourned at 10:30 p.m. 
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Essex Planning Board 
January 6, 1993 

PRESENT: Rolf Madsen; Chairman, Joe Knowles, Pat Dunn, Sheldon Pennoyer, George 
Bragdon, Joe Ginn 

Building Inspector, Richard Carter, met with the Board to discuss some concerns regarding 19 
Winthrop Street. Carter assured the Board it will only be two apartments, and the existing height 
will remain the same. The people that were burnt out are purchasing it. They are going to live on 
the second and third floor. Bedrooms will be on the third floor. 

John Coughlin, PMC Realty Trust, 239 Western Ave, met with the Board in reference to a Special 
Permit for a paved parking lot and a 35'xl00' building. This is a continued public hearing. Also, 
present was Larry Graham, C.T. Male, who presented the Stormwater Drainage Analysis and 
Design for P.M.C. Realty Trust. 

The following discussion took place: 

MADSEN: I call the Public Hearing to order for John Coughlin, for a Special Permit for paved 
parking area and a 35'x 100' building in the water resource district. Does anyone have any 
comments? Mr. Coughlin, did you bring some drainage calculations with you tonight? 

COUGHLIN: Yes, I did. Larry Graham is here from C.T. Male. I asked him to come tonight to 
answer any questions. 

GRAHAM: (Explains Revised Parking Area Improvement Plan) The pipe that exists now would 
have to be eliminated. Maintain the existing catch basin, modify it somewhat. Run a pipe out. 
Construct a banana shape detention basin with an overflow back into behind the proposed building 
and back into the existing rock swale, so we don't go back into the buffer zone. When you analyze 
drainage here on a ten year storm as well as a hundred year storm, and the proposed detention 
basin as we have it here will mitigate the runoff for a hundred year storm. So it actually comes out 
less than the previous condition of the gravel surface. The basin operates by gravity. We have a 
restrictor plate over the out flow. The out flow pipe itself is twelve inch, shown down at the 
bottom left hand corner of the plan. There is an outlet that shows the restrictor plate in the front. 
It's a five inch diameter plate that allows a very low flow to exit during its use. And if that flow is 
exceeded it will come up and top over the twelve inch overflow. So there is no need to have an 
emergency overflow. 

PENNOYER: So you are using this banana-shaped area as a recharge area? 

GRAHAM: Detention and recharge. 

GINN: The nature of the soils up there. Are they relatively pervious or impervious, or will the 
ground itself be absorbing any of the water in a storm area, or is it on the basis of build up in the 
detention basin area? 

GRAHAM: I can't honestly answer that. I've done soil tests on this property up here at the top of 
Scott's Way. 
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GINN: Because they are relatively decent in the area right behind Misty Acres, I thought that was 
fairly decent soils. 

GRAHAM: On the surface it's granular soil, but I haven't done any tests. 

PENNOYER: Would you say, that given this design, which is very different from what exists, and I 
believe what exists is an oil and gas trap here, and a line running through here to this stream, that 
obviously what you've done here is created a retention and detention basin area which is increasing 
the recharge. The ability to recharge. And that's due to the increase of building footprint? 

GRAHAM: It's a combination, the building footprint, this small amount of paving here, plus 
we're now accommodating as well for the difference between when this was gravel and since it's 
been paved. 

BRAGDON: There is a lot of blueberry bushes down there. Was there ever wetlands there? 

GRAHAM: I would say it's definitely wetlands over in this area. We didn't flag it. I had a 
botanist on the site. And I was on the property when the survey was being done, we used the 
fence which I think is conservative. I think the wetlands line meanders. But primarily I would say 
it's ninety-nine percent well on the other side of the fence. And we kept everything back a 
hundred feet from the fence. 

PENNOYER: So is the runoff from this site here always been to move in the direction of that 
wetlands? 

GRAHAM: Yes, as long as I've known the property it slopes this way. From the edge of the 
existing access drive here to the fence line is about ten feet difference in that direction. 

PENNOYER: So there is a ten foot drop in elevation. 

GRAHAM: Yes. 

MADSEN: Any more questions from the Board? 

GINN: Is this over designed at all, other than just what specifies? For example, if five years from 
now they want to put an addition on the building ----

GRAHAM: If you use gravel drive as a base we're slightly over designed. 

GINN: This will be grass? 

GRAHAM: Yes. 

PENNOYER: One of the other things, and I'm not having time to run through this to find it, but 
one of the other things we requested was the ratio paved and building, to the unpaved area of this 
type. Does that exist in this report? Mark Hall asked for this for a reason because of the water 
shed district? 

MADSEN: This is already paved now; is that correct? 

GRAHAM: That's correct. 
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MADSEN: This is not. Right now the existing -- prior to the start of this, the bituminous concrete 
ended here? 

GRAHAM: That's correct. 

MADSEN: And then John you went and paved this area here; is that correct? 

COUGHLIN: That's correct. 

GRAHAM: Initially it was gravel. 

MADSEN: All of this area here is being recharged by this? 

GRAHAM: That's correct. 

PENNOYER: Oh, so this area here is separately dealt with? 

GRAHAM: We did not deal with that. 

MADSEN: That was a preexisting condition. 

PENNOYER: Okay. But if you're going to be desi~ning for runoff -- In other words, does all of 
this runoff to here? And if so, doesn't your calculatIOn have to include what comes off of here? 

GRAHAM: No, we are taking into account just what we feel runs off of there. The rest of it either 
goin~ into the ground or, as you can see up in this area, it's going across. This may in fact find its 
waym there. 

PENNOYER: So in other words the parking lot you're telling me is pitching in such a way that the 
water doesn't go from this area down into here and out, or in this area and out? 

GRAHAM: It's very flat up there. I don't know if we have enough shots up in here to tell you 
whether it's going back this way, this way or that way. 

MADSEN: Any other questions? Any other questions regarding the restrictions and use of the 
building? 

PENNOYER: The applicant has stated that it's going to be used for parking trucks in. And of 
course one of the concerns brought up at the last meeting is that it doesn't become a storage 
warehouse for chemicals, or what not. 

COUGHLIN: I typed this out. 

MADSEN: "Use of the above referenced building will be for storage of trucks and trailers which 
are now stored at this location. The intent is inside storage of trucks and trailers." 

GINN: Is it on the plan that there will not be any inside drains from the building? 

GRAHAM: We haven't shown any. 
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GINN: I think that's a concern where you are parking vehicle, of whatever sort, that there won't 
be any floor drains. 

GRAHAM: I would agree with that. 

GINN: Will this plan have to go before the conservation commission? 

GRAHAM: I don't think: so. I think: John as a courtesy will. 

PENNOYER: The Conservation Commission was concerned the last time because of the runoff 
in directly, directly to this trap or stone ditch. The water was running directly into a wetlands so 
this could possibly be a concern again. 

GRAHAM: I think their action on it would in action because we have kept everything out of the 
resource area, and have actually improved on the peak runoff. 

MADSEN: Anyone have any public comments? (No response.) I'll take a motion to close the 
public hearing. 

Dunn moved to close the public hearing. The motion was seconded it by Pennoyer, with the 
Board voting unanimously. 

MADSEN: The public hearing is closed. 

DUNN: Other Boards are laying out fines for violations. And according to what I have read it 
says, like a twenty dollar a day fine. I'm just thinking that maybe a little more thought would be 
put into our bylaws if we are to impose fines. 

MADSEN: I agree with you, but this particular situation -- I have no problem in handling Byrne 
Brothers that way because we've asked Byrne Brothers to come in two or three times, and they 
have yet to do that. When Mr. Coughlin was informed that he was in violation, because it was a 
brand new bylaw that was put into effect ----

DUNN: He still violated a bylaw. 

MADSEN: Well, yes he did. But he also went to the agent, which is Mr. Carter, when he was 
doing this work and it was okay. 

Pennoyer moved to approve the special permit for John Coughlin ofPMC Realty Trust, 239 
Western Avenue, Essex, MA., for the pavement of his parking and the addition of an accessory 
building measuring 35'xl00', subject to the following stipulations, no floor drains will be 
permitted in the building. The building will be restricted to the use of storage of trucks and 
trailers only, and water and sewer connections will not be allowed to the building. Roof drains 
will be recharged into the detention/retention basin. The plan be sent to the Conservation 
Commission. The approval is based on the design shown on the drawing by C.T. Male dated May 
12,1992, and the drainage calculations as submitted to the Planning Board dated January 4, 
1993, and being that all construction conformed to this plan. And the architect's building plans 
will be reviewed by the Planning Board before a building permit is granted. Upon completion of 
work the applicant supply the Planning Board with an as built. If there are any changes to the 
submitted plan then the applicant will apply for another special permit. The motion was 
seconded by Ginn, with the Board voting unanimously. 
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The Board discussed Lowland Farms. George Bragdon removed himself from the Board. Present 
was Attorney Charles Clark for Peter Van Wyck. 

The following discussion took place: 

MADSEN: Let's take up Lowland Farms. You have a letter from Kimberly Jermain and, also 
Charles Clark. 

DUNN: I missed that last meeting, and I'm still asking do we have a plan to put on the table to 
look at. I don't know what I'm voting on. I don't know what I'm talking about really because I 
have nothing that I can look at. And I really think we should have a plan in front of us. I don't 
know of any subdivision that we've worked on that we haven't had a plan laid out in front of us. 
And even a denial when it's resubmitted, or whatever, we still have that plan laying on 
the table and we can look at all these little things that they've done. And we have nothing. 

MADSEN: We have a denial to the applicant based upon the applicant's failure to do a traffic 
study and we did not have the necessary information to render any type of decision. 

DUNN: You're talking traffic study. I'm talking about the whole plan. The length of the road and 
other things that we've asked for. I'm asking for all of it. 

MADSEN: Right. You would like to see a complete new plan for what has to be done. 

PENNOYER: I think what you're asking, Pat, is that because it's been denied at this point, it 
should be resubmitted. 

DUNN: No, not at alL I'm saying that any subdivision, what so ever, should be on a plan in front 
of us so that we have something to look at. I could come in here and say to you now, I want to 
move this out in my back yard, and I want to do that over there. But do you really know what I'm 
doing if it's not on a plan in front of you. And how long has it been. 

MADSEN: Patty, do you want to go grab the plan that we have. 

DUNN: But, even the regular plan itself has not been updated, Rolf. 

PENNOYER: Updated to what though? 

DUNN: Updated to what they want us to look at? What they want us to approve? 

GINN: They feel they have done that. Now, whether they have been corrected to your standards, 
our standards, my standards, I'm not sure. 

MADSEN: We denied him because he didn't do a traffic study. He's come back and says he will 
do the traffic study. All right. He's remedying the conditions for that denial. He's come back and 
said this is what I'm willing to do for a traffic study. What I asked the Planning Board to do was to 
review what he is willing to do for a traffic study and whether we want to do it or not. That's what 
I've asked. There are many deficiencies in the plan that was on the table prior to that deniaL But 
what I would like to talk about in the next fifteen minutes only, is whether or not we want to do this 
traffic study that has been proposed. 
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PENNOYER: My feeling on this issue is what we have to do is, and it's hard for us because we are 
not engineers -- we're not traffic engineers. It's all very well to say you have to do a traffic study. 
The question is, what is the scope of the traffic study. Now, the ~roblem is that the applicant has 
come forward and said here's what we think should be involved In the traffic study. As much as I 
have a lot of faith in C.T. Male, I think Paul has been great, but I think we would be crazy to accept 
that particular study. To be done, number one by C.T. Male, and number two, to be done by the 
applIcant. I think we are doing a disservice to the applicant. I think he's going down the wrong 
road by allowing and putting his money in that area because I think we will have an outcry from the 
neighbors. And I think the best thing we should do, is come up with an agreement on what the 
sco~e of services should be and select three firms to give us a number on it, and for us to take the 
initIative. And hold C.T. Male out at this point because of the accusations about c.T. Male and 
the applicant are working together. I don't think the applicant should pay the money for it because 
it's just going to get killed. 

MADSEN: Do you think we should terminate C.T. Male's services to the Planning Board? 

PENNOYER: No, I don't. I think we should take this traffic study out of it and do it as a separate 
thing. I have questions on how to do procedurally. And maybe in order not to have to go out and 
to interview a number of different firms we could select a group of firms and have them put some 
numbers together based on the written information that we put together. In other words, I'd like 
to ask some of the neighbors what criteria do you want to have answered in this thing. We all know 
it's a traffic study, but what's the scope. 

GINN: I think I agree with what you're saying Sheldon. The concern I guess that I have is how we 
actually have that happen. I guess my suggestion would be that I would like to have, if that's the 
route that we're going to go, I would like to have C.T. Male suggest a couple of outside traffic 
people. As well as the developer suggest a couple of traffic people. And then have the 
presentations presented to the Board. And why should this Board have to do more leg work in 
determining who should to it. 

PENNOYER: I don't want to end up in a couple of months after the traffic study is done, of us all 
staring at each other and finding, in fact, there is a lot of pressure from the outside saying the 
questions have still not been answered. And that's why I think first of all we should understand the 
concept. What exactly are we trying to do with this traffic study. What is the big picture here. 

KNOWLES: With the traffic study, the design of the questions is everything. We may be asking 
questions that can't be answered. 

GINN: We have to be concerned with the safety issue. I don't know if we can read a whole lot 
more into it. 

KNOWLES: No, in fact, if the traffic study answered number one, or help us determine that. If I 
thought the traffic study could answer question number one then it would be what we are looking 
for, but I don't think it can. That's all we're looking for, the impact. But that's a huge question 
with a lot of different parts to it. And whether the impact is good or bad, or increases safety or 
diminishes safety is our judgement, and the results of the study. 

MADSEN: It will make a statement as to the impact. It will not make a statement with regard to 
public safety. That's the determination we have to make. I've got a question for the Board. One 
of things that was brought in the limited scope of this traffic study was not taking a count at 
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Western Ave. and Apple Street. What does the Board think about that? Do you think that's a 
potential troublesome area? 

PENNOYER: You mean Western Ave. and Southern Ave.? You're talking about two 
intersections? 

MADSEN: I'm talking specifically about the intersection of Western Ave. and Apple Street? In 
the last page it says, since the traffic runs with the intersections of Apple Street and Western Ave., 
and Apple Street and Southern Ave., are agreed to be statistically insignificant they shall not be 
included in this report. I'm asking the Board what you think about that? 

PENNOYER: I agree. I don't think that that's the critical area of Apple Street. I think the 
critical areas of Apple Street are where this road is coming out onto Apple Street, where Lowland 
Farm Road is. And at some of the narrow areas where the curbs are and where the road narrows 
down considerably are areas of concern to the Board. 

MADSEN: In my mind it is important and useful. I think it should be in there. 

KNOWLES: So the real question is in all of this is how do we judge the study to be done. We 
have determined as a Board that it's important to be this study. We have an issue now with the 
letter that we all received with the objectivity of our engineer. 

PENNOYER: I think what we're trying to do here is move forward. Let's get on with it. I don't 
think that this proposal right here is what we should buy and say okay, make the study just what you 
see. I think we should critique it and see whether it's going to answer the questions of each 
member of the Board. And if it doesn't we should add to it. So if it means adding the traffic 
counts at the intersection of Western Ave. and Apple Street. Well, let's add it in. 

JERMIAN: I think it doesn't have to be invented here. I think it's been done many times before 
in the State. From my point, let the State Board of Transportation, and they were the people who 
recommended to me traffic engineers who they felt were very good and could work on this kind 
situation, and have many times worked in this type of situation. I don't think it is something new 
being looked it. And I think you've been very well advised by someone who is a traffic engineer. I 
question the ability of the particular one that C.T. Male send me the resume of because he is not a 
traffic engineer. He happens to be a highway engineer. There are many in the area. 

CLARK: You raised a number of issues tonight. One is the scope of the traffic study. The Board 
determined the scope of the traffic scope study when it voted to have Peter do the traffic study. 
And on the basis of that scope he has made the decision whether to appeal or do the traffic study, 
which is the C.T. Male traffic study. So the scope has been set by the Board, and there has been 
two or three votes on it. Then the scope was reduced after discussion to eliminate the traffic count 
at Western and Southern Avenues. Second I think you have a real big issue when you're dealing 
with a lot of people's professional reputation. First of all, this talk of collaboration and all that, is 
frivolous, scandalous and slanderous. And I for one resent that. And I think C.T. Male would 
resent, too. I think as a professional the Board ought to either have C.T. Male do the work or fire 
them and get someone else. But don't leave a cloud over either that person or the firm. You've 
got a lot of lay people in this room dealing with a technical issue. I think we're dancing around the 
same issue we did three weeks ago. I think we ought to get moving. 

MADSEN: Actually what I would like to do is, if the Board didn't have full faith in C.T. Male, I 
think we should terminate their services. And I would take a motion to do that. I just can't believe 
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that a professional en~ineer would jeopardize his reputation by doing something which is 
perceived to be unethIcal. 

KNOWLES: In a public forum though it's important not only to be above board, but appear to be 
above board. An appearance is almost as important. Someone should explain to me why the 
procedures that have been followed, some of them in the last two or three months are appropriate. 
Because they appear inappropriate to me, and certainly what I hear from other people outside the 
Board is it raises questions. 

MADSEN: I agree with that. The question that I have is, dowe continue with their services, or 
not? And if we do, in what manner do we do it? 

FRYE: After you denied the plan, who authorized that in the third paragraph of Mr. Clark's 
letter? In other words, who said Mr. Nelson was going to be working with C.T. Male? It isn't up to 
Peter to select the person who is going to do the traffic study for the Planning Board and the Town. 

CLARK: The Board had already selected C.T. Male to do this. 

FRYE: But not Mr. Nelson. 

CLARK: Mr. Nelson works for the client. 

FRYE: That's right. That's why he should not be involved with C.T. Male. 

CLARK: That's exactly why he should be involved. 

FRYE: After you denied the plan who authorized this? 

MADSEN: Noone did. 

FRYE: They did this one their own. 

MADSEN: I'm not sure if that specifically says that. But we can find out. 

CLARK: Just for the record, Gilbert Nelson never got together with c.T. Male. If I can clarify. 
Following the vote -- And this is in the Town's interest, too. The applicant is trying to decide 
whether to appeal or do what the Board wants him to do. And he sought clarification. Okay. C.T. 
Male this is what you propose to do for the traffic study. What do mean? How is it going to be 
done? What is the protocol? That's a proper function of a traffic engineer. And it's a proper 
subdivision procedure. And I think we all have to figure that out. 

PENNOYER: Why don't we take what we have now for the traffic study and call the State Board 
of Transportation. 

MADSEN: Do you want to do it? 

PENNOYER: Sure. I'll do it. 

MADSEN: Do we want him to do that? 
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KNOWLES: It's actually the first question though. But I think we've already answered it. Can a 
traffic study answer or help us with the questions about public safety by a proposed subdivision, 
and if it can, how should it be designed? I understand, your point about, we voted on a certain 
protocol and design. And we voted a few times. No one wants to waste time coming up with 
results that aren't going to further answer the question. 

CLARK: My earlier point is that based upon that denial and the denial and that study, Peter 
decided not to appeal and try to work with the Board. I don't think everybody is going to agree on 
what the study can answer, and I don't think everybody is going to agree on the objectivity. And I 
think even if we go to a third person, or fourth person, there are issues going to be raised. Every 
time C.T. Male agreed with one thing that went with Peter the neighbors questioned C.T. Male's 
integrity without offering any proof. And that is lousy. And I don't think the Board ought to let 
that happen. Either you back C.T. Male or you get rid of him. None of this middle stuff. 

PENNOYER: Maybe we should work on it. We should do a little research. Talk to each other 
before the next meeting. Come to the next meeting ready to go, one way or the other. 

KNOWLES: I'd like to know the answer to that question. What we can expect from a study? 

PENNOYER: I believe in C.T. Male. I think they are good. I don't think we should be firing 
them. But I don't want the study, in the interest of the applicant and for neighbors, to be 
questioned when its all said and done. 

CLARK: I think the Board needs some technical assistance to decide, and whether or not you will 
be getting objective techincal assistance from c.T. Male or from someone else. 

MADSEN: Okay. We'll do that. And we'll talk about it at the next meeting. 

Ronald and Robin Pydynkowski, Forest Street, met with the Board to discuss their home 
occupation business. A tree and landscaping business. 

The following discussion took place: 

PYDYNKOWSKI: We went around with a letter to our abutters and we're just back with the 
signatures. The letter also states about the barn so we could be completely up front with 
everybody. 

DUNN: Did I read in the minutes that there is going to be a garage put up here? 

PYDYNKOWSKI: Yes, that's a barn. 

DUNN: Now, on a home occupation doesn't it say that there would be no substantial change on 
the property. And I would. call a garage quite a substantial change, if they are going to build the 
garage for a home occupatlOn use. 

PYDYNKOWSKI: The garage is for storage. 

MADSEN: I think it pretty specific in what it says. The whole intent of the home occupation 
bylaw is that the home occupation appears in the home and work on the property that in the scope 
of appearance there is no business or work being done there. 
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DUNN: There shall be no change in the outside appearance of the building or premise. 

PYDYNKOWSKI: The barn that is going to be put up will be in keeping with the nature of the 
house, which is an old colonial type house. 

PENNOYER: The house has no garage as it stands now. They could build a garage and then 
come to us for a home occupation. So what's the intent here. 

MADSEN: You're equipment has to be stored inside. You're aware of this. You can't have 
anymore than two employees other than the family. You're aware of that. You've given us a letter 
from abutters stating what you're focus is. My feeling is that they know what the bylaw is for a 
home occupation business. 

Pennoyer moved to approve the home occupation for Ronald and Robin Pydynkowski, 8 Forest 
Avenue, with the understanding that they will observe all of the rules and regulations on the home 
occupation bylaw and have consideration for the neighbors, which are stockpiling materials, 
excessive noise, and changes to the existing natural buffer between their house and the abutters. 
And get all approvals from Conservation Commission, or other Boards as needed. The motion 
was seconded by Dunn, with the Board voting unanimously. 

Helen Beck, Choate Street, met with the Board to present a Form A for her property on Choate 
Street. 

The following discussion took place: 

BECK: I own all of this right now. The lot line was the solid line. And all I'm doing is moving the 
lot line down to there. 

DUNN: Who owns this lot over here? 

BECK: That's Dr. Harris. 

MADSEN: It has to be on the plan. There is no problem here. This is a conforming lot. This is a 
conforming lot. Nothing merges. She wants to move line A to line B. 

Ginn moved to approve the Form A for Donald and Helen Beck, Choate Street, to move the lot 
line of Lot SA pending upon receipt of name of abutter across street on the plan. The motion was 
seconded by Pennoyer, with the Board voting unanimously. 

A application for a special permit for Byrne Brothers was brought before the Board. 

MADSEN: Please send this application to him saying we need a hundred dollar check. 

GINN: Tell him there is additional information we need before we can discuss it. 

MADSEN: Also, write a letter to Dick Carter enforcing a twenty dollar a day fine for violation of 
the bylaw. . 

Pennoyer moved to approve the minutes from the meetings of November 18,1992 and December 
16, 1992. The motion was seconded by Bragdon, with the Board voting unanimously. 
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ESSEX PLANNING BOARD 

WEDNESDAY, DECEMBER 14, 1994 

ATTENDEES: P. DUNN/CHAIRPERSON, W. BURNHAM, S. PENNOYER, 
J. KNOWLES 

NATALINA DAVIS: 
Form "A" application for Natalina Davis of 197R Western 
Avenue, Essex, plan by James Klopotoski. The application 
was filed with the Planning Board on December 14, 1994. 

The question of a "way in existance" was brought up as 
well as the adequacy of the condition of the "way". 

Burnham: The absolute minimum standards for a road on a 
Form "B" submittal is 44' with 24' pavement and 
underground utilities. We can waive certain items. 
compromises have been made in the past to allow minimum 
standard of adequancy to allow for a 16' gravel road. If 
an existing way is in affect, then the existing way is 
adequate. 

Sarafini: The road was never widened to 44'. Your 
by-laws don't say the way had to meet those rules at the 
time the way existed. It has been a way in existance. 

Dunn: What vlOuld you have to do to make this road conform 
to our standards? 

Burnham: They'd have to submit a Form "B", requesting 
whatever waivers needed, since Maestranzi vlill be 
requesting frontage on the same road. They're using an 
existing way for frontage that doesn't exist. 

Sarafini: Your regulations say a way in existance when 
the subdivision control laws were enacted. 

Knowles: Can we say this road presently provides frontage, 
would we say this road is up to grade? 

Dunn: We've got to get moving here time wise. 

The Planning Board received an extension, in writing, from 
the applicant's attorney, John Sarafini. A continuation 
of the discussion was scheduled for the Planning Board 
meeting of February 15, 1995. 

BY-LAW DISCUSSION: 
continued discussion of the By-laws and site Plan Review 
took place. 
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December 7, 1994 
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ESSEX PLANNING BOARD 
WEDNESDAY DECEMBER 7, 1994 

ATTENDEES: P. DUNN/CHAIRPERSON, S. PENNOYER, K. JERMAIN, 
J. KNOWLES 

MEETING CALLED TO ORDER AT 7:15 PM. 

MINUTES: MOTION: JOE KNOWLES MOVED TO ACCEPT THE MINUTES 
OF THE 11/16/94 MEETING AS AMENDED, SHELDON 
PENNOYER SECONDED, ALL WERE IN FAVOR, THE MOTION 
CARRIED. . 

KIMBERLY JERMAIN READ A LETTER FROM PLANNING 
BOARD MEMBER HOWARD ALTHOLTZ (ATTACHED) 
REGARDING THE CHANGES MADE TO THE PLANNING BOARD 
MINUTES OF THE 10/19/94 MEETING. 

Jermain: Howie is requesting we take action 
regarding his letter. 

Dunn: I think he should take that up when he's 
here. I will tell Howie that I told Eileen to 
give the Selectmen the minutes of the 10/19/94 
meeting they requested. 

Jermain: I would like to comment on this. I 
spoke with you on the phone about this when you 
said Sally O'Maley was using unapproved minutes, 
that you had given her. 

Dunn: I never said I gave Sally unapproved 
minutes. I said I gave Sally information from 
our minutes, I never gave Sally minutes. 

Jermain: But were they your quotes or 
information? 

Dunn: They were information, she is our 
correspondent, it was information from our 
meeting. I went from our minutes and came up 
with what information to give her. 

Jermain: I really feel that the minutes should 
not be made available to anyone, it doesn't 
matter who it is, until they are approved by 
this board. If people want to make comments and 
use their name, that's perfectly fine, then it's 
their opinion. Then they're not versions of 
minutes that haven't been approved . 
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Pennoyer: Sally O'Maley is not here anymore on 
a full time basis. So Sally will look to the 
Chairperson for information, a general overview 
of the meeting the following week that can be 
printed in the paper. I do, however, have a 
problem if the Selectmen, and I don't care who 
is involved here, as a Board are going to use a 
set of minutes to attack another board or an 
individual, then that's a problem. 

Dunn: I don't think it's fair to say it that 
way, you were not there. This goes back to when 
I simply asked that we do not call the Town 
Counsel, and all hell let loose. I called the 
Chairman of the Selectboard, because I did not 
think it was right. I copy this board on all 
correspondence. This board was copied on the 
memo which simply said please do not contact the 
Town Counsel, come through the Selectboard. If 
you want to talk to him, you can talk to him. 
This is a business arrangement, and I think a 
pretty good arrangement. When I wanted to talk 
to cassidy about Van Wyck's single family home, 
I simply called the Chairman, he said, 
absolutely, you come in Monday night and when 
he's free you can go to another room and talk to 
him and get the answers you need. I think we 
are in better shape with access to town counsel 
than we have ever been. 

This is Howie's problem. 

Douglass: I would like to comment on this, I 
think I can expedite this whole thing. 
Immediately following the 10/19/94 meeting Pat 
Dunn called me and told me that the section of 
the minutes relating to access to Town Counsel 
was going to be of interest to the Selectboard, 
and they were requesting a copy. At the meeting 
of 11/07/94 changes were made to the minutes, 
to page 2 and page 7. No changes were made to 
the page requested by the Selectboard (page 6). 
I would have felt comfortable copying anyone on 
that portion of the those minutes, because they 
were approved. 

Knowles: What makes these minutes "minutes" is 
the front page and the signature on the last 
page and a vote to approve. If you don't call 
them "minutes" you can send them anywhere you 
want. 

Dunn: We're sitting here, I won't call it 
wasting time, but Howie is having a problem 
between he and the Selectboard, I don't think 
that's our problem. 
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SABATINI: 

Pennoyer: I don't either. 

Douglass: If the Selectboard had requested a 
page that had been amended, I would not have 
released it until it was changed. I would copy 
anyone on portions of approved minutes that had 
no amendments. 

Dunn: Eileen and I looked for Sabatini's file and we 
couldn't find it; so they're coming back. 

BUILDING INSPECTOR: 

Sharon Barry : storage shed on Island Road, 20' off lot 
line, not an accessory building, no plumbing. 

MOTION: PENNOYER MOVED TO APPROVE THE APPLICATION 
FOR A STORAGE BUILDING 18' X 28' TO PROPOSED DWELLING 
FOR SHARON BARRY, ISLAND ROAD, LOT #2 AS SHOWN ON 
DRAWING DATED 12/7/94, JERMAIN SECONDED, ALL WERE IN 
FAVOR, THE MOTION CARRIED. 

Jeffrey A. & Glenna E. Garinger: application to enclose 
corner of house to make sun room/eating area off kitchen. 
Dimensions are 11' X 15', undersized lot 15,270 sf, has 
Conservation commission and Wetland Approval, meets 20' . . / 

setback, awa1t1ng Board of Health approval. 

MOTION: PENNOYER MOVED TO APPROVE THE APPLICATION 
FOR A SUN ROOM, ON LAKEVIEW ROAD, UNDER 6-4.2., 
FINDING IT MAKES IT NO MORE NON-CONFORMING, SHOWING A 
24' 10" SETBACK, THE SUNROOM IS 15' X 11', KNOWLES 
SECONDED, ALL WERE IN FAVOR, THE MOTION CARRIED. 

David and Daisy Nell Coffin: Application for single 
family home and garage at 189 John Wise Avenue. 

MOTION: PENNOYER MOVED TO APPROVE THE FOUNDATION 
PERMIT FOR DAVID & DAISY NELL COFFIN OF 189 JOHN WISE 
AVENUE, FINDING IT MEETS ALL THE NECESSARY SETBACKS 
AS SHOWN ON DRAWING DATED 10/17/94, JERMAIN SECONDED, 
ALL WERE IN FAVOR, THE MOTION CARRIED, SUBJECT TO 
BOARD OF HEALTH APPROVAL. 

Forest Avenue: Dunn questioned Dick Carter about a horse 
trailer being parked on the side of Forest Avenue. Dunn 
commented while driving the school bus, the trailer makes 
visability poor while picking up children. 

-" 
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9 Harlow Street: Dunn stated she had received a letter 
from Maryanne McCartney. McCartney (abutter) stated the 
house was approved as a two family, and is currently being 
used as a three family. Carter stated he is going to be 
visiting all multi family homes. Carter continued he 
would advise the board at their next meeting. 

CHRISTMAS SCHEDULE - PLANNING BOARD MEETINGS: 

Dunn requested the meeting scheduled for Wednesday, 
December 22, 1994 be cancelled or changed. 

Mike Davis: 

MOTION: JOE KNOWLES MOVED TO CHANGE THE NEXT 
SCHEDULED MEETING OF THE PLANNING BOARD FROM DECEMBER 
22, 1994 TO DECEMBER 14, 1994 AT 7:00 PM, PENNOYER 
SECONDED, ALL WERE IN FAVOR, THE MOTION CARRIED. 

Scheduled for 12/14/94 meeting at 7:00 PM. 

Bill Blackwood: 
Regarding building a barn on Walnut Park Road, 2 story 
structure, 28' X 32', lot is 8,030sf, non-conforming lot, 
has 58.5' frontage, meets the setbacks. Applicant stated 
a building permit was approved for this property within 
the last 3 years, it was, however, denied by the Board of 
Health. Pennoyer instructed the applicant he should go 
before the Appeals Board and seek a variance on the 
frontage. 

Maestranzi: 
New ANR plan, prior plan was abandoned. Proposed plan is 
on 67.9 acres, for four (4) lots. The condition of the 
road was the concern previously. This new plan gives 
better access to the lots, each lot has 150' of frontage, 
and available access through frontage, and new plan has 
turnaround easement for emergency vehicles. 

Knowles: Do you feel that road is up to spec. now? 

Sarafini: It's paved about half way up, the rest is 
gravel. But we're only planning four lots. 

Pennoyer: Has this town acknowledged this as an existing 
way? That's step #1. Step #2 is do all the proposed lots 
on that existing way have access through the frontage? 

Sarafini: In your by-laws, it states if the way was in 
existance when the subdivision control laws went into 
effect. That would tell us that we're eligible for the 
Form A treatment . 
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Knowles: What was required to allow this road to go in? 

Sarafini: The road was there. After the skating rink was 
built the road was expanded to its present configuration. 
There is fifteen feet of gravel, the road was put in the 
early 50's. 

Dunn: I would like to give this more time. However, our 
21 days is going to be up by our next meeting. 

Sarafini: We will grant an extension, so the board will 
have adequate time to review this. 

Dunn: We'll schedule you for January 4, 1995 at 8:00 pm. 

LOW LAND FARMS (PUBLIC HEARING ) : 

Pat Dunn opened the public hearing at 8:30 PM. Dunn 
stated Charles Clark, Attorney for Van Wyck, and Peter Van 
Wyck could not be at meeting tonight. Also sinceiBurnham, 
Altholtz and Ginn were not present tonight, it was decided 
to continue the public hearing. 

Knowles: I'm sure Van Wyck wouldn't mind if just Altholtz 
couldn't be here tonight, but since Burnham is not here, 
he reschedules; I have a problem with that. 

Dunn: I told Charles Clark if we run short on time, I 
would like to meet you at Town Hall with an extension, and 
Charles Clark said by all means. 

Jermain: There is no continuity between discussions. 

Pennoyer: The question here tonight is we have the public 
hearing opened, we can elect to continue the public 
hearing, we don't need to talk about Peter all night. 

Dunn: I told Sally O'Maley that since two members were 
not going to be present tonight, and Van Wyck and Clark 
couldn't make the meeting, it would probably be continued. 

MOTION: SHELDON PENNOYER MOVED TO CONTINUE THE 
PUBLIC HEARING ON LOW LAND FARMS UNTIL JANUARY 4, 
1995 AT 8:30 PM, JOE KNOWLES SECONDED, IN FAVOR WERE 
DUNN, KNOWLES AND PENNOYER, AGAINST WAS JERMAIN, THE 
MOTION CARRIED. 

Jermain: He has never filed this plan with the Town 
Clerk. They have nothing on file in Town Hall after 1990. 

Dunn: I don't understand that Kim, because I have gone in 
their with plans. 

. _-_".':" '"0" . _ > • • ~ •• ". 0 " __ " .-:.: •• ", •• _ • 
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Dunn: I don't know why they don't have this. " 

Jermain: If the public wants to see the plans, they 
can't. I've gotten calls from people who say where are 
the plans. 

Dunn: I will bring the plan myself to Town Hall tomorrow 
morning. 

Pennoyer: If they haven't been submitted to the Town 
Clerk, that's not our responsibility to check that out. 
If Peter hasn't submitted his plans to the Town Clerk, 
that's going to be ammunition for anyone against this 
plan, they're going to pull the rug right out from under 
him. 

Dunn: I agree that yes this plan should have been 
submitted to Town Clerk, but tonight with Maestranzi, 
Sarafini asked "do I put these in? and Kim said no I'd be 
glad to". That way we know what's happening, with Peter 
we never know what's happening. 

Robert Coviello: 
6 Burnham Court, addition 30' X 24', property has 210' of 
frontage, 1.73 acre lot. Applicant was advised by board 
he needs to go to the building inspector, as he meets all 
the setbacks, and it is not a non-conforming lot. 

Jermain: 

" 

Overlay s of Wetlands: Kimberly Jermain brought aerial 
photographs by the DEP with overlays showing the wetlands 
in Essex, the approximate cost is under $300. The 
Conservation Commission could also have a need for them. 
Joe Knowles stated he would check into monies for the 
purchasing of these maps and get back to the board. 

Donald & Melanie Burnham: Property was subdivided, the 
assessors office advised Kimberly that the document had 
only three signatures, and required four. 

Jermain: The thing that stuck in my mind was taking land 
from one parcel that had a building on it and making it 
non-conforming to make another conforming lot. Now 
they're trying to sell off all those parcels, they haven't 
built on the parcel that they got the approval for, and 
now it's for sale. I felt all along it wasn't right. I 
think we should run this by Brian Cassidy. 

Pennoyer: I had the whole package on this issue. Before 
we have Cassidy look at it, I want to make sure we know 
what our possibilities are on this. 

...... .: .......... ". ~-~-R-_ .. _:~-~::, .::". _". _ ...... :-.:.- .-::<', .-...... - . 
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Jermain: We need to ask Cassidy what happens when we 
haven't completed something like this, and if we find 
there was information that we did not receive that was 
pertinent to the decision. 

Dunn: Could we schedule a Monday night to go to the 
Selectmen's meeting and present this to Brian Cassidy? 

Pennoyer: I'd like an opportunity to review this before I 
go before Town Counsel, and prepare a list of facts. 

Dunn: Let's get through the Holidays and let's say the 
second or third Monday in January, ! will make an 
appointment with the Selectmen for some time with Town 
Counsel. 

Byrne Brothers: 

Jermain: Just for information purposes, John Coughlin has 
come in with a plan for the property behind the 
Sherwood's, he bought that strip so he has access through 
Hamilton now and he connects with Red Gate Road. It's 
wetlands, and he's planning a development in there. 

Pennoyer: The problem here is that we have a fault in our 
wetlands in that if Bryne was to convert that property 
tomorrow, we then could issue the special permit. 

Knowles: That's not just a problem with the water 
protection, it's the fault of how easy it is to change 
from residential to business use just because you feel 
like it. 

Pennoyer: The problem is that that end of town is slowly, 
by default, becoming the industrial side of town. 

Jermain: That's our water protection area. 

Pennoyer: We theoretically cannot approve this permit. 

Dunn: If we all agree on this, do you want to take a vote 
tonight? Because we need to make a decision on this in 
December, and I'd like to do this tonight. 

Jermain: If we deny him, is he going to turn that into 
industrial property? 

Dunn: He's trying to sell the property to Filias. 

Knowles: Under the horne occupation, isn't this beyond 
absurd? He can't do what he wants to do because of the 
water resource protection district. Is there anything we 
can do that would keep him from turning it into a business 
use? 

-' -. ..... 
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Byrne (con't ) : 

Jermain: It has to do with the number of employees. 

Dunn: He hasn't come in to discuss it. 

Knowles: They never came in here anyway. 

Pennoyer: To talk about whether he's coming in is not the 
point here, he came to us for a special permit, we went 
through the public hearing process, we visited his lot, 
the question is do we or don't we approve it? If we deny 
it, which is what we're moving toward, are we shooting 
ourselves in the foot, as planners? In other words, if he 
moves out of the house and calls it a commercial entity, 
then we won't have anything to say. 

Jermain: That would be a change of use and he'd have to 
get a special permit. My lawyer is on the planning board 
in Topsfield, and he told me that when an abutter comes in 
and makes a complaint about a project on the property next 
to them, that the Town of Topsfield turns it down always. 
Because they're interested in making everyone happy. The 
point is when something comes in that an abutter is 
opposed to, they take that into consideration. They would 
have to find an overwhelming reason to want to do it. 

Dunn: I own a piece of property, and I'm paying good 
taxes on it, and I work hard to pay for it, if I want to 
do something I should have the same right as the guy next 
door who says he doesn't want it there. 

Douglass: The Byrne's have a letter from the Planning 
Board saying "you've got to apply for a special permit, 
please have engineering drawings available", he paid the 
$100 for the application, I don't know what he paid Clay 
Morin, it probably wasn't cheap, and now we say "oops". I 
don't know what his recourse is, but he's out some money 
here. 

Knowles: His complaint would be with clay Morin. The 
property looks like an industrial use, but it's a home 
occupation. 

Pennoyer: We can't take on all the responsibilities 
here. This is a residential use, and the by-laws, under 
activities prohibited in the water resource protection 
district, 6-13(a), prohibit paving to this extent. 

Dunn: Is there anyway we could approve him with 
something? 
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Pennoyer: I'm perfectly happy to go along with that, but 
the main issue here is if we deny him tonight he's going 
to continue to operate. He's not going to build a 
catchment area, the water will still run off into the 
wetlands. Are we doing a disservice denying this? 

Knowles: I don't think we have any choice. 

Pat Dunn: 

MOTION: KNOWLES MOVED TO DENY THE SPECIAL PERMIT 
APPLICATION FOR JOHN AND MICHAEL BYNRE, OF 234 
WESTERN AVENUE FOR A PERMIT TO PAVE A PARKING AREA 
AND DRIVE FINDING THAT SAID CONSTRUCTION WOULD BE IN 
VIOLATION OF THE WATER RESOURCE PROTECTION DISTRICT 
BY-LAW, UNDER SECTION 6-13.3(A), SECONDED BY 
PENNOYER, ALL WERE IN FAVOR, THE MOTION CARRIED. 

Scott Petrowicz, is a Clerk of the Works. Is interested 
in Planning Boards, has moved to Essex. Would like to 
come to the next meeting, he'S worked a lot with by-laws, 
etc. I told him to come in the 14th. 

Pennoyer: He's coming in to market us, to pay him, to do 
some work. 

MOTION: JOE KNOWLES MOVED TO ADJOURN, SHELDON 
PENNOYER SECONDED, ALL WERE IN FAVOR, THE MOTION 
CARRIED. 

PREPAREO- BY ~ S '2l~ ~ ~~ 
ATTESTED BY: ~a.ue4e/ , ;b..~ 
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To: Essex Planning Board 

I request that the following changes be made to ~he Planning 
Board minutes of 11/16/94: prior to Dick Carter's presentation, I 
asked Eileen a couple of questions about her procedure and timing 
in connection with making corrections in the minutes. ! asked her 
to tell me when the corrections that the board made on November 
2d, to the minutes of the October 19th meeting were incorporated 
into the official version that is made available to the public. 
Eileen reolied that those corrections were made over the weekend 
of November 12th/13th. 

The reason I was asking these questions is because an issue has 
arisen related to potential improper distribution of unofficial 
Planning Board minu~es which I am formally asking the board ~c 
look into. On November 7th at a somewhat heated ~eeting between 
the Selectboard, the Community Development Commi~tee and the 
water Quality task force, min~tes of the planning board we~e used 
by one of the selectmen to make ? point about a supposed lack of 
respect for the Selectboard. At that meeting Ed Neal read from 
what he termed "an approved version" of Planning Board Minutes of 
the meeting of October 19th relating to a discussion on the use 
of Town Counsel. If the corrections to those minutes hadn't been 
incorporated into the 'official' version until the 12th or 13th 
of November, then Mr Neal could only have had an unofficial copy 
at the time of the Selectmeeting of November 7th. If true this is 
a serious problem and the board needs to find out how this 
occurred or those responsible should come forward. We have all 
too recently had the unfortunate experience of seeing attempts 
made to use the minutes of our board for political purposes. I am 
referring to the recent allegations of so-called minutes 
tampering, which although proven false wasted a lot of time and 
dragged the board through a lot of unnecessary dirt. 
The minutes are not public and can be changed up until the momen~ 
they are voted on by the board. ~hey are corrected if necessary 
and only then become available to the public. Premature 
distribution can damage the actions and intentions 
of the board or cause confusion and is improper. Generally the 
minutes are the only permanent record of our ac~ivities and their 
accuracy and integrity should never be in doubt, nor should ~here 
ever be more than one version in circulation. Thank you for your 
attention to this issue, 

. . .. 
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ESSEX PLANNING BOARD MEETING 

WEDNESDAY, NOVEMBER 2, 1994 

ATTENDEES: P. DUNN/CHAIRPERSON, H. ALTHOLTZ, K. JERMAIN, 
J. GINN, S. PENNOYER, W. BURNHAM 

MEETING CALLED TO ORDER AT 7:13 PM. 

Dunn advised the board that she researched a motion that carried 
by the Planning Board previously in which it says the Planning 
Board has the right to ask the applicant to hire an engineer 
(paid by the applicant) for subdivision applications. 

Dick Carter was not present at the meeting as he was called to a 
fire. 

Mail: 

Low Land Farms: 
A letter from Elizabeth Frye dated October 25, 1994 to the 
Essex Board of Health regarding Peter Van Wyck on the Low 
Land Farm Subdivision will be brought to the public 
hearing at the next meeting. 

A letter from Amy Sim/Essex Board of Health dated 7/18/94 
regarding Low Land Farms will also be brought to the 
public hearing. 

Methodist Church: 
A letter was read from Betsy Klopotoski, Methodist Church, 
to the Planning Board, complaining that their neighbor 
(Morrow) is jacking up his house and building a new 
foundation under it. The church expressed dissatisfaction 
that they were not notified (since they are a direct 
abutter) of work being done at Morrow's house. They were 
requesting a letter addressing the process. 

Dunn: A letter should go to the Methodist Church 
informing them the Planning Board is not the enforcement 
officer of the town. 

Pennoyer: We should send a letter stating we are not the 
responsible party. They should contact Dick Carter as 
building inspector to seek assistance with this situation. 

Altholtz: We should send a copy of the letter to Dick 
Carter as well. 
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MINUTES: 

Altholtz: On the Coolidge Trust property I would like it 
changed to reflect that the reason I voted as present was 
I did not feel the variance granted was proper. 

Altholtz: On page 7 I would like it changed to reflect 
that cassidy didn't tell me in order to obtain an 
injunction you must prove you're likely to succeed in the 
suit, I was saying that. 

Altholtz: On page 5 there is a reference to calling "Ed" 
and on page 8 referring to "Eddie", I would like to ask in 
the future when we communicate with the Selectmen, we 
should communicate with the whole board, not just 
determine how one member feels. 

Ginn: Does that mean we would have to go to a Selectmen's 
meeting? I don't think that's imperative. Everyone with 
a question does not have to come to a planning board 
meeting; they can contact the Chairperson. 

Pennoyer: I don't want to make this a cumbersome process, 
many issues do require a letter to the Selectmen, but not 
every issue. 

Ginn: Where B. J. Frye's wall on Apple Street is 
discussed, please add "in my opinion" prior to my 
statement. 

BUDGET: 

MOTION: PENNOYER MOVED THAT THE MINUTES OF THE 
10/19/94 PLANNING BOARD MEETING BE ACCEPTED AS 
AMENDED, ALTHOLTZ SECONDED, ALL WERE IN FAVOR, THE 
MOTION CARRIED. 

A memo was issued by Brian Dagle regarding the "FY 96" 
budget, requesting each town department submit new budgets 
forcasting costs, with a maximum increase of 2%. 

Dunn will work on this as it is due by 11/15/94, before 
the next scheduled meeting. 

Dunn indicated to the Board she would like to request some 
additional funds this year from the Finance Committee for 
the Planning Board secretary to organize the files stored 
at Town Hall. Dunn anticipates that as the town buildings 
are being inspected for ADA modifications, we may be 
requested to move or remove the files. 

Pennoyer felt all the drawings should be placed in the 
flat draws, filed under lot and parcel, as has been 
suggested in the past. 
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Warren Smith: 
Pennoyer read a letter from Town Counsel, Brian Cassidy, 
on the Warren smith property on Apple Street. Cassidy 
indicated his opinion of 9/14/94 remains unchanged as he 
has reviewed the assessor's records. 

Jon James/Storage Sheds: 
The applicant is seeking approval for additional storage 
sheds on Western Avenue. Conservation commission has 
approved the amended plan (James amended the initial plan 
per ConComm recommendations). 

James indicated the lot is 5.92 acres, the current 
proposal would cover 20,850 sf, added to the Phase I would 
be a total of approximately 47,000 sf, 18% of the lot is 
covered. 

Pennoyer: The grandfathering issue and paving impervious 
area in the water resource protection district are the 
main areas of concern. 

James: I am a part of this community. I don't believe we 
have a negative impact on the community. I have spoken to 
and allowed each of my neighbors to have input. If they 
asked me to change lightbulbs, I changed the lightbulbs. 
Every request I have received, I have acted on. It may 
not be the prettiest facility in town, but I think people 
think I'm doing the best job I can. We've landscaped and 
worked with the lighting to make this as attractive as 
possible. 

Pennoyer: We need to be careful with the impervious 
area. We need to be standing on solid ground. We need to 
review the file, and review Town Counsel's opinion on the 
grandfathering issue as it pertains to Phase II. 

Altholtz: I don't recall the details on whether they're 
including wetlands in the 25% figure. This project is not 
without it's opponents. A lot of people don't like it. 

Fryklund: Who are they? Do you have a list? 

Altholtz: No. All of us have heard concerns 
aesthetically what it does to that end of town. 

James: All you people hear is the bad news, you don't 
hear the good. I've been there for ten years. Some 
people are happy with it, we hear good comments. 

Pennoyer: Dick Carter mentioned that upon completion of 
Phase I you were to provide Asbuilt drawings that show the 
paved area. It should be given to Dick Carter so he can 
put in on file. 
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Dunn: Should we have them come back to the next meeting? 

Pennoyer: Let's revisit the file and request input from 
Town Counsel in a letter. That legal rUling had a 
specific date regarding the beginning date of 
construction. 

Altholtz: Why do you need those sodium vapor lights? 
Couldn't you have a motion sensor light, instead of having 
those lights on all night long? 

James: No. The lights are for security, part of this 
business is people want to know their belongings are safe. 

Dunn: We'll put you on the agenda on 11/16/94 at 8:00 PM. 

James: Can't you review the file and verify the 
situation, do we have to come back? 

Dunn: Yes, and we don't meet again until the 16th of 
November. 

Ginn: It is rude of this Board not to have all the 
information pertinent to the items on the agenda, and 
requiring the applicant to come back to an additional 
meeting. 

John Maestranzi: 
ANR application and plans for Western Avenue Realty 
Trust. Four lots in Hamilton and four in Essex, all lots 
have 150' of frontage as required, and they have a minimum 
of 150' of lot width at building set back as required by 
zoning. Prior plan was approved in 1988 for approximately 
50 condominiums on a Form A. 

Burnham: Is that an approved sub-division road? 

Sarafini (Applicant's Attorney): It was approved in 1988 
for the condo complex. It was decided at that time that 
the road was satisfactory for the large complex. 

Burnham: I believe it was approved at that time because 
it was believed that you were going to improve that road 
for the subdivision. I'd like to see that road brought up 
to reasonable standards and a reasonable access for a 
turnaround prior to getting an approval for this ANR. 

Sarafini: If you're coming in under a Form A, per the 
regulations, you need to have a way in existance. 

Pennoyer: An ANR approval says we acknowledge that that's 
an existing, viable way. 

Sarafini: These are very large lots. We would be willing 
to restrict these lots to no more than four dwelling 
units. 
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Burnham: I would like to see that road brought up to 
reasonable standards with a cul-de-sac built out. The 
individual access is supposed to be through the frontage, 
so there will need to be four drive-ways, or at least the 
ability to have four drive-ways. You're going to be 
selling these units to people that are going to assume 
there's a road up there, and that it's going to be 
maintained. You're essentially quadrupling the traffic up 
there. 

Ginn: This proposal could benefit the town, it is 
something similar to next door. Some work needs to be 
done, as I recall that access, it is pretty "rough". 
Could you physically drive a safety vehicle (fire vehicle 
or ambulance) to the cul-de-sac, turn around and drive 
out. 

Sarafini: Presently, no. 

Pennoyer: I agree with Westley and Joe, if the plan shows 
where the proposed frontage is being taken, and the road 
deviates that area and goes outside of that and is 
actually coming from another area, if a drive-way for a 
lot comes near the end of the cul-de-sac, you're driving 
on someone elses property. I would like to see assurances 
that they will stay large lots. 

Burnham: By approving an ANR we are acknowledging that 
the subdivision control regulations that we have do not 
apply. 

Sarafini: We would be willing to create a covenent saying 
there would never be more than four dwelling units on this 
property, if someone wanted an in-law apartment, they 
could come back to you and request an approval for that. 

Burnham: What we're saying is there would never be more 
than eight dwelling units up there. I'm concerned about 
the road, or lack of. I'd like to see something that says 
you'll build that road up to minimum standards to consider 
it frontage. 

Pennoyer: If we follow through with a Form A, can we 
stipulate the road condition? 

Burnham: We don't have to approve any building permits 
until that road is built. 

Dunn: This is very early in the process. 

Burnham: This isn't early on, this is a Form A, we have 
21 days. 

Ginn: I'd like to have the previous minutes researched on 
this prior to the next meeting. 
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Sarafini: In order to move forward on this and agree to 
only four lots, the applicants needs some reasonable 
conditions on what you're going to do on that road. The 
issue is going to be how expensive is this going to be, 
you may say you want this whole road paved. 

Burnham: I'm talking minimum standards. I'd like to see 
at least a sixteen foot pavement, it's a 1,200 foot road, 
and a turnaround. 

Betsy Fawcett: I don't see how this can be an ANR, since 
the road has not been statutorily accepted by the town, I 
would think this would have to be a sub-division. 

Fred Fawcett: Well, the road would have to be built 
first. 

Dunn: Does the board want to continue that at the next 
meeting? 

Burnham: We have to decide this at the next meeting. 

Ginn: Do you folks have any idea how you'd like to expand 
that roadway? 

Sarafini: We'd like to discuss that when we come back at 
the next meeting. 

Dunn: I'm putting you down on 11/16/94 at 9:00 PM. 

Gay brook Garag e / Stan Collinson: 

Application is for a permit to build a CITGO canopy over 
the gas pumps. 

Dunn: I am turning the meeting over to Westley Burnham, 
as I am an abutter to the property. 

Collinson: has spoken with his abutters since the last 
meeting, including those who don't abutt his property but 
those who view it from their property. Collinson brought 
letters from all abutters stating they were aware of what 
he was proposing. 

Altholtz: One of the things discussed at the last 
meeting, in addition to getting letters from abutters, was 
coming up with other possible designs. Did you look into 
other possible designs? 

Collinson: 
they want. 

This is CITGO's canopy, this is the design 
This is a CITGO station. 

Pennoyer: I think Stan has done a very thorough job going 
to the neighbors. I was very outspoken at the last 
meeting because of the high impact on the neighborhood. 
However, Stan's done his job and the Planning Board cannot 
do design review, we need to move forward on this. 
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Altholtz: I agree Stan has honorable intentions. 

Collinson: Does this board have the right to enforce 
design restrictions? 

Burnham: No, but we need to ensure that this plan is no 
more detrimental to the neighborhood. If you've been to 
all your neighbors and no one objects to this, then we can 
find it no more detrimental. 

Altholtz: I disagree, we can do better than this CITGO 
sign. Have you ever heard of CITGO modifying the design 
of a canopy to accommodate a neighborhood? 

Collinson: I don't know, I'm sure they probably have, but 
I don't know. This Board does not have the right to 
restrict aesthetics, and I don't think this board should 
be dictating it. I'm the one filing the application and 
I'm paying for it. 

By -Laws 

MOTION: PENNOYER MOVED TO APPROVE THE PLAN FOR STAN 
COLLINSON OF GAYBROOK GARAGE FOR A CANOPY PER PLAN 
DATED 11/10/77, CONSTRUCTION DRAWINGS DATED 11/8/90, 
REVISED 8/21/92, FOR A TWO (2) COLUMN CANOPY BY 
CITGO. THIS PLAN HAS BEEN REVIEWED BY ABUTTERS AND 
THOSE WHO VIEW THE PROPERTY FROM THEIR PROPERTY AND 
FIND IT NO MORE DETRIMENTAL TO THE NEIGHBORHOOD THAN 
EXISTING NON-CONFORMING USE, GINN SECONDED, IN FAVOR 
WERE BURNHAM, PENNOYER, GINN, DUNN ABSTAINED AS 
ABUTTER, ALTHOLTZ WAS OPPOSED, AND JERMAIN VOTED 
PRESENT, THE MOTION CARRIED. 

Dunn: Can we schedule some time to meet to discuss the 
by-laws? We apparently are not going to get to it at the 
regularly scheduled meeting. 

Burnham: Once we get started with it, reviewing the 
by-laws will move quickly. 

Dunn: How about next Tuesday evening from 7:00 to 8:30 
PM? 

Altholtz: Why don't we just stay until 11:00 PM tonight? 

Dunn: We have not had the OK from the Selectmen. 

Dunn: I'll have to remember to post this meeting. 
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Altholtz: 

1. APPLICATION CHECK LIST: 

We agreed on 8/12/93 to use the new application 
checklist forms in conjunction with building permits, 
and we never started using them. 

Pennoyer: They need to be available at Town Hall so 
people can pick them up there. 

Burnham: We should get them to Dick Carter also. 

2. APPEALS BOARD: 

Altholtz: If we strongly disagree with an appeals 
board decision we can appeal it within 20 days of 
their decision. We need to work more closely with 
the Appeals Board. We are supposed to get notice 
within 21 days of a hearing. That gives the Planning 
Board an opportunity to give them a recommendation. 

Burnham: That's only on a variance, not if they're 
appealing a decision of ours. 

MOTION: PENNOYER MOVED THAT THE PLANNING BOARD 
SHOULD ENSURE THEY ARE BEING NOTICED ON APPEALS 
BOARD HEARINGS AT LEAST 21 DAYS BEFORE THE 
HEARING. UPON RECEIPT OF THE NOTICE FOR A 
REQUEST FOR A VARIANCE THE PLANNING BOARD WILL 
PLACE THE MATTER ON THE AGENDA FOR THE NEXT 
MEETING, AFTER DISCUSSION AND A VOTE OF THE 
BOARD WHETHER OR NOT TO PROVIDE A RECOMMENDATION 
TO THE BOARD OF APPEALS ON A PROPOSED COURSE OF 
ACTION, ALTHOLTZ SECONDED, ALL WERE IN FAVOR 
WITH BURNHAM AND DUNN VOTING PRESENT, THE MOTION 
CARRIED. 

Burnham: If I were 
of Appeals, I would 
with another board. 
we are requested by 
thing. 

seeking a variance from the Board 
not take kindly to having to deal 

Our input is not mandatory, if 
the Appeals Board, that's one 

Ginn: We should get the agenda of the Appeals Board, 
at the beginning of our meeting set aside a few 
minutes to discuss the agenda. 

Burnham: We need to make a priority of reviewing the 
mail at the beginning of each meeting. 

Pennoyer: When those meeting notices come into us, 
we should copy them and put them around the table, so 
we can decide whether we want to respond or not. 
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Altholtz: Under 6-4.2, what usually happens is 
people bring letters from abutters that agree with 
them. You don't know by omission who disagrees with 
the proposed plan, and some abutters may not even be 
aware of what's proposed. I would like to make it a 
practice that we notify the abutters. 

Burnham: Why don't we do that for everyone, why are 
we persecuting those people with non-conforming lots, 
especially since 2/3 of the lots in town are 
non-conforming? 

Altholtz: A partial way of measuring substantially 
more detrimental is abutter input, that's very 
important. 

Burnham: I think in order to change this, you'd have 
to change the by-laws. 

Pennoyer: It seems cumbersome. It seems that 6-4.2 
now will be limited, and we don't have the time to 
notify abutters. That would involve going to the 
Board of Assessors, getting the list of abutters and 
abutters-to-abutters and notifying them through a 
letter sent registered mail, that is the procedure we 
would take. I don't think we can do that. 

Altholtz: If the issue is whether it's a detriment 
to the neighborhood, then you want the abutter 
input. Either we should get letters from all 
abutters or we shouldn't accept letters from any 
abutters. We shouldn't get them from selected 
abutters. 

Burnham: Are you implying that is what's happening? 

Altholtz: Absolutely. 

Ginn: Are you saying that applicants have actually 
omitted abutters? 

Altholtz: Yes. I guarantee that's what's 
happening. If I was going to try to do something, 
and I had a neighbor that didn't like me, I'm not 
going to go to him and ask his opinion on my 
project. I'm going to go to people that I know are 
going to approve it. 

Burnham: That letter that you saw tonight was not an 
approval, it was just a letter saying they had seen 
the plan. I cannot think of one instance under 6-4.2 
where an abutter was omitted. 
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Altholtz: You can say not one abutter was ever omitted? 

Burnham: To the best of my knowledge, yes. 

Jermain: The instance of the church tonight gives the 
impression of how abutters feel, that they should be 
notified. 

Pennoyer: But in that instance, it's not the 
responsibility of the Planning Board. 

Jermain: I'm just saying, abutters think they are going 
to be notified, they don't think they have to puruse the 
paper. I've heard it more than once, people ask me if 
they're going to be notified. It may be a misconception, 
but that is what they think. 

Altholtz: I'm just saying we should hear from all 
abutters, not just some. 

Ginn: What you're suggesting is they give us an abutters 
list so we can checkoff to see that all the abutters have 
been notified? 

Pennoyer: If the applicant goes to the assessors office, 
they write out their abutters, the assessors look at it to 
verify it's complete and sign it. The applicant then 
brings the list and letters here and we verify that all 
abutters have been notified. 

Burnham: If we're going to change the rules, we're going 
to change it for everybody, and do it every time. 

MOTION: ALTHOLTZ MOVED THAT WHEN THE BOARD HAS AN 
APPLICATION BEFORE IT UNDER 6-4.2, IF ABUTTER INPUT 
IS GOING TO BE CONSIDERED TO DETERMINE IF IT IS 
SUBSTANTIALLY MORE DETRIMENTAL TO THE NEIGHBORHOOD, 
WE ASK THE APPLICANT TO PROVIDE US WITH A LIST OF 
ABUTTERS, SO WE CAN COMPARE THE LIST OF ABUTTERS WITH 
THE LETTERS SUBMITTED WITH THE APPLICATION, PENNOYER 
SECONDED, IN FAVOR WERE ALTHOLTZ AND JERMAIN, OPPOSED 
WERE BURNHAM, PENNOYER, AND GINN (DUNN WAS PRESENT), 
THE MOTION DID NOT CARRY. 

SITE PLAN REVIEW: 

Pennoyer: I would like a motion that I can revisit Site 
Plan Review. 

Burnham: You lost a lot of credibility last year. My 
suggestion is to clean up the by-laws first and get that 
approved. It won't go through again until we clean up 
what we already have, because we'll be making more 
complicated and intricate by-laws. 
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Pennoyer: I don't necessarily have a different point of 
view Westley, I'm just suggesting we take a look at it, 
maybe we end up saying forget it. 

Burnham: I'm all in favor of · looking at it, but I 
recommend we look at what we've got first. 

Altholtz: I think we should bring Site Plan Review to 
Town Meeting of '95, but be more organized about it. 
That's what I heard at the last Town Meeting, "get 
yourself more organized, and bring it back". I think to 
bring it back in '96 is crazy. We should open up the 
process, and bring more people in. 

Dunn: I'm not against reviewing it. 

Burnham: If you bring it to Town Meeting, and it doesn't 
pass again, you'll never get it through. I don't agree 
that you should be able to bring it back every year. It 
was defeated, and it shouldn't come back for two years 
acccording to our by-laws. I understand the technicality 
there, but a private citizen couldn't bring it back every 
year, and we should have the same obligation not to waste 
people's time. 

Dunn: We agreed previously that we would go through the 
by-laws first. I don't think we'll have the time to do 
both, since we're having a hard time fitting in the 
by-laws as it is. 

Ginn: I think we can do both, review the by-laws and 
revisit site Plan Review. 

Dunn: So, we'll meet Tuesday night from 7:00 - 8:30 PM. 

MEETING ADJOURNED AT 10:10 PM. 

<: 

PREPARED BY. _ cfi ~/~<:O 5:J':'; 

TO: --0C2#{!U/'O Ji2 ~ ATTESTED 



ESSEX PLANNING BOARD 

WEDNESDAY, OCTOBER 19, 1994 

ATTENDEES: P. DUNN/CHAIRPERSON, J. GINN, S. PENNOYER, K. 
JERMAIN, W. BURNHAM, H. ALTHOLTZ, J. KNOWLES 

MEETING CALLED TO ORDER AT 7:12 PM. 

MINUTES: 
H. ALTHOLTZ MOVED TO ACCEPT THE MINUTES OF THE 10/5/94 
PLANNING BOARD MEETING, W. BURNHAM SECONDED, ALL WERE IN 
FAVOR WITH DUNN VOTING PRESENT, THE MOTION CARRIED. 

TURTLEBACK ROAD EXTENSION: 
Discussion ensued regarding the discussion with Town 
~ounsel at the planning board meeting of 10/05/95 at 
which it was decided that legal action would be taken to 
prevent Peter Van Wyck from continuing to install 
utilities or water lines on Turtleback Road extension. 

Dunn: the Selectmen said they did not receive a letter 
from the Planning Board reiterating the vote taken to 
seek legal action. . 

Douglass: I faxed it to the Selectmen last Friday, and 
also delivered the hardcopy to Town Hall. 

Altholtz: Can I suggest something? Why don't we wait 
for scottie Robinson to arrive at the meeting to 
continue this discussion. 

BUILDING INSPECTOR, DICK CARTER: 

Sally & Paul Banville: Choate Street, received 
foundation approval from planning board on 9/7/94. 

MOTION: PENNOYER MOVED TO APPROVE THE BUILDING 
PERMIT FOR THE PLAN OF SALLY & PAUL BANVILLE AS 
SHOWN ON DRAWING DATED 10/18/94, TO BE CONSTRUCTED 
ON FOUNDATION APPROVED ON 09/07/94, PENDING BOARD 
OF HEALTH APPROVAL, AND POTABLE WATER 
AVAILABILITY, ALTHOLTZ SECONDED, ALL WERE IN FAVOR 
WITH DUNN VOTING PRESENT, THE MOTION CARRIED. 

Paul & Carolyn pittman: Map #42, #175, 10 acres, 
application for foundation siting for single family 
dwelling on Southern Avenue. Approve by Conservation 
Commission on 9/13/94. Application was denied by 
Planning Board, they went to Board of Appeals where they 
received variance on frontage requirement with following 
conditions: 
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1. only one single family dwelling would exist on 10 
acre lot 

2. the right of way of Coolidge Trust cannot be 
altered 

MOTION: W. BURNHAM MOVED TO APPROVE THE 
FOUNDATION PLAN FOR A SINGLE FAMILY DWELLING FOR 
PAUL AND CAROLYN PITTMAN ON SOUTHERN AVENUE PER 
PLAN DATED 7/7/94 BY NORTH SHORE SURVEY 
CORPORATION FINDING IT MEETS ALL APPLICABLE 
REQUIREMENTS OF BY-LAWS EXCEPT FRONTAGE AND A 
VARIANCE WAS GRANTED BY BOARD OF APPEALS, KNOWLES 
SECONDED, OPPOSED WERE K. JERMAIN, P. DUNN, 
ALTHOLTZ PRESENT, IN FAVOR WERE BURNHAM, GINN, 
PENNOYER AND KNOWLES, THE MOTION CARRIED. 

Jermain: the Coolidge Trust was violated, and as I 
understand it they subdivided that land, I don't feel 
that's right. I'm against the variance being granted by 
the Board of Appeals. 

Carter: the town made that lot non-conforming, they had 
frontage on Southern Avenue preyiously. 

Dunn: I am surprised they got the variance, due to the 
Coolidge Trust, I disagree with the Board of Appeals 
decision. How could the board of appeals overrule what 
one man wanted done with that land? I thought this was 
sacred, he said he wanted that land for the people of 
Essex to enjoy. I would never want to entrust anything 
I had in the Town of Essex. 

Burnham: The variance has been issued, we're wasting 
our time on this. It's completely irrelevant whether or 
not you agree with the decision of the Appeals Board. 
One other issue I'd like to address would be adequate 
access for public safety vehicles. 

Pittman: a ten-wheeler just went up there this morning, 
I'm sure there's adequate access. 

Peter Van Wy ck/ Turtleback Road: Application for a 
single family dwelling on 25 acre lot. 

B. J. Frye: this board should go to take a look at this 
property. 

Dunn: I'm concerned about adequate access, is there 
frontage? 
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Burnham: We should be treating Peter Van Wyck the same 
as any other applicant. 

Jermain: We're getting an injunction to stop the 
- installation of utilities on this property. 

Altholtz: This could put this whole episode to rest. 
We could approve this plan with a stipulation that no 
further sub-division will take place. 

Burnham: Regarding adequate access, we just approved a 
plan for Means', did that have adequate access? 

Carter: I'll request a plot plan by the next meeting 
from the applicant. 

Ginn: We need something showing frontage. Let's ask 
Van Wyck to bring additional information with frontage, 
etc. 

Dunn: is there adequate access, and what is the 
situation for emergency vehi9les? 

Burnham: we just approved the siting of a house about a 
1/2 mile up on Southern Avenue ~nd the only member 
concerned about adequate access was me. We approved a 
four lot subdivision on a 12' road on the other end of 
town in the last month, and no one was concerned about 
adequate access. I would like to see Mr. Van Wyck 
treated the same as any other applicant. This is for a 
single family building permit application. 

\ Jermain: this is not a single family house lot. It's 
~ pretty unbelievable to assume it is. He would not be 
laying these utilities out there for one house lot. 
He's going to do whatever he wants. 

Altholtz: I wouldn't be the slightest bit melancholy to 
see this whole thing put to rest. If we put a 
restriction on this saying no further subdivision of 
this property, wouldn't we be in much better shape? 

B. J. Frye: You should go see the site and take a look 
at what he's proposing. 

Dunn: would the board like to visit the site and 
inspect the property? 

Burnham: we should ask Peter if it's alright for us to 
visit the property. 

Dunn: I'll call Peter and get permission, and let you 
know. 
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David Coffin: 
David and Daisy Nell Coffin, 189 John Wise Avenue, Form 
A, plan by North Shore Survey, required frontage is 
present, required setbacks and sidelines are present, 
lot is 6.9 acres. 

John Lampi: 

MOTION: ALTHOLTZ MOVED TO APPROVE THE BUILDING 
PERMIT FOR DAVID AND DAISY NELL COFFIN OF 189 JOHN 
WISE AVENUE, THE BOARD FINDS SUFFICIENT FRONTAGE, 
AND THAT IS DOES NOT MAKE IS NON-CONFORMING, 
PENNOYER SECONDED, ALL WERE IN FAVOR WITH DUNN 
VOTING PRESENT, THE MOTION CARRIED. 

Form A, Western Avenue, off County Road, meets frontage 
requirements, four house lots proposed, ANR. Westley 
Burnham is abstaining from discussion and vote as he is 
abutter. 

Ginn: have you had discussions with DPW regarding 
water? 

Lampi: yes, we are submitting a plan to Damon, we were 
talking about bringing an 8" li~e in, with a hydrant. I 
need to see what DPW would be looking for. 

Altholtz: how do you create lot #19? The lots in -an 
ANR must have sufficient frontage. 

Ginn: it states on the plan that he is conveying that 
lot to an abutter. 

Altholtz: I don't think we have the power to create a 
lot that has no frontage on an ANR. 

MOTION: PENNOYER MOVED TO APPROVE THE ANR PLAN 
FROM JOHN LAMPI, WESTERN AVENUE, SHOWING THE 
SUBDIVISION OF 5 LOTS PER PLAN DATED 10/04/94 BY 
JAMES KLOPOTOSKI SEEING LOT #'S, 15, 16, 17 AND 18 
COMBINED WITH LOT A MEET MINIMUM ROAD FRONTAGE, 
AND LOT #19 IS NOTED AS A NON BUILDABLE LOT, AND 
IS TO BE CONVEYED TO ABUTTER FOR CONTIGUOUS USE, 
GINN SECONDED, ALTHOLTZ AND JERMAIN VOTED PRESENT, 
VOTING IN FAVOR WERE PENNOYER, GINN, KNOWLES AND 
DUNN, THE MOTION CARRIED. 

ALTHOLTZ: I'd like to amend the motion to add that the 
conveyence will take place simultaneously with the 
recording of the plan. 

Burnham: Can I speak to that? It does concern me, and 
I am an abutter, and I am abstaining from the vote. I 
am the abutter this land will be conveyed to. How can I 
simultaneously transfer land that is not currently 
recorded in land court yet. This is unreasonble. 
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Dunn: it is mentioned, though, that the land will be 
conveyed to an abutter, isn't that sufficient? 

Ginn: If it does not go to an abutter, it automatically 
converts back to the contiguous lot. 

Altholtz: I'll withdraw my amendment to the motion, we 
should request advice from Town Counsel on this. 

scottie Robinson: 
scottie is here to have answers to her questions; 
Jermain read the letter sent by Robinson on 8/19/94. 

Robinson was seeking information regarding the 
Turtleback Road Extension. The questions are as 
follows: 

1. What is status of application for extension of 
Turtleback Road Extension. 

The Board indicated that it is in litigation right 
now. The Planning Board rescinded the approval, 
and it is the opinion of the Planning Board that 
he does not have an approyed subdivision plan. 

2. Who grants permission and oversees installation of 
water mains? 

The Board indicated that the Department of Public 
Works is responsible for overseeing water lines 
being laid. 

3. Is there still an application before the board for 
the extension of Turtleback Road? 

The Board responded "no". However, the applicant 
did submit an application to the Board tonight for 
a single family dwelling on that property. 

Altholtz: We asked at the last meeting to take legal 
action to have the work currently taking place at the 
Turtleback Extension terminated, because we learned that 
the cease and desist order was not the appropriate 
action for utilities and water lines. 

Jermain: but it has been two weeks since that motion 
was made. 

Dunn: the selectmen have the letter from us. I can 
call Ed Neal to find out what the status is. 
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Robinson: Brian Cassidy was here at that meeting, when 
that motion was made. 

Altholtz: I asked Brian Cassidy what was happening this 
week, because I had received a couple of calls about . 
continued activity. He said he would either do it by 
the end of this week or he would seek a voluntary . 
agreement to cease activity by the end of the week and 
file that with the court. 

Burnham: how did you hook up with Cassidy? 

Altholtz: I called him on the telephone and asked him 
what was going on. 

Burnham: we got a letter from the Selecmen specifically 
prohibiting us from contacting Town Counsel directly. 

Altholtz: that's too bad. We need to know what's going 
on. If he doesn't want to talk to me, he doesn't have 
to talk to me. If they want to bill me back through my 
tax bill for speaking to him for five minutes, that's 
fine. We need to know what's going on. 

Jermain: he has told the state that he has an approved 
subdivision for twelve lots up there. He has already 
stated what he is doing. He's not just building a road 
on his land, he's planning a subdivision. 

Altholtz: we believe he is in violation when he is 
proceeding with the subdivision. 

Jermain: we need to answer scottie's questions. 

Ginn: scottie was at the last meeting when we voted to 
seek legal action to stop the work up there. Scottie 
has told us this evening that she was at the Selectmen's 
meeting and that's just what is happening. 

Robinson: on Monday morning I asked Pat where they were 
at with this. Pat said she didn't know, she had not 
received a letter from this board, ten days after the 
vote. That's why I went to the Monday night Selectmen 
meeting, it would not have happened if I had not been 
there, saying please, please, please. 

Ginn: what are we supposed to do, send it certified 
mail to the Selectmen? 

Dunn: Eileen came to my house, I signed the letter, and 
she delivered the letter, and faxed it earlier. 

Altholtz: is there some reason why that letter did not 
go until Friday? 
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Douglass: I was never asked to send a letter. Four or 
five days after the meeting I called Pat and asked i'f 
she thought there was a letter going to the Selectmen. 
Pat advised me to call Ed and ask him if he needed a 
letter. I called Ed and inquired if they were waiting 
for a letter, because I had not been instructed to send 
anything. Ed said it would make sense to send a memo, 
just to have it on the record, but he felt sure Town 
Counsel was moving ahead on it. 

Burnham: When the Selectmen hired a new Town Counsel 
they sent us a memo advising us we needed to go through 
the Selectmen to communicate with the Town Counsel due 
to the cost. 

Jermain: Cassidy was the one suggesting an injunction. 
We asked him if our making the motion would make this 
happen, and he said yes. It shouldn't take a month for 
us to get him to stop, and now the applicant has come in 
with a new plan. It was not made clear that a letter 
from us was required. 

Douglass: cassidy said he was meeting with Tierney to 
get caught up on this case, I don't think he could put 
this into motion without any information. He did not 
tell us when he was scheduled to meet with Tierney, but 
I suspect that this process doesn't move as fast as 
you'd like to think. 

Burnham: It's in motion now. The Selectmen have 
received their letter. 

\ Altholtz: When I asked him, Cassidy told me that in 
order to obtain an injunction you must demonstrate that 
you're likely to succeed on the lawsuit. Cassidy said 
he was concerned about the mortgage issue, since he's 
placed a mortgage on the property. cassidy will have to 
argue in court in" order to get the injunction that it is 
likely that the Town will win the ultimate lawsuit. He 
said by the end of the week he will either get the 
injunction or have a voluntary agreement from the 
applicant to cease work up there and he will file that. 

4. Does Turtleback Road meet town code for a public 
way, since it's now in private hands? 

Burnham: Absolutely, it's been up there for 
twenty years now. It's an adequate road. 

Frye: it's a private way. 

Burnham: There's a whole procedure that must be 
following in our subdivision regulations when a 
private way is going to be turned into a public 
way. There's about six to nine months worth of 
work usually before that can be done. 



ESSEX PLANNING BOARD -s- OCTOBER 19, 1994 

By-laws: 

Pennoyer: the DPW would love any excuse not to 
take a road over. 

Robinson: I would like in the minutes my great 
discomfort that it took two months to get answers 
to my questions. I am extremely distressed that 
there was 14 days between the vote to file an 
injunction and the meeting of the selectmen to 
accomplish this. I'm astonished that it took so 
long to get these answered. 

Dunn: We need to get some time to work on the By-laws. 
If we could meet one extra night, since we have to be 
out of here by 10:00 at every meeting. Maybe we could 
form a small committee of three to four members that 
could meet one extra time each month. I checked to see 
if we could meet at the Fire station. 

Burnham: we need to start at the beginning of the 
by-laws and work our way down. 

Dunn: I don't have much on the agenda for our next 
meeting. Why don't we stop eve~ything else at 8:30 PM 
and get to to work on the by-laws. At that meeting we 
can decide if we need to start meeting one extra time 
per month. 

Altholtz: What about our decision to ask the Selectmen 
if we could stay one hour later at the school? 

Dunn: I did mention it to Eddie. They really don't 
want to unless it is on an emergency basis. Because if 
they let us stay later, everyone else will want to. 

Burnham: The Selectmen feel we should stay within the 
budget as much as possible, unless it's a one-shot deal 
with some pubic hearings or something because the 
over-time rate for the custodians is somewhere between 
17.00 to lS.00 and hour. 

Byrne Brothers: 
Dunn: we need to make a decision on Byrne Brothers 
pretty soon. 

Pennoyer: we have until the end of December to act on 
this. 

B. J. Frye/Apple Street: 
Dunn: Bruce Julian asked me about your stone wall; if 
it needs a permit since it's a scenic way. 
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Burnham: a public hearing would be required since it's 
a scenic way. 

Frye: it never occurred to me that a public hearing 
would be required. 

Dunn: maybe we should schedule and hold the public 
hearing, just to be sure. 

Ginn: as long as it's approved by the DPW, and you get 
a letter stating they allow you to construct a stone 
wall, and it will not hinder safety, traffic or anything 
else, it's alright. 

H. Altholtz: 

Storage Facility : 
Altholtz: I've received several calls about the storage 
facility, that they're clearing land and appear to be moving 
forward on something. We should send them a letter informing 
them if they're going to hot-top an~ore they will need to come 
before the planning board. 

Pond Street / Urbicides: 
When we asked Dick Carter about the urbiciding, Dick reported it 
was the home owner; but it's in the water resource protection 
district. 

Burnham: if it's private property, the owner can spray anything 
they want. 

Altholtz: urbiciding in the water resource protection district 
is not a good idea. 

Pennoyer: it is a domestic use . 

Ginn: if they used "round-up" it does not go any further than 
the plant. You spray it on the plant and it chokes the plant's 
ability to suck in water. It does not go into the ground or 
effect anything else. 

Altholtz: if you're using it for non-domestic purposes, you 
have to seek a permit. 

LOW LAND FARMS - PUBLIC HEARING: 

PREPARED 

ATTESTED 

MOTION: BURNHAM MOVED TO SCHEDULE A PUBLIC HEARING FOR 
PETER VAN WYCK OF TURTLEBACK ROAD ON LOW LAND FARM 
SUBDIVISION FOR 11/16/94 AT 8:30 PM, KNOWLES SECONDED, 
ALL WERE IN FAVOR WITH DUNN PRESENT, THE MOTION CARRIED. 
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ATTENDEES: P. DUNN/CHAIRPERSON, H. ALTHOLTZ, K. JERMAIN, 
J. GINN, W. BURNHAM 

MINUTES OF 9/21/94 MEETING: 
MOTION: WESTLEY BURNHAM MOVED TO ACCEPT THE MINUTES 
OF THE 9/21/94 PLANNING BOARD MEETING WITH THE 
ADDITION OF PENNOYER'S COMMENTS ON MAESTRANZI, THE 
ADDITION OF BURNHAM'S COMMENT ON BYRNE BROTHERS, THE 
ADDITION OF ALTHOLTZ'S COMMENTS ON REQUESTING 
ADDITIONAL MEETING TIME FROM THE SELECTMEN AND THE 
DEFOLIATING ON POND STREET, ALTHOLTZ SECONDED, ALL 
WERE IN FAVOR WITH DUNN VOTING PRESENT, THE MOTION 
CARRIED. 

BUILDING INSPECTOR - DICK CARTER: 

Stephen Pay ne , 11 School Street: building permit sought 
for the addition of an attached 2 car garage on old Amvets 
Hall. Under 6-4.2 is it more non-conforming? 

Ginn: has any input from abutters been provided? 

Carter: no, this is the first time I have seen the plan. 

Altholtz: I do not feel the planning board has the 
authority to approve this under 6-4.2, 6-4.2 was not meant 
to give lots that are non-conforming more rights than 
those lots that were conforming. 

Carter: it's already non-conforming, they are not making 
it more non-conforming. 

Altholtz: they should seek a variance from the Board of 
Appeals. 

Burnham: you're not creating a new use, you're extending 
an existing use, we have the power to do that. 

MOTION: JERMAIN MOVED TO ASK TOWN COUNSEL, BRIAN 
CASSIDY, (COMING TO THE MEETING AT 8:00 PM) FOR AN 
OPINION ON HOW 6-4.2 IS TO BE USED FOR NEW 
CONSTRUCTION OF ADDITIONS NOT MEETING CURRENT 
REQUIREMENTS, ALTHOLTZ SECONDED, GINN, ALTHOLTZ AND 
JERMAIN WERE IN FAVOR WITH BURNHAM VOTING AGAINST, 
AND DUNN VOTING PRESENT, THE MOTION CARRIED. 
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Turf Meadow Realty Trust: 
Dunn read letter received from Ralph Pino, Jr. Pino 
acknowledged receipt of letter from Planning Board stating 
their decision may have been based on an omission of 
information or a misrepresentation. He requested copies 
of any and all information relative to what new 
information has been received since the planning board 
vote that lead the Board to believe the decision was based 
on inaccurate information, and from where the information 
came. 

Burnham: I feel we should send them a letter stating it 
is not our intent to pursue this any further, we sent the 
initial letter to inform them. 

Ginn: we'd be choosing to ignore the plan that was 
brought in. I would like this clarified. 

Burnham: we had a perfect right to subdivide that 
property. 

Altholtz: now that we're aware of a mistake, we should 
ask them to come in to discuss it. If they don't want to 
come in, there's nothing we can do. We should make an 
attempt. 

Jermain: we should suggest it may be appropriate to come 
in. 

Dunn: I agree with Westley, we made our decision. The 
burden is on their shoulders. We could send them what 
they are requesting. 

Burnham: we could send them the plan we had, and the 
minutes. 

Dunn: the plan was given to a planning board member, I 
can work with Eileen to get this information to them. How 
should I answer him regarding who, what and where did this 
new information come from. 

Jermain: it doesn't matter where it came from. 

Burnham: does anybody know where it came from, was it 
anonymously sent? 

Dunn: yes, it was. 

Jermain: send a copy of the plan, and the minutes 
relative to the property. 



TOWN COUNSEL - BRIAN CASSIDY: 

The Board of Selectmen invited Town Counsel to attend one 
hour of a planning board meeting to answer questions from 
the Board. 

1. Burnham: 

Cassidy: 

The question of applicability on 6-4.2, on 
non-conforming lots. Can the structure 
can be extended, if it already doesn't 
meet current regulations? 

You could make a finding that it is no 
more non-conforming, however, they would 
still need a variance on it. 

2. Altholtz: For public hearings that are continued, 
if a board member does not attend all 
sessions of the public hearing, can they 
vote? 

3. 

Cassidy: 

Burnham: 

Generally, you should only vote if you 
have attended all the sessions of a public 
hearing. Obviously you would have to 
consider the issue of a quorum. 

Cease & Desist Order - Turtleback Road 
Extension: Does the building inspector 
have the authority to issue a cease and 
desist order? 

Cassidy: The building inspector has the power to 
issue a cease and desist order if there is 
a violation of the state building code and 
to the extent that he's wearing the dual 
hat of the enforcement officer to enforce 
the town by-laws. Building inspectors 
don't usually enforce subdivision 
regulations. 

Altholtz: Frequently, when someone is violating a 
subdivision control law they're also 
violating the town by-laws. 

Cassidy: As I understand it, this board has 
resinded their approval of the extension 
of the subdivision. I understand there is 
an issue regarding the installation of 
water mains in the subdivision that the 
subdivision approval has been resinded. 

Altholtz: we did resind it. I would like to make a 
point of order. If we are going to be 
talking about our resinding the approval 
of the Turtleback Road Extension, we 
should not be talking about this since 
this matter is in litigation right now. 
This isn't the forum to have this 
discussion. 
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I spoke with John Tierney, and we will be 
meeting to review the records. I do think 
you should go into Executive Session if 
you would like to discuss this matter. 

MOTION: BURNHAM MOVED TO GO INTO 
EXECUTIVE SESSION TO FURTHER DISCUSS THE 
EXTENSION OF THE TURTLEBACK ROAD 
SUBDIVISION, GINN SECONDED, JERMAIN AND 
ALTHOLTZ VOTED AGAINST, DUNN, BURNHAM AND 
GINN VOTED IN FAVOR, THE MOTION CARRIED. 

The board entered Executive Session. 

MOTION: GINN MOVED THAT THE BOARD END THE 
EXECUTIVE SESSION, SECONDED BY ALTHOLTZ, 
ALL WERE IN FAVOR WITH DUNN VOTING 
PRESENT, THE MOTION CARRIED. 

Altholtz stated that Town Counsel had confirmed that the 
actions taken by the Planning Board relative to the 
rescission of the Turtleback Road Extension were at all 
times within the scope of its authority. 

Clark: we would like a copy of the cease and desist 
order, if it has been issued. Our position remains that 
the rescission is not valid. 

Burnham: what is the cease and desist order for? What 
by-law is he violating? 

Scotti Robinson: has Mr. Van Wyck been served with a 
cease and desist order? 

Altholtz read the memo to Dick Carter advising him to 
issue the cease and desist order. 

Dunn: Do I understand this correctly, that Dick Carter 
cannot enforce subdivision control laws? 

Cassidy: if the violations pertain to for instance 
pouring foundations, the building inspector could enforce 
it. If the violation is the installation of utilities, 
then I don't believe the building inspector has authority 
over that. You would seek an injunction in land court. 

MOTION: JERMAIN MOVED TO HAVE THE PLANNING BOARD 
SEEK LEGAL ACTION THAT WILL IMMEDIATELY TERMINATE THE 
INSTALLATION OF WATER MAINS, UNDER SECTION 3 GENERAL, 
3.0, BASIC REGULATIONS, THAT IS CURRENTLY GOING ON, 
ALTHOLTZ SECONDED, GINN, ALTHOLTZ AND JERMAIN VOTED 
IN FAVOR, BURNHAM AGAINST, AND DUNN PRESENT, THE 
MOTION CARRIED. 
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Jermain: we should have a separate motion to address the 
building foundations going in. That would be within the 
authority of the building inspector. 

Burnham: we don't know if foundations are going in. 

Burnham: the question is, do we want to incur the legal costs 
to stop him from putting in the water line? 

Altholtz: that's not the question. The question is do we want 
to have our by-laws enforced? 

TURF MEADOW: 
Cassidy was questioned on the ANR on the Turf Meadow 
Realty Trust. If the Planning board approves an ANR, then 
receives information after the fact that may have altered 
the decision, can we resind an ANR? 

Cassidy: I would really have to see the plan, and the 
endorsement on the plan. 

Altholtz: An issue that comes up often is access, does 
access have to be the same as frontage? 

Cassidy: In my opinion, the answer is yes. I think as a 
matter of planning regulation, especially in ANR's, what 
you're saying is this does not require subdivision 
approval because there is access, either on a public way, 
a private way or subdivision way. 

B. J. Frye: how many times can a subdivision plan be 
submitted, how much time between submissions must there be 
for denials? 

Cassidy: Under the zoning statutes you have to wait two 
years from the date of denial, unless there has been a 
sUbstantial change. 

Ed Neal: Peter Van Wyck told me the Planning Board was 
going to send him a cease and desist, I called Dick Carter 
and requested that if he was going to seek this he should 
run it by Town Counsel to ensure we were not doing the 
wrong thing, since this is in litigation. That was the 
purpose of this meeting tonight. I hope the Board agrees 
with that. 

Ginn: could town Counsel give this board in writing what 
was discussed here tonight? 

Altholtz: it's in the minutes. 

Burnham: could you give us the desertation in writing on 
6-4.2 that we could hold on to? 
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Jermain: can I write a letter to scottie to respond to 
her request for information? 

Dunn: at the last meeting it was agreed that scottie 
would D@ wl111nq to eom@ baek at th@ 10/19/94 m@atinq to 
discuss that. I will make sure it's on the agenda for the 
next meeting. 

WATER QUALITY TASKFORCE: 

Altholtz: the brochures were distributed by the water 
quality task force to everyone in town. It was paid for 
with state grant money and was a good project done by 
volunteer labor. No one has given these people a pat on 
the back yet. 

MOTION: ALTHOLTZ MOVED THAT A LETTER GO FROM THE 
PLANNING BOARD TO THE WATER QUALITY TASK FORCE, 
SPECIFICALLY TO STEVE GERSCH, FOR A GREAT JOB ON 
THEIR BROCHURE CAMPAIGN, SECONDED BY JERMAIN, ALL 
WERE IN FAVOR WITH DUNN AND BURNHAM VOTING PRESENT, 
THE MOTION CARRIED. 

PETER VAN WYCK/LOW LAND FARM: 
The amended plan was submitted tonight to correct the five 
reasons for denial on the prior plan. No fee will be 
required if it is an amended plan specifically addressing 
the reasons for denial. 

Burnham: the only thing that's relative is the five 
reasons for denial. As long as the rest of the plan is 
identical except for the addressing of the reasons. We 
really do need to look at the initial plan. 

Burnham: Mr. Clark, since this is the second submission 
of a resubmission of an amended plan based on a denial, is 
the applicant liable for the advertising fee? 

Clark: yes. 

MUNSON: 

Dunn read the last motion to send back the application and 
check received for special permit, requesting what section 
of the by-law they were applying for a special permit 
under. 

Dunn: we never denied anything on it. 

Burnham: what we did was found that the use was not 
grandfathered. 
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Ginn: I don't believe this board made that decision. 

Burnham: they are requesting a letter from us stating 
essentially that we did not consider the use 
grandfathered. 

Dunn: shouldn't we have something from them in writing 
asking us for a letter? 

Altholtz: let's send them a letter. 

Ginn: why don't we just send them a copy of all the 
minutes? 

Altholtz: can't we send them a letter stating that the 
planning board is of the opinion that the use is not 
grandfathered, and there is no provision under special 
permit applications for such a special permit, let's copy 
the Conservation Commission and the Board of Selectmen, 
and reference the minutes. 

NEWSPAPER COVERAGE: 
Dunn: two members of the Planning Board contacted the 
Gloucester Daily Times with information that they wanted 
published in the Times. 

Jermain: I contacted her asking if the Times would be 
covering the Planning Board Meetings, I did not call with 
information. 

Dunn: if I am the Planning Board Chairperson, don't you 
think that should go through me? 

Jermain: I don't think that is necessarily your job. 

Dunn: so why doesn't everybody call. I don't think 
that's right. I haven't done it any different when Sally 
O'Maley was there, I would contact her with information. 
I was surprised when the reporter called me and said she 
received information from Kim Jermain and asked me if I 
would like to comment on it. 

Altholtz: I contacted her regarding the Community 
Development Committee, she inquired regarding the Planning 
Board meeting, so I told her. 

Jermain: I inquired if she would be coming to the meeting 
and are you going to get the minutes from our Secretary 
and report on the last meeting, she said she'd look into 
it. 

Altholtz: I told her not to print anything that I said 
unless she checked with several other board members. She 
called the Chairperson. 
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Ginn: I feel very strongly that this should go through 
the Chair or the Secretary. I think the reporter should 
be at the meetings. 

Altholtz: I agree. But if someone asks me what happened 
at the meeting, I'm going to tell them. 

Jermain: Pat came in here angry that we had told a story 
to the paper, and that's not what happened. 

Dunn: all this board does is argue. 

Altholtz: but Pat you put this on the agenda. You keep 
bringing up these argumentative subjects. We should be 
playing by the rules, and make sure the public's aware. 
These meetings can't be run by making phone calls to 
Westley in between meetings, you seem to check with him on 
everything. 

Dunn: Westley's the co-Chair. 

Altholtz: I will not have every action that Kim or I take 
knitpicked while the rest of this board is committing 
violations that are as serious or worse. 

Ginn: you don't have the right to say that. 

Altholtz: there is too much behind the scenes stuff going 
on. 

Ginn: I agree, there is too much under the table action 
going on, whether it's you and Kim going to reporters or 
whether it's Pat calling Westley. 

Jermain: I didn't call her to give her a report. 

Dunn: could I call for a motion to adjourn? 

Altholtz: I don't want to adjourn yet. 

Dunn: well I'm going home. 

Altholtz: so you're walking out of the meeting? Are you 
coming back? 

Dunn: It's almost 10:00 PM, we've wasted the time 
arguing. 

Altholtz: I completely agree with everybody who has a 
problem with behind the scenes stuff going on. It's not 
all Board Members, but it's some. Westley's talking to 
applicants, you're talking to Westley, and I'm not talking 
to anybody between meetings about issues, hardly at all, 
and I will try to refrain from that to the largest extent 
possible. 
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Dunn: I do not contact Westley to seek advice. Westley 
will pull into the stand to see what's going. 

Jermain: to see what, what is going on? 

Dunn: what's on the agenda for the week, etc. 

Altholtz: 
discussing 
Board, and 
with a lot 

seeing what's on 
the substance of 
a lot of that is 
of information. 

the agenda is different than 
issues pending before the 
going on. People come here 

Ginn: when you're in town, you bump into people who ask 
you what's going on, and you have to answer them. I talk 
about decisions, I don't make decisions. When we get into 
things that are going to effect the whole board, it should 
go through the Chair. 

Jermain: it should go through the Chair. However, the 
Chairperson should represent the information fairly. Pat 
said I called the reporter from the Times to report on a 
meeting I attended. Pat did not bring that report to this 
board with the intent of sharing accurate information, it 
was brought to this board with the intent of reasserting 
her position as the Chairperson and making sure we knew 
she didn't like what went on, even though she doesn't know 
what went on. 

Dunn: I asked the reporter not to print anything unless 
she checked with me. I wish we could discuss things 
rather than argue all the time. I believe there are 
things that don't need to get to the paper until the 
public can get a clear story. The reporter was pretty 
full of the Means' situation, she did not say which 
planning board member she got the story from. 

Altholtz: she could have sat right here and gotten the 
story herself. 

Dunn: If they come in, they can print anything they 
want. She had a fairly long story on Means', and I asked 
her to hold on to it until things got a little clearer and 
settled. Had she been here herself and got that story, 
that would have been a little different. 

Jermain: the Chairperson isn't in the position of 
determining what's news and what isn't. I resent someone 
taking that authority. If I choose to I should be able to 
go to a reporter, however, I did not do that. I resent 
you deciding what will be in the paper and what will not 
be. 
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Dunn: Can't we sit and discuss things, couldn't we 
discuss as a group what will and won't go in the paper? 
Can't we work together more? This is a seven member 
board. 

Altholtz: the arguing often leads to good conclusions. 

MEETING ADJOURNED AT 10:00 PM. 

PREPARED BY: 

ATTESTED BY: 



7:30 Read and Appro ve H1~utes or dep~. 7,199~ 

d:oo 

-3:30 

9:00 

9:30 

Dick Carter Duildi~g l~spector 

~yrne ~rotner~ ~anscap1~~ ••..• Conti~uation of Public He~ring 
Speci~l Permit for paving an area in trte ~ ater Resource 
Protection District 

Peter Vani"jck ••••. LO''iLand Far:n P'i.l.blic :{earin6 for 3.mended 
plan for suodevision 

John Maestronzi 

Board Discussion 
Mean's Property 
Town Counsel 
3y Laws 

Subdivision of property off ·"estern Ave. 
(Davis Property) 

ATTENTION: 
We must be ready to leave the school buildiug by IOEM 



ESSEX PLANNING BOARD 

WEDNESDAY, SEPTEMBER 21, 1994 

ATTENDEES: P. DUNN/CHAIRPERSON, S. PENNOYER, J. GINN, K. JERMAIN, 
W. BURNHAM, H. ALTHOLTZ, J. KNOWLES 

APPROVAL OF MINUTES: 
MOTION: J. KNOWLES MOVED TO ACCEPT THE MINUTES OF THE 
9/07/94 PLANNING BOARD MEETING WITH CHANGES TO PAGE 5 ON 
JERMAIN'S COMMENTS UNDER "PLANNING ISSUES", JERMAIN 
SECONDED, ALL WERE IN FAVOR WITH ALTHOLTZ VOTING PRESENT 
AS HE WAS NOT PRESENT AT 9/7/94 MEETING, AND DUNN VOTING 
PRESENT, THE MOTION CARRIED. 

The Board agreed to request an additional hour of meeting time for 
each meeting (from 7:30 PM to 11:00 PM) from the Board of Selectmen, 
due to the fact that since the meetings are being held at the school 
the building must be vacated by 10:00 PM. 

DICK CARTER/BUILDING INSPECTOR: 

Henry Lane , 37 Spring Street: Henry Lane of 37 spring Street, 
seeking building permit for single family dwelling, lot is 2.58 
acres, new structure is 28' X 40', approved by Board of Health, 
Conservation commission and Department of Public Works, 
driveway approved. Ginn is abstaining from discussion as he 
may be involved in project. 

MOTION: WESTLEY BURNHAM MOVED TO APPROVE THE SITING FOR A 
SINGLE FAMILY DWELLING WITH ATTACHED GARAGE AND PATIO FOR 
HENRY LANE OF 37 SPRING STREET, PER PLAN DATED 07/19/94 BY 
NEWMAN AND MCDOWELL FINDING IT MEETS ALL THE MINIMUM 
REQUIREMENTS FOR A SINGLE FAMILY DWELLING IN THE TOWN OF 
ESSEX, PENNOYER SECONDED, ALL WERE IN FAVOR WITH GINN 
ABSTAINING, AND DUNN VOTING PRESENT, THE MOTION CARRIED. 

Gaybrook Garage: new IIcanopyll over the gas tanks designed by 
CITGO, the dimension of proposed canopy is 30' X 24' with 
recessed lighting. Altholtz stated it is a grandfathered use 
under 6-4.2 and would require a building permit. Total area of 
lot is approximately 2.5 acres. Use is currently 
non-conforming in water resource protection district. The 
issue of signage was discussed, as was the issue of abutters 
concerns regarding lighting, etc. Altholtz was concerned about 
aesthetics of the new canopy. Dunn felt the Planning Board was 
overstepping it's bounds to address aesthetics. Pennoyer 
stated the surrounding neighborhood must be considered, this is 
not Route 1. Dunn abstained as a direct abutter of property. 
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MOTION: JERMAIN MOVED THAT THE DISCUSSION BE TABLED UNTIL 
ABUTTER INPUT CAN BE OBTAINED, ALTHOLTZ SECONDED, ALL WERE 
IN FAVOR WITH THE EXCEPTION OF BURNHAM AND DUNN VOTING 
PRESENT, THE MOTION CARRIED. 

Pond Street: Altholtz commented about Pond Street being 
defoliated, he continued, the DPW says the work was not done by 
them, and since the site is in the water resource protection 
district Dick Carter is investigating. 

PUBLIC HEARING CONTINUATION - BYRNE BROTHERS: 
The public hearing was continued on the Byrne Brothers paving 
in the water resource protection district in excess of the 15% 
allowed. The initial hearing was held on September 7, 1994, 
and was continued to allow the Planning Board members to view 
the site before making a decision. Ginn mentioned he visited 
the site after a sUbstantial rain and confirmed his belief that 
a catch basin system must be installed. 

Bruce Fortier: there was no need for a public hearing on this 
issue as a special permit cannot be issued to Byrne Brothers 
for the paving as this 1S a home occupation, therefore a 
residence; the by-laws prohibit such a permit for a residential 
application. 

Knowles: I mentioned that at the public hearing. 

Ginn: I mentioned this at the public hearing, I don't think 
having the pavement removed will alleviate the recharging of 
the water because they will replace the pavement with a hard 
surface. The whole purpose of the water resource protection 
district by-law is to recharge the water. The applicant has 
the proper approach, I don't care if it is considered a 
residence or not. They have a plan to put the water back into 
the groundwater. The intent is to put the water back, that's 
what we're all trying to accomplish. 

Fortier: I disagree. Many communities have by-laws to avoid 
having rain water from driveways returned to the ground water. 

Jermain: I questioned if this is still considered a home 
occupation at the public hearing. This isn't an industrial 
area, it's a home occupation. The use of the property needs to 
be addressed; we cannot ignore that situation. 

Clay Morin: we were told to apply for a special permit, that's 
why we're here. We're proposing gas and oil separators, the 
quality of the run-off will be greater. 

Burnham: this looks as though it's a matter of interpreting 
the by-laws, we need to discuss this amongst ourselves and get 
back to the applicant; we have 90 days from tonight to respond 
on this application. 
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MOTION: BURNHAM MOVED TO CLOSE THE PUBLIC HEARING, 
KNOWLES SECONDED, DUNN VOTED PRESENT, ALL OTHERS WERE 
IN FAVOR, PUBLIC HEARING CLOSED AT 8:38 PM. 

PUBLIC HEARING - LOW LAND FARMS: 

The public hearing for Peter Van Wyck's Low Land Farms 
subdivision opened at 8:40 PM. Dunn read the five (5) 
reasons for denial. The applicant was asked if the 
submission of the amended plan had been changed. Van Wyck 
stated the plan was changed to address the five reasons 
for denial, however, an additional lot was added in the 
resubmission (the plan changed from 4 lots to 5). Robert 
Klopotoski stated the applicant can change number of lots, 
sizes of lots and shapes of lots without substantially 
changing the plan. Charles Clark, Van Wyck's attorney, 
also believed the plan should be considered the same 
plan. Westley Burnham stated he too felt applicants can 
make those changes and the plan should not be considered a 
new plan. 

Jermain: we need to determine if this is a new plan or an 
amendment of a prior plan. If it is a new plan a new fee 
would be required. We have received a letter from the 
Board of Health, they have denied this plan; we can't 
approve a plan that's been denied by the Board of Health. 

Charles Clark: the addition of another lot was in error; 
we will remove the additional lot. The Board of Health 
and the Planning Board operate separately. The Planning 
Board can approve a plan or disapprove a plan without 
considering the Board of Health's position. 

Dunn: I don't believe we can approve a plan that the 
Board of Health has denied. 

Clark: that's not true. 

Burnham: it would be impossible for the applicant to make 
the changes required by the five reasons for denial 
without making some changes to the plan. That doesn't 
make it a new plan. He can change the lot lines and 
number of lots as he so desires. 

MOTION: BURNHAM MOVED TO CONTINUE THE PUBLIC HEARING 
UNTIL 10/19/94 AT 8:30 PM REGARDING THE CHANGES AND 
ALLOW APPLICANT TO RESUBMIT ANOTHER PLAN - PENDING 
WRITTEN AUTHORIZATION ALLOWING THE EXTENSION, JERMAIN 
SECONDED. 

Jermain: We need to look at the issues around this 
applicant regarding the process. I want to determine 
right here tonight if this is a new plan or not. 
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Altholtz: We've spent a lot of valuable time and energy 
on this. The applicant could voluntarily withdraw without 
prejudice. 

Burnham: I don't think this is a new plan. Does the 
applicant have to start over at ground zero? 

Altholtz: 
tonight. 

No. It's as though he never showed up 
He can come back with the right plan. 

Ginn: We haven't even given the appliant 
to explain the addition of the fifth lot. 
to increase the number of lots to address 
denial. 

an opportunity 
Perhaps he had 

the reasons for 

Burnham: I will withdraw my motion to continue the public 
hearing. 

Clark: the addition of the fifth lot is a mistake. We 
would like to withdraw without prejudice, and come back 
with another amended plan. 

MOTION: WESTLEY BURNHAM MOVED TO ALLOW PETER VAN 
WYCK TO WITHDRAW HIS APPLICATION WITHOUT PREJUDICE, 
PENNOYER SECONDED, ALL WERE IN FAVOR WITH DUNN VOTING 
PRESENT, THE MOTION CARRIED. 

Van Wyck will be submitting a new amended plan with the 
same number of lots on 10/05/94 and a new public hearing 
will be scheduled. 

Scotti Robinson comp laint - Turtleback Road Extension: 

Jermain read the letter received from Scotti Robinson 
requesting information on the status of the Turtleback 
Road Extension. Jermain stated she was working on a 
response to Robinson's letter. Jermain stated at last 
planning board meeting it was brought up that the 
applicant could lay a water main under the direction of 
the water department at his own expense without an 
approval for the subdivision, that he was basically taking 
on the risk himself. Jermain did not feel that was true. 
When reviewing the subdivision control laws, Jermain 
stated under section 3.01 general, without approval for 
the subdivision, there can be no improvements on the 
property at all. 

Burnham: The Department of Public Works has complete 
control over this; the DPW is overseeing this. 
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Altholtz: Having heard what Jermain just read and wanting 
our cooperation on future projects, would the applicant be 
willing to cease all activities on the water line? 

Charles Clark: with regard to this issue, I think it has 
already been settled, due to the settlement of all that 
litigation. The board's action withdrawing the earlier 
approval had no legal significance. What the board did 
needed to be recorded in land court, a mortgage exists on 
the property. 

Altholtz: that mort age was placed on that property in bad 
faith because you placed it in the midst of hearings. You 
filed litigation against the board in connection with that 
denial, and those issues have not been resolved regarding 
that litigation. 

Clark: I just stated what the applicant's position is. 

Altholtz: A court of law makes that determination whether 
the applicant's position is correct or incorrect. 

Clark: he did not have an opportunity to discuss the 
situation with Van Wyck and Van Wyck would agree to cease 
all work until 10/19/94, so the status could be reviewed. 

Dunn: alright, that will be in our minutes, do we want 
that in writing from the applicant, or are we satisfied 
that it's in the minutes? 

Knowles: I would request it in writing. 

Dunn: Could we have a note from you confirming all work 
will cease there until this is resolved? 

Jermain: we just took an action tonight because this 
developer keeps making mistakes, I'm not sure that this 
isn't a mistake. We need to know what we're doing on this 
so we can proceed with order on this. We made a 
determination on this property back last November, the 
applicant continues to present this as an approved plan, 
he continues to do work. It's been my experience that the 
Planning Board doesn't make people tear out work, they 
find a way to work with the applicant. This applicant is 
going to go ahead and keep doing whatever he pleases. We 
have subdivision controls laws that clearly state no work 
should be done without approval. This work should not be 
going on according to 3.01. 

Knowles: so the procedure to stop it would be to request 
the building inspector to issue a cease and desist order? 

Dunn: we did get a letter from Scotti, however, this was 
not on the agenda. I would like to see the Board agree to 
discuss this on the 19th because we have not discussed 
this with the applicant, in fairness to the applicant, 
let's discuss it on the 19th. 
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Jermain: I agree with that, however, we have a time limit 
on responding to Scotti's letter. 

Pennoyer: the easiest thing is for me to make a motion 
requesting the building inspector issue a cease and desist 
order. 

MOTION: PENNOYER MOVED TO REQUEST THE BUILDING 
INSPECTOR ISSUE A CEASE AND DESIST ORDER TO PETER VAN 
WYCK OF TURTLEBACK ROAD ON THE EXTENSION OR "LOOP" OF 
TURTLEBACK ROAD SUBDIVISION EXTENSION BECAUSE IT HAS 
NOT BEEN AN APPROVED SUBDIVISION, IT WAS DENIED 30 
DAYS FROM 11/5/93, NO WORK ON ROADS OR UTILITIES CAN 
BE DONE AS STATED IN SECTION 3.01. KNOWLES SECONDED, 
ALL WERE IN FAVOR WITH BURNHAM VOTING AGAINST, AND 
DUNN VOTING PRESENT, THE MOTION CARRIED. 

Charles Clark: I would like to be on record objecting 
that I was not recognized in order to speak on behalf of 
the applicant as this materially affects his rights on his 
land, the board taking action without hearing from his 
council is wrong. I wanted to speak before the motion was 
voted on because having the building inspector issue a 
cease and desist order, because of a pending appeal, is 
going to have to require a response from me prior to the 
19th . If we get into a cease and desist order, you'll 
issue it, we'll appeal it, and we're all wrapped up. 

Scotti Robinson agreed to come back before the board on 
10/19/94 to continue the discussion on the Turtleback Road 
extension. 

JOHN MAESTRANZI: 

Audette: Land abutting Means property. Coming before 
board informally to get feedback. Proposal is for four 
(4) large lots on the entire parcel, in keeping with what 
the Means are doing with their land. Main road will be a 
16' gravel driveway to have access to the four lots. 
Initially the plan was for porkchop lots, however, we felt 
this was a better plan. 

Burnham: the existing way would have to be upgraded 
before any additional use can be considered. 

Dunn: we need to move this on. Let's give them some idea 
of where they should go now. They carne here for some 
direction. 

Audette: They can't go with a Form B, they have their own 
restrictions, if the board would prefer to see the 
property porkchopped we could do that. 
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Audette: We're willing to put restrictions on these lots 
under a Form A, so no further subdivision could take 
place, and they would be single family dwellings. 

Pennoyer: if you can porkchop seven lots off of the road, 
why couldn't you porkchop 4 lots? 

Audette: we could porkchop 4 lots. 

Burnham: you're going to have to convince us that that is 
considered a public way or that it provides adequate 
access per our subdivision control laws. 

Burnham: we would require fire hydrants, a 24 foot road 
and a turnaround for fire trucks at the end of the road. 

Pennoyer: I disagree with Westley, I would like to work 
with the applicant under a Form B to provide waivers for 
road width, waterlines and turnaround if the applicant is 
willing to limit the subdivision to four lots and place 
permanent restrictions for any further subdivision of the 
lots. 

TURF MEADOW REALTY TRUST: 
In 1987 it was decided that any other subdivision of the 
property would be subject to the subdivision control laws. 

Burnham: If anybody goes for a title search on that there 
is no doubt there would be a problem. 

Altholtz: The appeal period is important because when the 
appeal period is over he can rely on the decision and move 
forward on his development, knowing that no one has 
appealed during the appeal period. 

Altholtz: why don't we just ask him to come in to discuss 
it, to put them on notice that there is a potential 
problem. 

Jermain: why don't we send them a letter, dated tonight, 
saying the previous decision may be illegal and that we 
want him to come in to discuss it. 

Dunn: I think that just get's them shook up before we've 
even had time to discuss it. Let's hold off and take it 
up at the next meeting. 

Altholtz: we can't. The appeal period will have passed. 

Ginn: we specifically asked the Means if there was 
anything on record regarding an additional division of 
land, and they said no. My suggestion would be to have a 
meeting next week, and call them back to discuss this. 



ESSEX PLANNING BOARD -8- SEPTEMBER 21, 1994 

Burnham: I just looked it up, there is no appeal period 
on a Form A submission. You sign it, they file it, it's 
allover. 

Altholtz: I still think we should send them a letter 
saying there was an omission or representation. 

MOTION: ALTHOLTZ MOVED TO SEND A LETTER TO RALPH 
PINO, JR, TRUSTEE OF TURF MEADOW REALTY TRUST SAYING 
WE'VE RECEIVED INFORMATION WHICH LEADS US TO BELIEVE 
THAT OUR DECISION MAY HAVE BEEN BASED ON AN OMISSION 
OF INFORMATION OR A MISREPRESENTATION, AND THEY 
SHOULD COME BACK IN TO CLARIFY IT, AND THEY ARE 
ACTING AT THEIR OWN PERIL IF THEY DON'T. JERMAIN 
SECONDED, ALL WERE IN FAVOR, WITH DUNN VOTING 
PRESENT, THE MOTION CARRIED. 

THE MEETING ADJOURED AT 10:05 PM. 

PREP 

ATTESTED TO: 
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WEDNESDAY, SEPTEMBER 7, 1994 

ATTENDEES: P. DUNN/CHAIRPERSON, K. JERMAIN, S. PENNOYER, 
J. GINN, W. BURNHAM, J. KNOWLES 

MEETING CALLED TO ORDER AT 7:35 PM. 

MINUTES OF 8/17/94 MEETING: 
Westley Burnham commented on page 3 under the motion, 
Jermain accepted a 30 day extension from Turf Meadow Trust, 
Burnham would like included a statement that the Trustees 
submitted the approval for a 30-day extension in writing. 

MOTION: WESTLEY BURNHAM MOVED TO ACCEPT THE MINUTES 
OF THE 8/17/94 MEETING WITH THE CORRECTION NOTED, GINN 
SECONDED, ALL WERE IN FAVOR, (KNOWLES ABSTAINED FROM 
THE VOTE AS HE WAS NOT AT THE 8/17/94 MEETING), THE 
MOTION CARRIED. 

DICK CARTER/BUILDING INSPECTOR: 

Jessica Smith . Hardy 's Point Road, new screen porch, 
approximately 6' without roof and screen, would increase 
footprint. Letters from abutters were presented with no 
objections. Burnham withdrew himself from discussion as he 
is a trustee to an abutter. Approved by Conservation 
Commission, Board of Health and the Wetlands. 

MOTION: GINN MOVED UNDER 6-4.2 TO ALLOW THE BUILDING 
INSPECTOR TO ISSUE A BUILDING PERMIT TO JESSICA SMITH 
OF 8 HARDY'S POINT ROAD, FOR THE ADDITION OF A DECK 
AND SCREEN PORCH, NOT TO BE USED AS LIVABLE SPACE WITH 
LETTERS FROM ABUTTERS FILED WITH APPLICATION. KNOWLES 
SECONDED, BURNHAM VOTED PRESENT, DUNN VOTED PRESENT, 
REST IN FAVOR, MOTION CARRIED. 

Edward McInerney, 44 Lake Shore Drive, Map 91/Lot 4, 
19,500sf, replace back shed type with a kitchen and bath 
and make necessary renovations to existing building, 
approved by Conservation Commission, Board of Health and 
the Wetlands, will not increase existing footprint. 

MOTION: PENNOYER MOVED TO ALLOW THE BUILDING 
INSPECTOR TO ISSUE A BUILDING PERMIT FOR EDWARD 
MCINERNEY, 44 LAKE SHORE DRIVE, AS SHOWN ON THE 
DRAWING DATED 8/12/94 TO ADD AN ADDITION THAT WILL SIT 
IN FOOTPRINT OF OLD SHED, FINDING IT NO MORE 
NON-CONFORMING UNDER 6-4.2. BURNHAM SECONDED, DUNN 
VOTED PRESENT, REST WERE IN FAVOR, THE MOTION CARRIED. 
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Sally & Paul Banville , 53 Choate Street, Lot #3, Map 16, 
Lot #14, 16.10 acres, foundation, approved by Board of 
Health, Conservation commission and DPW. 

MOTION: PENNOYER MOVED TO ALLOW THE BUILDING 
INSPECTOR TO APPROVE THE SITING FOR SALLY & PAUL 
BANVILLE, 53 CHOATE STREET, LOT #3, PER FOUNDATION 
PLAN DATED 7/5/93, BURNHAM SECONDED, ALL IN FAVOR WITH 
DUNN VOTING PRESENT, THE MOTION CARRIED. 

TURF MEADOW TRUST: 
Plan as presented by Ralph Pino, Trustee of Turf Meadow 
Trust, Lot #1, the main house lot does not have same deed 
restrictions as Lots #2, #3 and #4, as Lot #1 has the large 
building, and the Trustees do not wish to restrict this 
building as a single family dwelling. 

MOTION: GINN MOVED TO APPROVE THE PLAN OF TURF MEADOW 
REALTY TRUST DATED 6/30/94 SHOWING THE CREATION OF 
LOTS #1, #2, #3 AND #4 BY DONAHOE AND PARKHURST. LOTS 
#2, #3 AND #4 HAVE DEED RESTRICTIONS THAT PREVENT 
FURTHER SUBDIVISION OF LOTS AND STIPULATES THAT THE 
DWELLLINGS ARE TO BE SINGLE FAMILY HOMES AS NOTED ON 
THE PLAN. LOT #1 UNDER NOTE 3 STATES THE FRONTAGE 
WILL NOT BE USED AS FURTHER DIVISION OF THAT LOT. 
JERMAIN SECONDED, BURNHAM ABSTAINED FROM VOTE AS HE IS 
ABUTTER, PENNOYER ABSTAINED AS POTENTIAL CONFLICT 
COULD EXIST AS HE WORKED WITH PROJECT ADVENTURE AS 
PRIOR POTENTIAL PURCHASER OF PROPERTY, ALL WERE IN 
FAVOR WITH DUNN, PENNOYER AND BURNHAM VOTING PRESENT, 
THE MOTION CARRIED. 

JEROME FRENCH: 
Form A submitted at prior meeting from Jerome French with 
portion of Evelyn Bartlett's property included on plan. A 
Form A for Evelyn Bartlett was submitted at this meeting to 
complete submission. 

MOTION: BURNHAM MOVED TO APPROVE THE FORM A 
APPLICATION OF JEROME C. AND ABBIE E. FRENCH SUBMITTED 
IN CONJUNCTION WITH A FORM A APPLICATION OF EVELYN F. 
BARTLETT FOR THE CREATION OF PARCEL A, PARCEL B AND 
LOT 2 PER PLAN DATED 8/10/94 BY RURAL LAND SURVEYS 
FINDING IT MEETS ALL THE MINIMUM REQUIREMENTS FOR THE 
CREATION OF A LOT IN THE TOWN OF ESSEX, GINN SECONDED, 
ALL WERE IN FAVOR WITH DUNN VOTING PRESENT. 



ESSEX PLANNING BOARD -3- SEPTEMBER 7, 1994 

PUBLIC HEARING - BYRNE BROTHERS: 
Dunn opened the Public Hearing at 8:50 for John & Michael 
Byrne of 234 Western Avenue for a special permit for paving 
an area in the water resource protection district rendering 
greater than 15% of the lot impervious. 

Clay Morin was representing Byrne Brothers, he stated the 
lot is 38,045sf, 13.5% is occupied by the building, 33% is 
covered with landscaping, 53% is pavement. They submitted 
a discharge water plan. There was no public attendance at 
the hearing. 

Jermain: at what point was the process at, is the 
applicant coming here after the fact to deal with the 
paving in excess of that allowed, and showing us a plan how 
he intends to deal with that now? Is this fine with us? 

Burnham: we can under a special permit allow him to render 
impervious greater than 15% if a system of artificial 
recharge is in place. 

Jermain: but this is after the fact. 

Burnham: either way, we can make them take it all out, 
which would probably be a long drawn out court battle, or 
if he's got a potentially feasible plan to deal with it, we 
can go along with it. 

Jermain: a year ago Dick Carter said he was moving. Are 
we to understand now that he's not moving, because if he's 
going to invest all this money for a recharge system so 
that he can keep the business the size that it is on that 
lot? If this is a home occupation, and he's investing this 
kind of money to stay here to make up for the fact that he 
put in all this paving that is not allowed, we have to look 
at this as a home occupation. 

Dunn: it has been accepted as a home occupation. 

Ginn: he has exceeded his limits of a home occupation. 

Burnham: the special permit hearing tonight is for paving 
in the water resource protection district not for home 
occupation, and I do not believe it was intentional or 
malicious. He is here after the fact trying to correct it 
within the bounds of our by-laws. I think we should keep 
the conversation to the subject. 

Jermain: would a home occupation that fits within the 
regulations require this much paving or a recharge system 
of this type? 

Burnham: a home owner, if he chose to, could pave this 
much of his property. 
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Knowles: this has been approved as a home occupation, so 
we cannot look at this as industrial use as it pertains to 
the watershed. 

Pennoyer: we need to look at the big picture here, right 
now the water is being discharged into a wetland and we 
have a possible proposal that will deal with the issue. 

Jermain: the other proposal is to take up the pavement, to 
have them restore it back to its original state. 

Ginn: I'm going to have to disagree with that, since they 
use this area as an access to the building they will 
replace the pavement with a hard type material and I don't 
think that will absorb water. Even if they took up the 
pavement, unless they replaced the whole area with grass, I 
personally would still want to see some catch basins to 
handle the water. Maybe we should ask them to take it all 
up, but I don't know. 

Dunn: the home occupation should be brought up later. 
When Coughlin came before us for paving we dealt with that, 
we should just be looking at the hottop right now. 

Burnham: to single out one corner of town as the only ones 
that need permits to pave is unfair. The people don't know 
who to go to for information. The paving already exists, 
if they have a viable solution to deal with it, let's move 
on. 

The Planning Board requested a visit to the site before 
making any further action on this property, Morin stated he 
saw no reason why the site could not be viewed; Saturday, 
september 10, 1994 was tentatively scheduled. 

MOTION: BURNHAM MOVED TO CONTINUE THE PUBLIC HEARING 
ON BYRNE BROTHERS PAVING UNTIL SEPTEMBER 21, 1994 TO 
ALLOW THE PLANNING BOARD TIME TO VIEW THE PROPERTY IN 
QUESTION, AND TO RECEIVE PERC DATA FROM CLAY MORIN, 
PENNOYER SECONDED, ALL WERE IN FAVOR WITH DUNN VOTING 
PRESENT, THE MOTION CARRIED. 

JONES FAMILY TRUST: 
Form A submitted for property located in Essex and 
Hamilton, Lot #1 is in Hamilton, Lot #2 in Essex; the town 
line is the lot line, lot has 178 feet of frontage. 

MOTION: BURNHAM MADE A MOTION TO APPROVE THE FORM A 
APPLICATION FOR THE JONES FAMILY TRUST OF 601 ESSEX 
STREET, HAMILTON, FOR THE CREATION OF LOT #2 IN ESSEX 
AS SHOWN ON THE PLAN DATED 7/12/94 BY ATLANTIC ENG., 
FINDING IT MEETS ALL THE MINIMUM REQUIREMENTS FOR A 
BUILDABLE LOT IN THE TOWN OF ESSEX, PENNOYER SECONDED, 
ALL WERE IN FAVOR WITH DUNN VOTING PRESENT, THE MOTION 
CARRIED. 
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ANNE C. DUREY TRUST: 

FEES: 

Form A application for "property located both in Ipswich and 
Essex, on Candlewood Road; 3.4 acres are located in Essex. 

MOTION: BURNHAM MOVED TO APPROVE THE FORM A 
APPLICATION OF JOAN COOK TRUSTEE, ANNE C. DUREY TRUST 
FOR PLAN OF LAND AS SHOWN DATED 8/22/94 BY HANCOCK 
SURVEY ASSOCIATES, SUBDIVISION IS NOT REQUIRED FOR 
PORTION IN ESSEX, KNOWLES SECONDED, ALL WERE IN FAVOR 
WITH DUNN VOTING PRESENT, MOTION CARRIED. 

---- A discussion of proposed changes to the regulations to 
include required fees ensued; need public hearing to enact 
change. Table discussion for now. 

PLANNING ISSUES: 
Dunn questioned the board what path they would like to now 
take to address the issues of planning in the town. 
Burnham would like to review the zoning by-laws and address 
any areas needing clarification, Pennoyer would like to 
revisit site Plan Review and see if it is valid to bring to 
public, Jermain felt there is no point in revisiting any 
plans for changing zoning by-laws or making new zoning 
by-laws or revisiting site Plan Review if no enforcement is 
going to be in place, Knowles felt the regulations need to 
tie into the by-laws. Each member should make a list of 
the areas they think should be looked at. Burnham stated 
at 9/21/94 meeting the definitions should be looked at and 
improved when warranted. 

HOME OCCUPATION CONCERNS: 
Dunn read a letter from the Prindle's relative to the Sims' 
home occupation. Some discussion ensued regarding what the 
process should be for addressing complaints from abutters 
regarding home occupations that are being intrusive to 
neighbors. Burnham stated the complaints should go to the 
Building Inspector, rather than involving the Planning 
Board as they have no enforcement power. 

HARDING: 
Dunn read letter from the Board of Health indicating the 
request by Kevin Harding to have his home converted to two
family has been denied due to the fact that the applicant 
did not comply with requirement to have lead paint 
inspection done. 
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scotti Robinson: 
Received letter from Scotti Robinson regarding Turtleback 
Road Extension by Peter Van Wyck, she indicated he has been 
paving area when she believed he had not been approved to 
move ahead with project. The Board needs more time to 
review. 

MEETING ADJOURNED AT 10:50 PM. 

PREPAR ~~~ =~~ 
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ESSEX PLANNING BOARD 

WEDNESDAY, AUGUST 17, 1994 

Meeting was called to order at 7:37 PM. 

PRESENT: W. Burnham/Acting Chairman, P. Dunn, S. Pennoyer, 
J. Ginn, K. Jermain, H. Altholtz 

MINUTES: 
Burnham questioned if everyone had an opportunity to review 
the minutes of the prior meeting (8/3/94), Altholtz stated 
he would like to put off accepting the minutes until he had 
an opportunity to review the tape from the meeting. 

MOTION: JERMAIN MADE A MOTION TO TABLE THE APPROVAL OF 
THE MINUTES OF THE 8/3/94 MEETING UNTIL THE TAPE COULD 
BE REVIEWED, ALTHOLTZ SECONDED, ALL WERE IN FAVOR WITH 
BURNHAM VOTING PRESENT, THE MOTION CARRIED. 

DICK CARTER / BUILDING INSPECTOR: 

MEANS PROPERTY/TURF MEADOW TRUST: 

MOTION: PENNOYER MOVED TO ACCEPT THE APPLICATION FOR 
GUS MEANS' ESTATE ON COUNTY ROAD, ON FORM A, FRED SHAW, 
JR. AND RALPH PINO TRUSTEES OF THE TURF MEADOW TRUST. 
THE PLAN WAS DATED 6/30/94, DUNN SECONDED, ALL WERE IN 
FAVOR WITH BURNHAM VOTING PRESENT, THE MOTION CARRIED. 

Ralph Pino: stated he was here in his capacity of Trustee 
of the Turf Meadow Trust, as well as the trust under the 
will of Gus Means. He stated Means' intent was to preserve 
the area as a large open area. He continued their intent 
was to use the plan set out which was approved as a Form A 
for the Mansfield piece approved in 1970. They would be 
restricting the four lots with deed restrictions or 
restrictions on the plan if required that construction on 
each of the lots would be limited to one single family 
dwelling with related out buildings, with no further 
division. The question tonight is the access, is it 
sufficient? We think the plan is great for Essex. 

Dunn: questioned if this is a subdivision road? 

Pennoyer: questioned if the appropriate vehicle for this 
application would be a Form A or a Form B. Would the deed 
restrictions hold up say 50 years down the road. 

Pino: the plan was approved in 1970 as an ANR. 

Ginn: we can't question what was approved in 1970. My 
only concern is a safety issue. I think if there is going 
to be expanded use up there, the fire/emergency vehicle 
situation is a concern. 
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Altholtz: liked the plan, but would like to see the deed 
restrictions or covenents. 

Carter: would like to see a water line down there. 

Rick Means: that would be a huge expense to bring a water 
line up there. 

Pennoyer: there's no question putting a water line down 
there would necessitate another lot. 

Dunn: supported the plan as an asset to town. However, 
the road concerns her, is this a drive? Is this is an ANR 
on something that hasn't been approved as a subdivision 
road? 

Pennoyer: if it's approved as an ANR, then it's not a 
subdivision road. 

Altholtz: the plan is exempt from the subdivision control 
laws, meaning it's an ANR if each lot in the track has 
access to a way in existance when the subdivision control 
law became effective in town. 

Ginn: the safety issue is something this board should be 
concerned with. 

Altholtz: the safety concern is the building inspector's 
issue. 

Pennoyer: if this is an ANR, how much of this is our 
conern? 

MOTION: GINN MOVED TO ACCEPT THE PLAN OF 6/30/94 FOR 
THE CREATION OF LOTS 1, 2, 3 AND 4 BEIN SHOWN ON THE 
PLAN AS PREVIOUSLY ACCEPTED BY THE TOWN IN 1970 AS AN 
APPROVED WAY. THE DEED RESTRICTIONS AS NOTED ON THE 
APPLICATION WILL BE ENFORCED FOR THE LOTS AS THEY ALL 
ARE TO BE SINGLE FAMILY HOMES WITH ASSOCIATED 
OUT-BUILDINGS, WITH NO FURTHER REDIVISION OF THESE 
LOTS, DUNN SECONDED. 

Pennoyer: would the applicant be willing to give the 
Planning Board an extension so they could come back at the 
next meeting with all the deed restrictions on the plan 
before the Planning Board signed off on the plan? 

Pino: "yes" we would be willing to give a 3D-day extension 
and appear at the meeting on 9/7/94. Is there someway we 
could get a sense from the board that the board will 
approve the plan when we return on the 7th? 

Ginn retracted his motion. 
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A "straw vote" was taken from the board indicating what the vote 
would be on the 7th: 

Dunn - would approve 
Ginn - " " 
Altholtz - " " 
Pennoyer - " " 
Jermain " " 
Burnham - present 

Pennoyer: we should be clear on what the straw vote 
means. Does this mean when they come back on the 7th, no 
one will be asking for turnouts or something else? We need 
to give them direction to amend the drawing if they will 
need to. 

MOTION: JERMAIN MOVED TO ACCEPT THE 30-DAY EXTENSION FROM 
THE TURF MEADOW TRUST (RALPH PINO SUBMITTED THE EXTENSION 
IN WRITING), ALTHOLTZ SECONDED, ALL WERE IN FAVOR WITH 
BURNHAM VOTING PRESENT, THE MOTION CARRIED. 

JOHN HEATH: 
Changing prior plan from 3 lots to 2 due to the frontage 
issue last time, ANR on Wood Drive. will come back before 
the board later with changed plan. 

JEROME FRENCH: 
Form A - requested to be on agenda on 9/7/94 regarding 8/17 
submission. ANR on property currently owned by Bartlett. 
No fees were submitted with plan, discussion ensued as to 
what appropriate fee would be. Ginn believed the fee for 
an ANR is $100 for submission and $100 for each lot. 
Burnham stated French is splitting off part of his property 
in a swap with Bartlett in exchange for a part of their 
property. Burnham believed Bartlett must submit a Form A 
for the portion that is theirs. Burnham stated there is 
nothing on the application form that mentions a filing fee. 

MOTION: PENNOYER MOVED TO DENY THE APPLICATION OF THE 
FORM A BY JEROME FRENCH OF 41 FORREST AVENUE TO DIVIDE 
HIS PROPERTY INTO TWO LOTS AS DESCRIBED IN THE DRAWING 
BY RURAL LAND SURVEYS, DATED 8/10/94 DUE TO IMPROPER 
SUBDIVISION OF ABUTTING PROPERTY OWNED BY EVELYN 
BARTLETT FOR THE CREATION OF PARCEL A WHICH CREATES 
LOT 2. JERMAIN SECONDED, ALL WERE IN FAVOR WITH 
BURNHAM VOTING PRESENT, THE MOTION CARRIED. 
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MICHAEL CATALDO / OPEN SPACE COMMITTEE: 
Cataldo explained that the Open Space Committee sent out 
surveys to Essex residents. They were on the agenda this 
evening to brief the Planning Board on the results of the 
survey; 1,500 surveys were sent, 232 responses were 
received. The committee summarized the responses for 
review. The key points were 66% said they'd vote for the 
town to acquire land for recreational use for the town, 59% 
said we should be regulating growth, 57% said business and 
industrial growth should be regulated, 82% said there 
should be a master plan for town growth (whether it's 
zoning, site plan review or something else). Cataldo 
stated they would be finalizing the review of the survey 
results and getting back to the board. Many comments were 
received, and they should be reviewed to really see what 
the views of the townspeople are. Cataldo stated instead 
of planning in a vacuum, this should be used as a tool 
before bringing something to town meeting. 

APPROVAL OF MINUTES OF 8 / 3 / 94: 

Burnham: 

Altholtz: 

Pennoyer: 

Jermain: 

Burnham: 

Altholtz: 

would like to see the minutes remain as vague 
as they currently are. 

would like to see some changes in minutes of 
meeting, had more problem with Burnham's 
conduct at that meeting than with Guerin's. 

overall outcome of the minutes makes no 
accusations or determinations, let's get over 
these issues and get to planning issues. 

what got lost in that whole discussion was 
lawyers coming before the board representing 
applicants when they also maintain other 
positions where a possible conflict of interest 
could exist. 

Essex is a small town, people are involved in 
many areas in small towns, it's impossible to 
avoid 100% of possible conflicts of interest. 

I will waive the revision of the minutes, 
however, on page 8, please change it to state 
that Altholtz had no problem with the review of 
the minutes only taking place at the meetings 
in the future. 

MOTION: KIMBERLY JERMAIN MOVED TO ACCEPT THE MINUTES 
OF THE 8/3/94 MEETING, THE MOTION WAS SECONDED BY JOE 
GINN, ALL WERE IN FAVOR WITH BURNHAM VOTING PRESENT, 
THE MOTION CARRIED. 
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SCOTTI ROBINSON: 
Concerned with activity going on on Peter Van Wyck's 
property on Turtleback Road. She believes some area is 
being paved and a water line with hydrant is being 
installed, and would like to know if he is allowed to do 
this. She was advised to write a letter to the Planning 
Board seeking information on Turtleback Road extension. 

KEVIN HARDING: 
Burnham read letter to Kevin Harding from Board of Health 
notifying him he is in violation of the lead paint laws 
renting to a family with a child under the age of 6. Sims 
notified him a complete lead inspection must be done 
immediately by a certified inspector within 90 days, the 
conversion of his home from a single family to a two family 
home is pending the completion of this process. Pennoyer 
wanted to point out this letter is for information only, 
lead paint removal is not the responsibility of the 
Planning Board. 

TRUSTEES OF THE RESERVATION: 
Burnham read a letter received from the Trustees of the 
Reservation regarding an application for a dock located at 
Long Island at the Crane wildlife Refuge, seeking a Chapter 
91 license; informing the Planning Board is part of the 
Chapter 91 licensing process. 

MOTION: GINN MOVED THAT THE CHAIRMAN OF THE PLANNING 
BOARD APPROVE THE FORM FOR THE LICENSING FOR THE 
APPLICATION FOR A CHAPTER 91 LICENSE FOR THE TRUSTEES 
OF THE RESERVATION, FOR THE DOCK FACILITY OF LONG 
ISLAND AS DESCRIBED IN THE APPLICATION RECEIVED ON 
AUGUST 17, 1994, PENNOYER SECONDED, ALL WERE IN FAVOR 
WITH BURNHAM VOTING PRESENT, THE MOTION CARRIED. 

PLANNING BOARD CHAIRMAN: 
Burnham read a letter received from Joe Knowles, requesting 
to retract his resignation from the Planning Board on 
August 3, 1994. 

Altholtz: we should hold an election tonight to appoint 
another chairman. 

Burnham: we did not make a motion to accept his 
resignation at the last meeting. He is still Chairman 
until we accept his resignation. 

Jermain: why isn't he here tonight if he wants to be 
Chairman? 

Burnham: he's on vacation. 



ESSEX PLANNING BOARD -6- AUGUST 17, 1994 

Ginn: the minutes state Knowles resigned at the last 
meeting. 

Altholtz: we should accept his resignation and appoint a 
new Chairman. 

Dunn: we are making fools of ourselves in this town. 

Altholtz: it was in the newspaper that he resigned. 

Pennoyer: the outside perception is that Knowles resigned. 

Jermain: he made the statement, and we should follow 
through with what he initiated. 

Ginn: how valuable is he as a Board Member when he 
continues to miss public hearings, etc. 

Pennoyer: we don't need to discuss Knowles specifically, 
we should focus on the issue of the public perception. 

Burnham: we need to follow the proper procedure that 
should be followed. Bob Dawe informed Burnham before this 
meeting that according to Robert's Rules of Order, Knowles 
is still Chairman. 

Pennoyer: we should be very specific in the motion, and 
refer to the minutes of the 8/3/94 meeting when he 
resigned. 

Burnham: is it the general op1n10n of the Board members 
present that Knowles has resigned as Chairman? 

All members indicated yes, it was. 

CHAIRMAN: 

MOTION: ALTHOLTZ MOVED THAT HAVING ACCEPTED THE 
MINUTES OF THE 8/3/94 PLANNING BOARD MEETING IN WHICH 
JOE KNOWLES RESIGNED AS CHAIRMAN, THE BOARD IS 
CONSIDERING THAT TO BE TANTAMOUNT TO THE ACCEPTANCE OF 
HIS RESIGNATION NOW DECLARE HIS CHAIR VACANT, GINN 
SECONDED, ALL WERE IN FAVOR WITH BURNHAM VOTING 
PRESENT, THE MOTION CARRIED. 

Burnham opened the floor for nominations: 

MOTION: PENNOYER MOVED TO NOMINATE DUNN AS CHAIRMAN, 
GINN SECONDED. DUNN STATED SHE WOULD ACCEPT THE 
POSITION. BURNHAM CLOSED THE FLOOR FOR NOMINATIONS, 
AND CAST A SINGULAR VOTE IN LIGHT OF THE FACT THAT 
THERE ARE NO COMPETING MEMBERS. ALL WERE IN FAVOR, THE 
MOTION CARRIED. 
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CLERK: 
Burnham opened the floor for nominations: 

MOTION: DUNN MOVED TO NOMINATE JERMAIN FOR CLERK, 
PENNOYER SECONDED. ALL WERE IN FAVOR, THE MOTION 
CARRIED. 

ALTHOLTZ: 
Altholtz mentioned the motions he had been intending to 
make at the previous meeting: 

1. That Town Counsel requests and responses be made in 
writing. 

2. That Planning Board members don't discuss issues 
pending before the Board outside of the Board. 

3. That Planning Board members do not attend Board of 
Appeals Meetings/Hearings. 

4. That a formal requirement be put into the By-Laws 
requiring that abutters are notified under 6-4.2. 

5. That the.Planning Board implement filing 
correspondence/documents by lot and parcel. 

6. That there be fewer members on the Planning Board, the 
By-laws state there should be between five and nine, 
Altholtz would like to see the board reduced to five. 

It was suggested that the board develop a pamphlet, or perhaps 
one or two pages in front of the by-law book, for new board 
members detailing duties of position, giving guidelines. 

MEETING ADJOURNED AT 10:50 PM. 
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ESSEX PLANNING BOARD 

WEDNESDAY, AUGUST 3, 1994 

Meeting called to order at 7:45 PM. 

PRESENT: J. Knowles/Chairman, P. Dunn, H. Altholtz, W. Burnham, 
K. Jermain, S. Pennoyer, J. Ginn 

MINUTES: 
MOTION: WESTLEY BURNHAM MOVED THAT THE MINUTES OF THE 
JULY 20, 1994 MEETING BE ACCEPTED AS WRITTEN, JOE GINN 
SECONDED, ALL WERE IN FAVOR, THE MOTION CARRIED. 

DICK CARTER/BUILDING INSPECTOR: 
Henry Lane: Carter explained at the last meeting of the 
Planning Board (7/20/94) a form A was signed for Henry Lane 
of Spring Street, it was not appropriately stamped at the 
top, therefore, a new form needed to be signed by the 
Board. 

William B. Tv ler: submitted an application for a permit 
for private recreational docks (pier) with floats, the 
structure consists of four pilings, located on Noah's Hill, 
Addison Street; approved by Conservation Commission. 

MOTION: S. PENNOYER MOVED THAT THE APPLICATION FOR A 
PERMIT BE APPROVED FOR A PRIVATE DOCK/PIER FOR SWIMMING 
AND BOATING ON ADDISON STREET FOR WILLIAM B. TYLER OF 
NOAH'S HILL, ACCORDING TO THE PLAN DATED JANUARY 18, 
1994, BURNHAM SECONDED, ALL WERE IN FAVOR, THE MOTION 
CARRIED. 

Ginn questioned if the Harbormaster has approved this? 

Tyler commented he would ask the Harbormaster for his 
opinion. 

Dawe Paving : Carter stated he was in receipt of a letter 
dated July 25, 1994 from the Planning Board relative to the 
Dawe paving in the wetland area. Carter continued, the 
letter indicated that 15% of the total lot would be 761sf -
and the house covers 755sf. Carter disagreed with these 
figures. Carter said the house did not cover 755sf with 
impervious surface; the By-Law states 15% or 2,500sf. He 
believes the 2,500 applies to the Dawe property. 

Westley Burnham felt the intent of the by-law was 2,500sf 
or 15%, whichever is greater; the 15% was for large 
developments. 
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Dawe (con't): Carter stated half the house was covered 
with an open porch, that isn't impervious. Carter said 
either way you look at it the 2,500sf or 15%, the property 
is not in violation. 

Knowles requested Carter write something up and submit it 
to the Planning Board. 

Turf Meadow Realtv Trust: Carter advised the applicants 
would be at the meeting later. He submitted the Form A 
for Fred Shaw and Ralph Pino. Carter retracted his 
application. 

Kevin Harding: Kimberly Jermain inquired of Carter if the 
property of Kevin Harding was approved for a change of 
use. Carter explained he hasn't inspected it yet. Dunn 
commented two families are already residing in the home. 

centennial Grove: Knowles read a letter from the Chairman of 
the Essex Selectmen dated July 29, 1994. The issue is whether 
or not the ballfields require a permit as a recreational 
facility. Burnham commented that Andy Gallant could not make it 
to the meeting tonight, and requested that Westley Burnham bring 
up the matter. Altholtz recused himself as he as the Chairman 
of the Community Development Committee. 

MOTION: WESTLEY BURNHAM MOVED THAT THE PLANNING BOARD 
SEND A LETTER TO THE SELECTMEN INDICATING THAT THE 
FIELD OF DREAMS PROJECT AS PRESENTED TO THE PLANNING 
BOARD DOES NOT REQUIRE A SPECIAL PERMIT UNDER THE 
RECREATIONAL USE, AS A RECREATIONAL USE HAS BEEN AND IS 
ONGOING IN ITS PRESENT CONFIGURATION. ANY CONSTRUCTION 
WILL BE APPROVED BY THE BUILDING INSPECTOR TO ENSURE 
THAT THE BUILDING CODES ARE MET. SECONDED BY PENNOYER, 
ALL WERE IN FAVOR, WITH GINN, ALTHOLTZ AND KNOWLES 
VOTING AS PRESENT, THE MOTION CARRIED. 

Adoption of Planning Schedule: Knowles commented on the 
planning schedule he presented several meetings ago. He was 
requesting the board adopt the schedule, with the hopes that a 
portion of each meeting will have to do with that plan. 

MOTION: WESTLEY BURNHAM MOVED THAT THE PLANNING BOARD 
ADOPT THE CHAIRMAN'S PLANNING AGENDA FOR THE REVIEW OF 
THE BYLAWS, FOR THE ENHANCEMENTS TO BE PRESENTED AT THE 
NEXT ANNUAL TOWN MEETING, DUNN SECONDED, ALTHOLTZ 
AMENDED THE MOTION, ADDING "NON-BINDING" BEFORE 
"PLANNING AGENDA", THE AMENDED VERSION WA~ SECONDED BY 
JERMAIN. 
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ALTHOLTZ: There were several motions he had planned to 
make this evening. He continued, he was asked by Knowles 
to get on the agenda if he needed some time alotted at the 
meeting. Since then he learned he was taken off the 
agenda. Altholtz did not feel board members should have to 
get on agenda to bring issues to the meeting. 

PENNOYER: Agreed he did not feel board members should have 
to get on the agenda. 

KNOWLES: In order to accomplish all that is on the agenda, 
it is helpful to schedule those items that will take up 
considerable time. 

JERMAIN: The schedule that is being adopted in the motion 
may preclude individuals enough time to speak. 

BURNHAM: The schedule would not preclude spontaneous 
discussion, and that those things that need to be dealt 
with will be dealt with. The purpose of the schedule is to 
try to plan to be prepared to go to Town Meeting, and not 
try to cram things in at the last minute. This framework 
is to deal with the zoning by-laws, with a target set for 
the next annual town meeting. 

KNOWLES: This is not just an idea on how to proceed, this 
is how to proceed. This schedule is only useful if it is 
followed, it should be followed as an order of business, 
not an option, but a requirement. That at each meeting, 
it's on the agenda. 

ALTHOLTZ: This is a democracy, and democracies are not 
always efficient. The fluidness and spontanaety are more 
important than efficiency, it's a good guideline. 

GINN: Had a problem that a board member who was on the 
agenda for this evening, they should be heard at that 
meeting. This feels too regimented. This is a good goal, 
but he couldn't see a schedule followed too strictly. 
Sometimes the public has comment, and it's important to 
give them time to comment. 

KNOLWES: The complaint most often from the board is we go 
too long. 

PENNOYER: Had no problem with the plan as long as it does 
not preclude spontanaety. Pennoyer also felt planning 
board members having to get on the agenda didn't agree with 
him, unless there is a substantial amount of time required. 

KNOWLES: Believes board members should get on the agenda 
if they are planning on taking up considerable time. 
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BURNHAM: This board requested that the Chairman keep the 
meetings short for the summer months; he's trying to 
accomplish that. This Board voted to keep the schedule the 
same for the summer, but to keep the meetings short. 
Burnham commented his motion was to adopt the scheduled 
plan for dealing with the by-laws in time for the annual 
time meeting. 

JERMAIN: Feels the Chairman will cut off public comment to 
adhere to a schedule, she commented she would prefer to use 
this as a goal, not a strict schedule. She continued, in 
the past many issues have dragged on over many meetings 
unresolved because the issue was cut off due to time 
constraints. 

GINN: Questioned when the time would be allotted at each 
meeting. He suggested if the meeting was a public hearing 
on a particular subject, the public hearing should be 
scheduled at the beginning of the meeting, so the public 
would not have to sit for an hour or so and wait for the 
public hearing to begin. 

KNOWLES: Obviously public hearings on other business would 
obviously take precedence. 

A vote was taken on the amended motion, Burnham and Ginn 
were opposed, the motion carried. 

A vote was taken on the initial motion made by Burnham, 
seconded by Dunn, Ginn and Burnham were opposed to the 
motion, the rest were in favor. 

DAWE: Per Robert's Rules of Order, Knowles is the chairman 
and sets the agenda, there was no need for the last motion, 
and the discussion that ensued. 

KNOWLES resigned as Chairman, as he felt the amount of 
debate involved regarding the implementation of a planning 
schedule indicated a lack of confidence on the part of the 
rest of the board in the Chairman; Knowles said he was 
Chairman in name only. Knowles left the meeting, and 
turned it over to the Vice Chairman, Westley Burnham. 

GINN commented he felt it is not right for individuals who 
may not like the way the meeting is going to "walk out". 
Ginn commented it continues to occur, and he felt it was 
wrong. 

BURNHAM opened the floor for public comment on planning 
issues in the town of Essex. 

Nancy Dudley felt what had just gone on at the meeting was 
incredible. The residents of Essex are asked to support a 
site Plan Review and go to Town Meeting, then we come to a 
meeting and find it being run totally disorganized. The 
Chairman tries to organize and focus it, and its voted down 
because you want to be more "fluid". How about if the 
townspeople feel like being more fluid, and maybe we won't 
show up for town meeting. Nobody wants their ego stepped 
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Ann Marie Leighton mentioned one thing in town disburbing 
her is the used car lot. Her concern was Essex would even 
consider grandfathering this. She was concerned with the 
board's trend in not taking input from the public. She 
believed this town had no plan for development and for the 
future. 

Vince Tullock indicated he felt a schedule is necessary, 
because he observed many things come up and the board goes 
off on tangents, and you won't accomplish what you need 
to. He mentioned the Planning Board is the last line of 
defense, each business will grow, and the town will change 
perhaps more than intended. The members have egos and take 
things personally, please put your personal feelings aside, 
and get things done. 

Mike Cataldo has compiled results of survey (200 responses) 
from open space committee. He wanted to share the 
information with the town boards. Burnham suggested 
Cataldo get together with Pat Dunn to get on the agenda to 
present the results of the survey. 

Sonny/ Board of Health: would be willing to come back at a 
later meeting to give input. 

Bob Dawe: would also be willing to come back at a later 
meeting to give input. 

BYRNE BROTHERS: 
Application from John & Michael Byrne for special permit 
for paving in the water protection district. 

MOTION: SHELDON PENNOYER MOVED THAT A PUBLIC HEARING 
FOR A SPECIAL PERMIT BE HELD ON WEDNESDAY, SEPTEMBER 7, 
1994 AT 8:30 PM FOR JOHN & MICHAEL BYRNE OF 234 WESTERN 
AVENUE FOR PAVING AN AREA IN THE WATER PROTECTION 
DISTRICT GREATER THAN THE 15% ALLOWED, ALTHOLTZ 
SECONDED, ALL WERE IN FAVOR, WITH BURNHAM VOTING AS 
PRESENT, THE MOTION CARRIED. 

MUNSON / THOMSON: 
An application for a special permit was received by the 
Planning Board for the proposed used car dealership by 
Thomson Motors. Since that use is prohibited in the water 
protection district, a special permit could not be allowed. 
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MOTION: ALTHOLTZ MOVED THAT A LETTER BE SENT TO 
MICHAEL MUNSON RETURNING THEIR APPLICATION AND CHECK 
SUBMITTED FOR WARREN THOMSON FOR THE PROPERTY AT 174 
WESTERN AVENUE ~EQUESTING CLARIFICATION AS TO WHAT 
SECTION OF ESSEX BY-LAW 6-13 THEY'RE APPLYING UNDER. 
PENNOYER SECONDED, ALL WERE IN FAVOR WITH BURNHAM 
VOTING AS PRESENT. 

BURNHAM: We should accept the application and contact 
Munson to inform him that a special permit cannot be 
issued. 

ALTHOLTZ: It is not the Planning Board's responsibility to 
contact applicants and inform them of the process. 

JERMAIN: The board could deny his application immediately, 
as a public hearing would not be necessary as the use is 
prohibited. 

PETER VAN WYCK - LOW LAND FARM: 
Requesting public hearing on amended definitive plan in 
response to previous denial for subdivision. 

MOTION: GINN MOVED TO ACCEPT AN EXTENSION FROM PETER 
VAN WYCK FOR A 30 DAY EXTENSION FOR THE HOLDING OF A 
PUBLIC HEARING ON 09/21/94, THE PLAN WAS RECEIVED BY 
THE PLANNING BOARD ON JUNE 15, 1994. THE EXTENSION 
WOULD ALLOW THE PUBLIC HEARING TO BE HELD AFTER THE 90 
DAY DEADLINE, PENNOYER SECONDED, ALL WERE IN FAVOR, THE 
MOTION CARRIED. 

MOTION: ALTHOLTZ MOVED THAT A PUBLIC HEARING BE 
SCHEDULED FOR PETER VAN WYCK ON THE LOW LAND FARM 
SUBDIVISION, THE PURPOSE BEING TO REVIEW THE AMENDED 
PLAN RELATIVE TO THE DENIAL OF THE PLAN DATED 12/01/93, 
REVISED ON 6/1/94 THE INITIAL PLAN WAS DENIED ON 
5/04/94. THE PUBLIC HEARING WILL BE HELD ON WEDNESDAY, 
SEPTEMBER 21, 1994 AT 8:30 PM, PENNOYER SECONDED, ALL 
WERE IN FAVOR, WITH BURNHAM VOTING PRESENT, MOTION 
CARRIED. 

OPEN MEETING ISSUE: 
BURNHAM: Brought up the issue relative to possible 
inappropriate acts relative to the open meeting 
requirements and the recording of the board minutes. He 
briefly described the situation in question, and asked if 
the board would like to go into Executive Session since 
specific names would be mentioned, the board felt it was 
not necessary to go into Executive Session. 
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OPEN MEETING (con't): 
ALTHOLTZ: Stated he was the planning board member in 
question, and saw no need to go into Executive Session. 

BURNHAM: In the absense of Knowles, requested if the 
Planning Board Secretary, Eileen Douglass, would explain 
the situation as he felt he did not have sufficient 
information to present it himself. 

DOUGLASS: Explained that in the minutes of the June 15, 
1994 meeting the minutes initially indicated on page 1 that 
H. Altholtz said John Guerin had an opinion from the State 
Ethics Commission stating no conflict of interest existed 
in his representing clients in front of town boards as long 
as the issue was not relative to the entire region, as MAPC 
is a regional entity. Douglass continued that after 
Altholtz reviewed his copy of the minutes in question he 
called Douglass and requested she again listen to the tape 
and to change the minutes to read Guerin said he had an 
opinion from the Ethics Commission and that he would bring 
in the opinion. Douglass relistened to the tape and did 
hear Altholtz say that, but not Guerin. She changed the 
minutes because the statement was in a paragraph that 
included statements made solely by Altholtz. 

At the 7/20/94 meeting of the Planning Board, Douglass 
continued, she felt uncomfortable when it was mentioned 
several times by both Altholtz and the public, that if 
Guerin had made that committment, he should furnish the 
board with it. Altholtz made the comment that it was in 
the minutes that Guerin made the statement that he would 
bring in the letter. Douglass said nothing at the 7/20/94 
meeting, however felt uncomfortable with the situation, and 
wanted it rectified at this meeting, that for the public 
record Guerin never in public made the statement he would 
provide the Planning Board with any document. 

BURNHAM: The integrity of the Planning Board could be 
jeopardized by the possible manipulation of the minutes and 
a subsequent statement at the next meeting referring back 
to the possible manipulation to embarrass Mr. Guerin in a 
public forum. 

MOTION: JOE GINN MOVED TO RESTRICT COMMUNICATION WITH 
THE PLANNING BOARD SECRETARY TO THE CHAIRMAN OR 
DESIGNEE AND THE CLERK. THIS RESTRICTION MAY BE WAIVED 
WITH THE PERMISSION OF THE CHAIRMAN IN SPECIFIC 
INSTANCES ONLY. PENNOYER SECONDED, ALL WERE IN FAVOR, 
THE MOTION CARRIED. 

BURNHAM: Stated all comments relative to the possible 
amendments to the minutes of the meetings should take place 
at a meeting in the presence of all the members 
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for input. 

JERMAIN: The minutes were being provided to the members 
early, to give them an opportunity to review them prior to 
the meeting and get those changes to the secretary for 
correction. Jermain continued she believed the tapes 
should be maintained for a considerable length of time to 
review. She felt it was up to the secretary to report to 
the board if she felt any change was incorrect. She 
believed the insinuation there was a devious intent to 
manipulate the minutes is incorrect, if the secretary is 
uncomfortable she should bring in the tape and play it for 
all the members. Jermain felt there were instances where 
the minutes did not reflect her interpretation of what 
happened at the meeting. 

BURNHAM: The secretary's job is not to take calls from the 
members and interpret the corrections. She takes the tape 
and makes her best interpretation, at the next meeting we 
then have the opportunity to make whatever changes need to 
be made. 

PENNOYER: The previous secretary did not quit because of 
members calling her, but because applicants were contacting 
her. Pennoyer agreed that the minutes being submitted 
early for the review is a good idea, however, calls from 
all the members would be excessive. He agreed with 
Burnham's motion that the minutes should be discussed and 
changed only at the meeting. 

DUNN: The secretary works a full time job in addition to 
the planning board position, that should be taken into 
consideration, and the calls should be reduced. Dunn 
continued she would like to see the Board working more 
together than separately. 

ALTHOLTZ: Had no problem that the review of the minutes 
would take place only in the room in the future. He did 
not feel that members should be restricted from contacting 
the secretary. 

BURNHAM: As soon as the minutes could be available, they 
should be available to the members. He could think of no 
reason why individual members would need to contact the 
secretary. He continued, all correspondence from the board 
should go through the Chairman, and the corrections to the 
minutes should take place at the meeting. There may be 
some instances, and that is where they can get permission 
from the chairman to contact the secretary. 
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ALTHOLTZ: Guerin did promise to bring in the minutes, and 
now he finds that the letter was incorrect so Guerin has 
reason to be upset. Altholtz said he had this discussion 
with Guerin in the hallway to discuss the situation because 
Altholtz knew there was a conflict of interest. Altholtz 
continued, in the hallway discussion of 6/15/94 Guerin said 
he had a letter from the Ethics Commission and he would 
bring it in. 

DUNN: Wasn't this business resolved at the Selectmen's 
meeting? She continued she would like to see this 
concluded. 

BURNHAM: John Guerin feels he has been wronged. Burnham 
continued he did not know all the legal issues, however, it 
could be seen as libelous to Guerin in Burnham's opinion. 
He inquired if Altholtz and Guerin could put this behind 
them. 

ALTHOLTZ: The minutes of 6/15/94 did reflect the tape, and 
he felt no matter what your last name is, everyone must 
play by the same rules. 

GUERIN said he wanted it addressed. 

DOUGLASS: Was not concerned with the minutes of the 
6/15/94 meeting, as the statement was in a paragraph when 
Altholtz was speaking, she was concerned with the 
statements made at the 7/20/94 when Guerin was being 
attacked regarding the belief that he had made a 
committment at a meeting that he had not. Douglass stated 
she should have jumped up at the 7/20 meeting and announced 
that the statement made in the minutes was made by 
Altholtz. In the future she will because if she is 
uncomfortable with something being said at a meeting and 
knows it to be untrue she will not allow the minutes to be 
misrepresented. 

KNOWLES: 
BURNHAM: 
Chairman, 
unknown. 
resigned, 

Is 90% sure that Knowles had resigned as 
however, until the next meeting that would be 
He indicated at the next meeting if Knowles had 
a new Chairman would be elected. 

The meeting was adjourned at 11:00 PM. 

ATTESTED BY: 



ESSEX PLAN1HNG BOARD 

AGENDA JULY 20,1994 

7:30 Building Inspector 

7 :45 }l1nutes Read and approve 

8:00 Board Discussion 

8:30 Mr. Munson 

9:00 Kim Jermain 

Discussion on use of property st 168 westerm Ave. 
for a used car lot. 

9:15 Keven Harding request to chan~l family residence to 
2 family , 



Joseph Knowles, Chairman 
Essex Planning Board 
Martin Street 
Essex, MA 01929 

July 28, 1994 

Re: Planning Board Minutes ... Conflicts ... Open Meeting Law ... 

Dear Joe, Pat, Joe, Sheldon, Kim, Westley, and Howard, 

Enclosed please find my July 28, 1994 letter to the Board of 
Selectmen for your review. I believe it speaks for itself. 

On July 20, 1994, I attended a Planning Board ("P.B.") Meeting 
where it was brought up by a member of the Board that I was in a 
conflict because I was going to represent a private client before 
the Board that evening. Howard Altholtz and Kimberly Jermain 
made, what appeared to me to be, a carefully orchestrated scene 
in opposition of my upcoming representation that evening, 
supplying no supporting information/documentation for their 
stance. I believed this action to be another of the continuing 
harangue and criticism which, in my opinion, has been ongoing 
since September 1993 when Mr. Altholtz drafted a P.B. letter, 
(unbeknownst to most of the Planning Board), to the Board of 
Selectmen pertaining to my tenure as the Town's MAPC 
Representative. I have no idea why Mr. Altholtz continues his 
attempt to discredit me, other than speculation that he wished to 
represent the Town on the MAPC and I have continued to serve in 
said position. Therefore, knowing the source of the unsupported 
criticism and the fact that I had the 1989 and 1991 letters 
supporting me, I stated the facts known to me and the P.B. voted 
4 to 2 to allow the meeting to continue. 

As you may recall, at the July 20th meeting I was thrust into a 
defensive position where I was forced to publicly defend my name 
and reputation when I was accused of a conflict and moreover 
accused of not bringing the 1989 and 1991 "Confidential" letters 
received from the Ethics Commission to the P.B. My recollection 
is that I never told the Board that I would bring them copies nor 
were they ever requested. I did say that I would make them 
available to anyone who wanted to come to my office and see them, 
including Mr. Altholtz. Moreover, Mr. Altholtz continued to 
insist that the P.B. minutes state that I said I would bring 



these letters to the Board. This prompted a public debate which 
belittled me and, in essence, said I was a liar and guilty of not 
doing what I said I was going to do. 

The facts are that I read the 1991 letter to the Chairman of the 
P.B., and told some other members of the Board, prior to the July 
20th meeting, that I would make the 1989 and 1991 letters 
available to them at my office if they had any question as to my 
being in any potential conflicts. All parties declined. As 
stated in my letter to the Selectmen, until the July 20th meeting 
I thought any/all questions had been answered. As you know, 
however, I went to my office and copied the letters and supplied 
them to you at the end of your July 20th meeting. 

The reason for this letter is that there has been some 
speculation, of which you may be aware, that Mr. Altholtz had 
tampered with the Board's minutes and was trying to use them to 
publicly discredit me. I am sincerely hopeful that the facts 
will disprove this speculation and the otherwise apparent abuse 
of the open meeting laws. 

It is my understanding that Mr. Altholtz contacted the P.B. 
Secretary via telephone, outside of a public meeting, and 
insisted that the minutes be changed to state that I said I would 
bring the 1989 and 1991 "Confidential" letters to the Planning 
Board. It is also my understanding that the P.B. Secretary 
informed Mr. Altholtz that such a statement by me was never on 
the audiotape of the meeting. However, through his insistence 
and demands, she succumbed and typed said statement on the 
minutes, all of this without the knowledge of the P.B. 

Furthermore, it is my understanding that Mr. Altholtz insisted 
that he obtain the aUdiotape from the Secretary which she gave to 
him without making a copy. I am unaware of the present 
whereabouts of the audiotape. 

It is also my understahding that Mr. Altholtz, outside of the 
P.B. meetings, had continually requested changes to the minutes 
and requested to obtain the aUdiotapes of the minutes from the 
previous P.B. Secretary. I understand that she refused to hand 
the tapes over to him. 

I am stating this information because, if true, I think this is 
the wrong manner in which the P.B. or any other public entity 
should be conducting business and is certainly a violation of the 
Open Meeting Laws. I am formally requesting an investigation 
into these purported events so that changes can be made, if 
necessary, to protect the very same integrity of your Board that 
Mr. Altholtz has stated he was trying to maintain. Furthermore, 
if the above-mentioned issues are found to be true, I think it 
incumbent on any wrongdoer(s), at the very least, to publicly 
apologize to me as the accusations were made in public. 



Most volunteers in town government have to spend a great deal of 
their time earning a living to support their families. I am one 
of them. Most volunteers in town government would say enough is 
enough with the personal attacks and accusations and resign their 
positions justifying their decision as certainly not being worth 
the hassle. I am NOT one of them. I, and no one in this 
community should have to be subjected to such nonsense. Many 
good, hard-working and intelligent people that could help the 
Town do not get involved due to issues such as these. At the 
very least I hope this letter will prevent similar situations 
from happening to another community volunteer. 

As I stated in my letter to the Selectmen, "It is time that each 
of the Town Boards work together to build a consensus in the 
community rather than the divisiveness which appears to be 
spreading like an illness. It is undoubtedly time for certain 
members of the P.B. to spend their valuable time doing their jobs 
planning, not digressing with matters which do not pertain to 
them. It not only wastes the Board's time, but is rude and 
discourteous to the people who have come before them in good 
faith." Ladies and Gentlemen, PLEASE, let's get on with the 
business at hand and put these other matters behind us. 

If you have any questions or concerns, feel free to contact me at 
your convenience. 

Very truly yours, 

JOHN T. GUERIN 

JTG/wp 
cc: Essex Board of Selectmen 

S. O'Maley G.D. Times Correspondent 



ESSEX PLANNING BOARD MEETING 

WEDNESDAY, JULY 20, 1994 

THE MEETING WAS CALLED TO ORDER AT 7:30 PM. 

ATTENDEES: J. KNOWLES/CHAIRMAN, K. JERMAIN, W. BURNHAM, 
H. ALTHOLTZ, P. DUNN, J. GINN 

Building Inspector/Dick Carter: 
Knowles requested the status of the Byrne Brothers 
property. Carter advised that the engineering stats were 
not done yet. Carter stated he had advised the applicant 
to submit the stats along with a check so they can get on 
next months agenda. 

Dick presented an application from Helen and Henry Lane of 
spring Street. It had been approved by the Board of 
Health. One lot is 2.58 acres and the other is 1.15. 

MOTION: WESTLEY BURNHAM MADE A MOTION TO APPROVE THE 
APPLICATION ON FORM A FOR THE CREATION OF LOTS #1 AND 
#2 FOR HELEN AND HENRY LANE OF 37 SPRING STREET, AS 
SHOWN ON THE PLAN DATED 07/19/94 BY NOONAN AND MCDOWELL 
FINDING THAT IT MEETS ALL THE REQUIRED FRONTAGE, AREA 
AND SETBACKS AS STATED IN THE ESSEX BY-LAWS. THE 
MOTION WAS SECONDED BY JOE GINN, ALL WERE IN FAVOR, THE 
MOTION CARRIED. 

Howard Altholtz disclosed he had received a telephone call from 
Peter Van Wyck. Altholtz told Van Wyck he would not discuss a 
matter pending the board outside of the board. 

Howard Altholtz informed the board he had attended a meeting of 
the Hamilton Planning Board last Tuesday. He found the 
proceedings to be civilized and well run. The entire audience 
received an agenda. There are 5 members on the Hamilton board, 
they have a professional planning person on staff. 

MOTION: WESTLEY BURNHAM MADE A MOTION TO APPROVE THE 
MINUTES OF THE JULY 6, 1994 MEETING. PAT DUNN 
SECONDED, ALL WERE IN FAVOR, THE MOTION CARRIED. 

DAWE PAVING: 
Knowles read a document furnished by the building inspector 
stating Bob Dawe's property is not out of compliance with 
the watershed district by-law. Knowles stated he had 
called Dawe, Dawe's response was he was under no obligation 
to talk about it. Knowles informed Dawe that the Planning 
Board had intended to send him a letter requesting an 
engineering drawing of the lot with the square feet of the 
entire lot and the square feet of the paved areas, Dawe 
informed Knowles if he got such a letter he would have 
ignored it. Dawe reminded Knowles that the Planning Board 
has no enforcement power. 
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Knowles commented that in the future the Planning Board 
would be better advised to spend their time on what they 
are supposed to do, plan for the Town of Essex, instead of 
chasing people and trying to enforce things. 

Altholtz commented that the board may have no power but 
they do have an obligation to pass things on that come our 
way. 

Dunn stated we don't have the authority to go directly to 
the applicant. 

Jermain stated that Dick Carter did not furnish the board 
with the requested information. Jermain went to the 
assessor's office and determined that the building alone is 
only a few feet short of the 15% coverage, that does not 
include the driveway. Jermain said it is the position of 
the Planning Board to request that the building inspector 
enforce our zoning by-laws. 

Knowles agreed with Jermain that we could request the 
building inspector investigate, he added if Jermain had 
information that could assist the building inspector she 
should give it to him. 

Ginn commented that he did not feel that any individual 
board member should be giving information to outside 
people. If any information is given, it should come from 
the whole board. 

Jermain said the request did come from the whole board, and 
to date the information has not be furnished. Jermain went 
to the assessor's office and her calculations indicated 
that 15% of the lot area would be 761sf and the house 
coverage right now is 755sf, that includes the porches and 
does not include the paved areas. 

Burnham made a comment that the porches are not considered 
impervious. His definition of impervious is something that 
precludes water from going into the ground causing it to be 
diverted to another location. 

Jermain commented that these are not decks, but porches 
with roofs. 

Knowles said if Jermain wanted information given to Dick 
Carter, it should be made in the form of a motion. 



) 
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MOTION: KIMBERLY JERMAIN MOVED THAT DICK CARTER, USING 
THE INFORMATION OBTAINED FROM THE ASSESSOR'S OFFICE, 
BASED ON THE SQUARE FOOT AREA OF THE BUILDING, 
DETERMINE THE TOTAL AREA OF IMPERVIOUS SURFACE, WHICH 
WOULD ALSO INCLUDE THE PAVED AREA, AND ENFORCE THE 
WATER PROTECTION DISTRICT BY-LAW THAT STATES THAT NO 
MORE THAN 15% OF A BUILDABLE LOT IN THE DISTRICT MAY BE 
RENDERED IMPERVIOUS. TO DO SO, THAT INDIVIDUAL MUST 
COME BEFORE THE PLANNING BOARD TO OBTAIN A SPECIAL 
PERMIT. ALTHOLTZ SECONDED. IN FAVOR WERE, GINN, 
JERMAIN AND ALTHOLTZ, OPPOSED WERE BURNHAM AND DUNN, 
KNOWLES WAS PRESENT, THE MOTION CARRIED. 

Ginn commented that this has gone around and around. We 
have information from our building inspector that says this 
is OK. I will refer back to what I have said in the past, 
an engineer should document what is on the property. If 
someone is disputing what our building inspector says, an 
engineering study should be obtained. 

Knowles said he had called Bob Dawe, and his Dawe indicated 
he's not going to respond to the Planning Board. 

Ginn stated he feels it is unfair that this discussion is 
brought up at every single meeting. It is unfair to spend 
valuable time on this issue. 

Burnham stated the building inspector has made his 
decision. If we're not happy with it, the proper procedure 
is to issue an appeal to his decision. We will continue to 
go back and forth on this. 

Jermain said that was correct, that we will continue to go 
around and around. If the house that exists there now is 
shy 6sf without the paving, it's very close. 

Dunn stated that this is petty. If the applicant is over 
anything there, it is not up to us since our building 
inspector has said he's alright. As far as I'm concerned, 
this is harrassing this applicant. I will not vote on 
anything for Bob Dawe, I got my answer from the building 
inspector. I disagree that Dawe should have to spend his 
own money to have an engineering study to prove this to us, 
when we have been answered by our building inspector. 

Ginn said he felt the board would expect an engineering 
study from another applicant. 

Altholtz commented the state law regarding impervious 
includes roofs. We do have responsibility of the water 
protection district. The applicant should have come before 
us for a special permit. 

Jermain commented we should send a letter to the selectmen 
that we have asked to have this zoning by-law enforced, and 
we feel that we didn't get it. 
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Knowles stated we got the answer from their employee. 

Betsy Fawcett commented that roofs are considered 
impervious under state law, that Westley Burnham is 
incorrect. 

Ed Neal commented that the water Protection District reads 
residential development which causes more than 15% of the 
lot area to be made impervious including the area of the 
road in front of the building. Then if you read in the 
back it says special permits may be obtained for making 
impervious more than 15% or 2,500sf. We have two 
definitions, the Planning Board must made a decision on if 
the threshold for an existing dwelling is 15% or is it 
2,500sq above which you need a special permit. I think it 
clearly states that a new residential development with new 
road and everything is what the 15% originally was for. 
For an existing lot you can make 15% or 2,500sf requiring a 
special permit. I think the 2,500sf is a completely 
different issue. 

Altholtz commented it is either one of those, either 15% or 
2,500sf then it kicks in. 

Jermain added we are 6sf shy of the 15% not including any 
asphalt pathways, driveways, etc. There are 6sf that has 
not been rendered impervious, because the building 
constitutes the 761sf of impervious surface. 

Altholtz said what we are saying to Dick Carter is here's 
the information we obtained, please rethink this issue with 
this new information. 

Burnham commented that if he were Dick Carter and received 
this letter, he would think we were accusing him of not 
enforcing the by-laws. 

GUERIN/MAPC: 
Knowles commented he was asked at the last meeting to check 
with John Guerin to make sure he had a letter that he had 
promised to get for Altholtz clarifying his possible 
conflict of interest as our MAPC representative at the same 
time he may be representing clients to this board. Guerin 
had read the letter to Knowles over the phone and it seemed 
fine to him. At that time, Guerin informed Knowles that 
anyone that wanted to call him or come by to take a look at 
the letter was welcome to do so. 

Guerin stated if anyone had a question about him they can 
come in to see him. 

Jermain asked if Guerin brought a copy of the letter for 
the Board. 

Guerin responded, "no". 
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Jermain commented she would take the opportunity to go down 
and see this letter. 

Guerin stated he informed the board previously that anyone 
wishing to see the letter could go to his office and view 
it. Guerin stated he has volunteered for many years in 
this town. He considers this a direct affront to him. He 
continued, he is not a special municipal employee, MAPC 
does not have that under the statute, MAPC is a regional 
entity that deals with regional issues. The letter is 
specific and states that anything that has to do with the 
region, (i.e. a regional rubbish plant would be a 
conflict), matters that affect the town would have no 
conflict of interest. 

Jermain stated that to be considered a special municipal 
employee you must be granted that. 

Burnham questioned if he is an unpaid volunteer does that 
make him an employee. 

Altholtz commented we're all employees. Except Planning 
Board members have been declared special municipal 
employees by the Select Board. Sally Soucy has the list of 
special municipal employees, MAPC is not one of the 
positions. I think there is a presumption of a conflict of 
interest here, and I think we should receive proof that 
it's been waived. 

Burnham questioned, would that mean that any municipal 
employee cannot represent anyone before any city or town 
board. 

Altholtz said that's right, unless they've been listed as a 
special municipal employee. 

Guerin commented if you want to represent another client 
before a town board that has a different pervue as this 
board you can do so. You cannot go before your own board 
or anything that would deal with your board. Guerin 
continued, two years after you get off a board you're not 
allowed to do it. Anything that you had direct interest in 
at the time you were on your board you can never represent 
a client against the town's interest. 

Knowles opened the floor for public comment on conflict of 
interest. 

Ginn commented that Altholtz apparently didn't think Guerin 
should be in the position that he is, because Altholtz 
keeps bringing it up. 

Altholtz said I don't think he should be in the position he 
is in and representing clients. It's really respect for 
the process. We all need to play by the rUles, no matter 
how long you've been in town, no matter what your last name 
is. 
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Guerin continued that he has had a ruling from the ethics 
commission since 1991, when he accepted the MAPC position. 
He stated he obtained this ruling because he did not want 
to be cutting his own throat by not being able to represent 
Essex residents. He continued, he would not go out of his 
way to prove his position to this board. He had spoken to 
the Selectmen who appointed him, they had no problem with 
it. If anyone wishes to, they may contact the State Ethics 
Commission, Guerin said he doesn't answer to anyone on this 
board. He would consider any further comments on this to 
be libelous in nature. 

Knowles commented that in matters of conflict it is not the 
position of the Planning Board to police them. There is 
recourse for presumed conflict of interest. It's fine to 
raise the issue at the time. But the recourse is the State 
Ethics Commission. 

Altholtz stated he did raise this issue with Guerin in the 
hallway. The conflict of interest laws were written to 
prevent people from benefitting from their public service 
in private ways. He continued, conflict of interest laws 
were written to prevent people from using contacts that 
they make in public life from benefitting private 
interest. It is a conflict of interest for any elected or 
appointed official of a municipality to respresent anyone 
before a town board on a matter the town has interest on. 
Altholtz said he mentioned this to Guerin two meetings ago 
in the hall in the hopes that John would think it through 
and not step over the line. And he chose to come in, he 
said he had an opinion on this, and that he would give it 
to the Board. 

Guerin stated he never told the board he would furnish the 
board with the letter. 

Altholtz commented it was in the minutes. 

Dunn stated that this is degrading to this board. In 
Dunn's opinion, this has nothing to do with this Board, she 
wants no part of this. First it's Bob Dawe, not it's John 
Guerin, who's next? We're here to make decisions on 
planning, not to degrade people. 

Jermain asked Guerin if she went to his office, could she 
see the letter? 

Guerin responded, "yes". 

Jermain continued, on the Melanie and Donald Burnham 
property, it was confusing a few meetings ago, it appeared 
the information furnished us was inaccurate, that we did 
not have to offer a building permit on that property. It 
was now considered a lot, legally. However, we did not 
have to offer a building permit on that property. Guerin 
had told Jermain and the rest of the board that we had no 
choice, advising us that we had to sign the building 
permit. She thought that was not right to do that without 
stating who he was representing, the applicant or MAPC. 
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Ed Neal commented this is not something that should take 
place in this forum. If you suspect that someone in town 
has a conflict of interest and has violated the conflict of 
interest laws, you contact the State Ethics Commission, 
they have investigators, they will confidentially look into 
it and make a determination. This is a public meeting, to 
write letters accusing people of conflict of interest is no 
different than accusing them of stealing cars or committing 
any other felony. 

Nancy Marculewicz commented if Mr. Guerin had simply sent a 
copy of his letter to the Planning Board it would have 
ended the thing. 

Fred Fawcett commented we should hear as much public 
comment as long as we have public comment. The selectmen 
have their hands in plenty of places where they shouldn't. 
Since Mr. Guerin's promise is in the minutes, I presume it 
is in the minutes, that he said he would bring in the 
letter to the board, then he should. 

MOTION: WESTLEY BURNHAM MADE A MOTION THAT WE 
DISCONTINUE DISCUSSION ON THIS ISSUE AND MOVE ON TO THE 
AGENDA. DUNN SECONDED, IN FAVOR WERE ALTHOLTZ, GINN, 
JERMAIN, BURNHAM, KNOWLES AND DUNN, THE MOTION CARRIED. 

SABATINI - 199 JOHN WISE AVENUE: 

Application for the siting of a single family dwelling at 
199 John Wise Avenue, Essex. Sabatini commented this goes 
back to 1981 and earlier. Ginn questioned if the 
Conservation commission had signed off on this. Jermain 
indicated yes they had. 

Ginn commented what this board has to do is if we have 
approvals from other town boards, they have been checked 
off. We make sure the property meets all the required set 
backs and other requirements. Sabatini stated we will 
share the same common drive. Burnham commented we have to 
be assured he has reasonable access, he does through the 
common driveway. Ginn stated Lot #1 shows 244.34 feet of 
frontage. 

MOTION: WESTLEY BURNHAM MADE A MOTION THAT WE APPROVE 
THE SITING FOR A SINGLE FAMILY DWELLING APPLIED FOR BY 
DAVID SABATINI OF 199 JOHN WISE AVENUE TO BE LOCATED ON 
LOT #1, PLAN SHOWN BY CT MALE, DATED 8/7/91, FINDING 
THAT IT MEETS ALL THE REQUIRED SETBACKS, FRONTAGE AND 
LOT AREA AS REQUIRED BY THE ESSEX BY-LAWS, THE MOTION 
WAS SECONDED BY JOE GINN, ALL WERE IN FAVOR, THE MOTION 
CARRIED. 



ESSEX PLANNING BOARD -8- JULY 20, 1994 

MUNSON/PIKE (174 WESTERN AVENUE): 

Altholtz stated the issue of conflict of interest has been 
raised regarding Mr. Guerin representing clients at town 
boards, whether it exists or not, there are ways to be 
exempted from it. The party representing the applicant 
says he has the proof of his exemption, but won't give it 
to us. 

MOTION: HOWARD ALTHOLTZ MADE A MOTION THAT UNTIL WE 
RECEIVE THE VERIFICATION OF GUERIN'S EXEMPTION FROM 
CONFLICT OF INTEREST, WE POSTPONE MOVING FORWARD ON 
THIS APPLICANT. THE PROCESS AND INTEGRITY OF THE BOARD 
IS IN QUESTION, KIMBERLY JERMAIN SECONDED. 

Burnham suggested to be complete why don't we just move to 
exclude Mr. Guerin from any business in front of the board, 
that's basically what you're saying. 

Dunn stated that Mr. Guerin is our representative, and he 
has not been disbarred from that. until he has been, we 
don't have a right to disbarr him. We can ask him for this 
letter, but he has not been proven in the wrong. We have 
no right to tell him he can not corne in here and represent 
an applicant. 

Burnham stated it was beginning to look like a personality 
conflict between Altholtz and Guerin and the rest of us are 
getting sucked into this. 

Altholtz stated that was an absurd statement. 

Burnham continued, as far as he was concerned, disbarring 
Guerin from any proceedings here, based on innuendo or 
opinion that we have, is completely out of bounds. If 
there is a problem with conflict of interest, you can call 
the State Ethics Commission, you can file a complaint and 
I'm sure it will be investigated. until that time we don't 
have any right to disbarr Guerin from appearing. It is 
unfair to Mr. Munsun who is appearing here in good faith 
and trying to do the right thing, and throw him out and set 
him back at least another two weeks or more. 

Kimberly Jermain stated there is no innuendo, she was not 
trying to accuse anyone of anything. She continued, she 
would just like to know when Guerin is representing someone 
before a town board, and would like to know the distinction 
between that position and the position he would take as an 
MAPC representative. Her concern was put to rest when he 
indicated he had documentation to verify he was a special 
municipal employee, although now that is not the case, but 
it is another document that would relieve my concerns. 
Jermain didn't think it needs to get personal, she would 
like to see the process followed. 
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Jermain continued, if Mr. Munson would like to appear 
without Mr. Guerin representing him, she would be happy to 
sit here and listen to that. But she thought postponing it 
would give everyone an opportunity to understand what the 
rules are that each one of us takes, and what kind of 
information we're getting. Many times we are not sure 
whose opinion it is. 

Altholtz commented, that he presumes Mr. Guerin has the 
documentation he says he does, let's see it so we can 
alleviate our fears and move on. 

Guerin commented there is a presumption in this country 
that a man is innocent until proven guilty. You are 
accusing me. The only concern about a possible conflict of 
interest would be my butt, you people would have nothing to 
do with it. It would my tail, my risk, not this board's. 
After I meet with you tonight, I'll go over and get the 
letter. 

Ginn commented he had no problem at all with Guerin 
representing this applicant before this board. We're 
chasing a cat's tail again with this one, taking everyone's 
time. This is pretty straight forward, let's move on. If 
Altholtz has a problem with Mr. Guerin, and it's been 
raised a couple of times, you ought to settle it, instead 
of continuing to bring it up. Like Kimberly Jermain with 
the property up there (Dawe). 

Jermain stated she had no personal interest in any of the 
properties. I have the responsibility to uphold the zoning 
by-laws in the position I was elected to, I resent being 
told I am taking a personal vendetta. 

Ginn continued, so you are not believing what information 
Dick Carter is giving you on the Dawe property. 

Jermain stated she had different information than what 
Carter provided. 

The motion was reread, the vote was as follows, in favor 
were Jermain and Altholtz, against were Dunn, Burnham, Ginn 
and Knowles. The motion did not carry. Jermain and 
Altholtz left the room for this discussion. Altholtz 
commented this is an insult to the integrity of the Board. 

Guerin commented he is here representing Mrs. Pike at 174 
Western Avenue. There is an interested purchaser for the 
property, for a small car dealership. We are here for 
discussion only. There are no permits required here. As a 
courtesy the applicants are here to explain their proposal 
and get the board's feedback. 
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Michael Munson - representing Thomson Motors. We have been 
in contact with the neighbors to get a sense of their 
concerns regarding what we have planned. We don't see any 
issues regarding the by-laws. It is a one-story metal 
building, approximately 2,OOOsf on 2.4 acres of land. We 
plan a second hand car dealership and repair shop. We plan 
eighteen vehicles initially, and hope to get a license for 
a maximum of 50 vehicles. The vehicles for sale would be 
in the front of the property. We would put trees in the 
front, and construct a stockade fence in the rear of the 
property. We are working with a waste disposal company to 
come on an as-needed basis. Relative to the washing of 
vehicles we plan to use a biodegradable soap. All repair 
work would be done inside the building. 

Dunn asked Mr. Munson if he was familiar with the Town of 
Essex's Water Protection District? As it states under 
"prohibited", we're not supposed to have any automobile or 
vehicle services, I know you're going to say it's 
grandfathered, however, there really hasn't been any 
commercial use on that property for the past two years. 
Doesn't this in effect say it's been abandoned? You say 
you don't have to come before us, but if that use has been 
abandoned, you do have to come before us. People put a lot 
of work into the Water Protection District By-law, and it 
says here in black and white no repair shops and no 
washing, I think we're walking allover this. 

Munson responded, I agree that's what the by-law says, 
however, that is the reason we are using some of the 
procedures we are planning to protect it. It is our 
understanding that use would be grand fathered due to the 
nature of the use on the property over the last decade, 
with heavy equipment, marine and storage. 

Dunn doesn't agree it should be grandfathered. Dunn 
doesn't believe it has been under commercial over the last 
two to three years. She would consider it an abandoned 
use. 

Munson stated some individuals have come here tonight that 
have been familiar with the activity that has taken place 
on the property. 

Mr. Guerin stated as an advocate of the property owner, he 
is here to present a case regarding the use of the 
property. 

Knowles commented that their appearance at the meeting 
tonight was supposed to be for discussion. This has been 
useful, however, if you're here for a sense of the board 
and how we would look at it, I think that's fine. Knowles 
commented he would be uncomfortable with any further 
comments on this without this proposal coming in on paper. 
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Burnham commented, that there is no permit required for 
someone to start a business on this property. They're not 
building any new buildings, if the grandfathered use is in 
contention, then we have to make a finding if the use if 
permitted. I think what we'll find out is the 
grandfathered use is still legitimate. 

Guerin said we'd like to explain what the use on the 
property has been. The Selectmen would have some control 
over this due to the Class II license. We're here because 
the Selectmen have postponed their hearing, waiting to hear 
what the Planning Board's response would be regarding the 
use. We're here relative to the use isssue. John Julian 
worked with Mr. Pike for many years up there, Cy Perkins is 
also here and Scott Woodward, Mr. Pike's grandson, is 
here. These people are very familiar with the property, 
they've been on and used the property. We feel the use is 
a continued use. 

Julian commented Pike used to buy some machines, now and 
again, we used to repair them and we'd have them outside 
for sale. He did some welding, he sold two dumptrucks, a 
dozer, he did some welding on two bucket loaders and sold 
those, and repaired excavators and sold those. I believe 
that was in approximately 1990. 

Guerin stated the property was used for fixing and selling 
machinery, right there on the property. Up until this 
spring, there was a forklift worked on and for sale. Scott 
Woodward will speak to the present use and the use in the 
past winter as well. 

Woodward confirmed they had a forklift for sale, and used 
the building to store and work on boats. 

Guerin continued, right up until Mr. Pike took ill he was 
there consistently, perhaps on a daily basis. Obviously 
since he was ill things carried on in a much lower scale of 
use, he has since passed away, that's why the property is 
for sale. 

Perkins commented he was up there with Mr. Pike, and he did 
that type of work. After he got sick he didn't do as much, 
he still used to go down there and putter. He did all 
kinds of machinery down there, fabricating and repair, 
almost manufacturing really. That was maybe four or five 
years ago, it was more than two years ago. 

Guerin commented there were tractors up there, the forklift 
was the last to go, and that was as recent as this spring. 
We're here to guide the board on a decision of use. 
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Munson commented that compared to what Mr. Pike had on the 
property, they feel they are narrowing the use. We feel 
our automotive use is a less hazardous use than the prior 
use. They've had marine boats in there, they've had 
construction equipment with hydraulic systems. Anytime you 
have a rainstorm you have grease and hydraulic fluids 
running off the vehicles. Thomson Motors would not have 
that. 

Dunn commented she hopes with all her heart that this board 
will really consider this, I know Mr. Guerin and Mr. 
Woodward and I don't mean to fight anybody personally, but 
I think it's pretty lame on the two years for being 
abandoned. Thomson Motors could be going wild up there 
while people could be carrying their drinking water up 
there. This by-law was written to protect that area up 
there, that water supply is a very good reason for not 
having this type of thing in that area. We shouldn't 
overlook that by-law. We're not saying we don't want 
Thomson Motors here, we're saying we want to protect our 
water supply. Used cars will bring rust, junk and a lot of 
repairing there. Eighteen to fifty cars in our water shed 
district, I can't go along' with it. 

Munson said Thomson Motors is taking a completely different 
tact, not your typical used car dealership. They're market 
is high quality cars, any vehicle for sale would be totally 
reconditioned and in perfect shape. We're not just trying 
to turn around these vehicles just to make a profit. We 
don't offer that type of service. 

Dunn commented it's not just Thomson Motors, but you people 
may decide that this just isn't the right spot for this. 
When you move you have created a use on this property. 
Then you may sell the property to another business that 
wouldn't be as careful to our watershed district. 

Munson questioned, couldn't that be controlled by the 
license from the Selectmen? 

Dunn said "no". 

Burnham commented he lives in the neighborhood, and has 
watched that building since it was built. He was aware of 
some of the equipment Pike worked on. He knew Pike 
remained fairly active there even though he was ill. He 
didn't believe because someone falls ill, that should cease 
the use of the property. Even when the sweater shop was in 
the front half, the rear half was still maintained by Mr. 
Pike. Burnham felt the use is still a repair facility for 
construction equipment. He believes there are worse things 
that could move in than a used car lot. 
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Knowles opened the floor for public comment. 

Betsy Fawcett said she was a very concerned citizen in this 
matter. If Mr. Guerin is a representative of the MAPC he 
well knows there are many rules prohibiting this kind of 
use. It would cause a reduction in the neighboring 
property values~ The environmental problems on the 
property are immense. It would require a sufficient plan. 
The water from that property flows directly into Chebacco 
Lake. 

Fred Fawcett said we have some laws about the number of 
unregistered vehicles allowed on a lot. Perhaps it's no 
more than one or two unregistered vehicles are allowed on a 
lot. 

Karin Gersch commented she keeps hearing about the past 
uses of the building. Was there a permit required for the 
original use taking place in the building? Just because 
something went on there in the past doesn't mean it was 
permissible? 

Karen Baker questioned Mr. Munson if there would be 
automotive body repair on the premises? 

Munson replied, "no", any required bodywork would be 
contracted out to perhaps a shop in Essex or in the area. 

B. J. Frye questioned if because Mr. Pike conducted some 
activity on the property constituted a "business". Was 
there a sign? 

Fred Fawcett commented some board members see the 
regulations as something to be averted. Others take the 
broader view of protecting the public interest; I commend 
those who take the broader view. 

Bob Brophy commented that 
"clouded" existence. Bob 
Commission in 1985-1987. 
was built on wetlands. 

property always had a very 
was on the Conservation 
He stated 40% of that building 

Ginn questioned the two attorneys regarding the 
Conservation Commission requirements, are there any 
restrictions on the property? Has the order of conditions 
been approved, has the property been signed off by DEP? 

Munson commented the certificate of compliance is dated in 
1988. 

Guerin stated relative to the comment that this will 
devalue other pieces of property, obviously I am here 
representing this applicant, the devaluing of this piece of 
property is also our concern. 
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Knowles questioned Guerin what the applicant wants from 
this board? 

Munson commented we are seeking what the existing use is, 
and the continued use by Thomson Motors as a grandfathered 
use. Obviously if you don't find this an existing use, we 
would seek a special permit. 

Knowles questioned the board how they would like to proceed 
on this property. 

Dunn stated she would like to table this until we can look 
back at the past use of this property. 

Burnham said there never has been another use, other than 
the sweater shop. 

Dunn said we need to determine if the use has been 
abandoned. 

Ginn commented that if Pike had a full fledged business 
there at one point of type, I don't know how involved it 
has been over the past four or five years. There has 
definitely been activity up there since his death. 

Dunn stated there has been activity in her yard, does that 
mean she has a commercial use? 

Burnham commented this building has never been anything but 
a commercial use. I personally believe the commercial use 
is still in effect. The Class II license they will need to 
obtain from the Board of Selectmen is going to have annual 
renewal requirements, and they can impose restrictions as 
they see fit. 

Knowles stated he agreed with Dunn. I think we need to do 
as much due diligence as we can, particulary in that part 
of town. I think this is going to have to come before us. 

Munson commented he is hearing a lot of concern regarding 
the level of volume of use because it's in the water shed 
district, also whether it would be grandfathered because of 
the level of volume. 

MOTION: WESTLEY BURNHAM MADE A MOTION THAT THE ESSEX 
PLANNING BOARD MAKE A FINDING THAT THE PRESENT USE OF 
PROPERTY AT 174 WESTERN AVENUE IS AND HAS BEEN 
COMMERCIAL IN NATURE AND CAN CONTINUE UNDER 6-13.3B6. 

Guerin commented that Mr. Munson had asked Scott Woodward 
if his grandfather (Mr. Pike) was a sole proprietor, if his 
business is in his own personal name. Mr. Woodward stated 
his grandfather filed a Schedule C with him income taxes, 
thereby verifying a sole proprietorship. 
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Dunn and Knowles were opposed to the motion, Burnham in 
favor, Ginn voted present as he had asked if a license was 
ever issued for the property and wanted more information 
(Altholtz and Jermain were out of the room) the motion did 
not carry. 

Knowles stated we would give a copy of the minutes to Mr. 
Munson if he would like them. The next planning board 
meeting is scheduled for August 3, 1994, they will contact 
Pat Dunn if they would like to be on the agenda. 

KEVIN HARDING - 121 WESTERN AVENUE: 
The applicant would like to change his home from a single 
family to a two family. He believes it was a two family at 
one time. He is attempting to refinance, and the bank 
suggested he turn it back into a two family. Burnham 
stated all the Planning Board needs to verify is that the 
Board of Health has signed off on the septic system, and 
there's adequate off street parking for the second unit. 

Sonny Thompson from the Board of Health was present for the 
meeting. He mentioned the septic system and if children 
under the age of 6 a lead paint inspection would be 
required. If lead paint was present it would have to be 
removed by a licenced firm. He also added that the Board 
of Health would like to see a plan. Sonny added there is 
nothing at the Assessor's Office indicating the house was 
ever a two family. 

Jermain commented we have discussed this property over a 
year ago regarding unregistered vehicles being stored 
there. How do we look at this property when it has been in 
violation, and now we're looking at it for something else. 

Burnham questioned if the applicant is still in violation? 

Jermain indicated yes, she believed he was. The Planning 
Board asked Dick Carter to go there and have the excess 
vehicles removed; that has never happened. 

Kevin stated he did dispose of one vehicle after the 
building inspector requested he do so. Refurbishing cars 
is a hobby of his. 

Altholtz informed Harding that the by-law states no 
inoperative cars shall be allowed, unless they are in an 
enclosed building or screened from view. 

Harding indicated he would screen the others from view. He 
said he did remove a car as soon as the building inspector 
asked him to. 
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Kevin stated he is under some time constraints to 
accomplish this, as he is trying to save his house and must 
do this to refinance. 

Altholtz commented this is a non-conforming use as he has 
only has 25' of front yard, however it would be 
grandfathered, then we could analyze it under 6-4.2. 

Ginn commented his only concern would be adequate parking. 

Harding commented if he screens the cars, he can put three 
cars in the driveway and one in the garage. 

Dunn commented our by-laws clearly state you can only have 
two unregistered and uninsured vehicles on your property. 

Altholtz stated the rule goes as follows: no unregistered 
and inoperable cars in the front yard at all, no more than 
two unregistered vehicles in the back and side yards, and 
all inoperative vehicles must be screened. 

Sonny from the Board of Health again requested a floorplan. 

Burnham added we're not approving any construction or 
additions. 

Altholtz questioned, did everyone agree that it should be 
analyzed under 6-4.2? 

Yes, everyone agreed. 

MOTION: JOE GINN MADE A MOTION THAT KEVIN HARDING OF 
121 WESTERN AVENUE BE ALLOWED BY THIS BOARD TO HAVE HIS 
HOUSE AS A TWO FAMILY HOME, PROVIDED HE HAVE PROPER 
APPROVAL BY THE BOARD OF HEALTH, BUILDING INSPECTOR, 
THAT HE HAVE, PER DISCUSSION, AMPLE PARKING 4 TO 4-1/2 
SPACES, THAT HE HAVE EXISTING VEHICLES CONFORM TO TOWN 
BY-LAWS, BECAUSE THE BOARD FINDS UNDER 6-4.2 THAT IS 
NOT SUBSTANTIALLY MORE DETRIMENTAL. SECONDED BY 
BURNHAM, DUNN VOTED AS PRESENT, IN FAVOR WERE KNOWLES, 
BURNHAM, GNN, JERMAIN, ALTHOLTZ. THE MOTION CARRIED. 

KIMBERLY JERMAIN: 
Jermain began by stating she had no personal vendetta here. 

MOTION: TO SEND A LETTER TO THE BOARD OF SELECTMEN 
REQUESTING A COPY OF THE JOB DESCRIPTION OF THE 
POSITION OF BUILDING INSPECTOR AND TO BE INCLUDED IN 
THE REVIEW PROCESS OF THIS POSITION WHICH WOULD INCLUDE 
INPUT FROM THE PERSONNEL BOARD. ALTHOLTZ SECONDED. 
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Jermain continued, her purpose was to engage this board in 
a discussion on enforcement. She sent a letter to Chairman 
of the Board of Selectmen, Ed Neal. We discussed initially 
on August 4, 1993 the enforcement of zoning by-laws. We 
stated we were going to try to enforce the by-laws. On 
June 24, 1994 she attended a Board of Selectmen meeting 
where there were reappointments of the present Building 
Inspector, she asked at that meeting, and subsequently in a 
letter of July 5, 1994 to have a performance evaluation 
conducted on that position. Jermain said this is important 
for all employees of the town. She went to a Selectmen's 
meeting after this meeting and saw that the Selectmen were 
interested in reviewing the Assistant Harbormaster's 
position, so they had him come in and went over the 
position. At the Selectmen's meeting, they took her 
comments and reappointed the current Building Inspector. 
Jermain then read the letter to Chairman Neal. In the 
letter Jermain requested they reconsider the appointment of 
Carter, and mentioned a possible conflict of interest on 
Neal's voting for Mr. Carter for Building Inspector as Neal 
is a member of the Essex Fire Department and Carter is the 
Fire Chief. She also suggested the Town of Essex may look 
into sharing a Building Inspector with a neighboring town, 
thereby relieving some of the fiscal responsibility, and 
the Building Inspector would not be a town resident. 

Altholtz then read the letter received from Chairman Neal 
in response to her request. Neal's response was they would 
not be reconsidering the reappointment of Carter. Neal 
continued, the Planning Board at any time could have voted 
to send a letter to the Selectmen with complaints or 
comments of the building inspector, to Neal's knowledge, 
this never occurred. Neal continued on the issue of 
conflict of interest relative to the fire department. Neal 
stated the conflict of interest laws are in place to 
prevent elected or appointed officials from receiving 
special treatment or financial gain in their positions. 
Neal commented that both he and Carter give their time to 
the town willingly and with the knowledge that they are 
losing income while in service to the town. Neal mentioned 
if the State Ethics Commission found a conflict of interest 
existed, his decision would be to resign from the fire 
department, which would deprive the town of a member of the 
fire department that is in town during the day. Neal 
reminded Jermain that the Building Inspector is the 
enforcement officer of the Board of Selectmen, not the 
Planning Board. He continued, the vote by the Selectmen 
was unanimous to reappoint Carter, so even if he had 
abstained from the vote, Carter would have been 
reappointed. 

Karen Baker from the Personnel Board, stated they are in 
the process of developing job descriptions for all town 
positions. Baker continued she has contacted other 
surrounding towns, and she believes in most towns the 
Building Inspector reports to the Planning Board. 
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Burnham commented on the motion, Carter has been 
reappointed, so he questioned if it is Jermain's intent to 
clarify this position for next years appointment. Burnham 
was unclear on what Jermain wanted in her motion. 

Jermain again mentioned she is requesting a copy of the job 
description of the Building Inspector and would like to see 
the Planning Board included in the review process and seek 
input from the Personnel Board. 

Ginn questioned, is there was currently a job description 
on file for the position of building inspector? 

Jermain reread the motion. Seconded by Altholtz. Jermain 
continued, this was discussed on 8/4/93 and on 8/21/93, we 
sent a letter on 3/2 to the Selectmen, which Mr. Neal 
apparently doesn't know about, regarding Warren smith and 
Byrne Brothers. In favor were Jermain and Altholtz, 
opposed were Ginn, Burnham, Dunn, Knowles voted present, 
the motion didn't carry. 

Ginn commented his position is he would be interested in 
seeing the job description when the personnel board is in 
the process of developing one. 

Bob Brophy from the Personnel Board stated the Selectmen 
have requested that the Personnel Board meet with the 
Selectmen on 8/15/94 to review all town job descriptions. 
He commented it was unfortunate that an individual has 
jumped the gun, without coming to the Personnel Board, 
again a lack of communication between the town boards. We 
are working on this, and we're trying to set up a flowchart 
showing who reports to who. Brophy stated another member 
of the Personnel Board (Peter Souza) is here to explain 
what he is working on to accomplish this goal. Brophy 
continued, when you are on a town board, even if you wish 
to speak as an individual you should go back and discuss it 
with your board and speak as a board. Even the Chairman of 
the Selectmen should do the same, discuss things with his 
board, and respond as a board. 

Burnham requested if when a draft of the job description is 
developed for the position of Building Inspector could the 
planning board receive a copy and give input? 

Brophy stated "yes", the position of Harbormaster, for 
instance, went back to the River Committee for review. 

Peter Souza commented on what he is attempting to do for 
the town positions. He is the Operations Manager at Varian 
in Gloucester and is responsible for the same procedures 
there. 
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Karen Baker questioned if it would make the job of the 
Selectmen easier if the Building Inspector reported to the 
the Planning Board? 

Knowles commented, he took exception to Baker's earlier 
comment, and believes most towns have the Building 
Inspector report to the Selectmen. Knowles continued, the 
Building Inspector comes to the Planning Board meetings as 
a courtesy. He is hired by and reports to the board of 
Selectmen. There are valid reasons why the position 
reports to the Selectmen. We are attempting to identify 
problems in town, maybe we're monkeying around in something 
that doesn't need fixing. We are here to design planning 
for the Town of Essex. 

Ed Neal publicly apologized to Jermain for the letter he 
sent in response to her letter. He felt Jermain's letter 
was a personal attack regarding the conflict of interest 
issue. He agreed he should have discussed his response 
with the other members of his board. He commented the Town 
is working on all job descriptions for all town positions. 
Neal felt to address the position of Building Inspector 
without addressing all other positions, would be unfair to 
Carter. He added just because Jermain's motion didn't 
carry, that shouldn't stop anyone interested from coming in 
and offering input in the process. 

MOTION: WESTLEY BURNHAM MADE A MOTION TO ADJOURN, 
SECONDED BY ALTHOLTZ ALL IN FAVOR, MOTION CARRIED. 

Meeting adjourned at 10:45 PM. 

PREPARED BY: 
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ESSEX PLANNING BOARD MEETING 

WEDNESDAY, JULY 6, 1994 

ATTENDEES: J. Knowles/Chairman, P. Dunn, S. Pennoyer, J. Ginn, 
H. Altholtz, K. Jermain, Westley Burnham 

Dick Carter - Building Insp ector: 
Raymond Greene, Conservation commission and Board of Health. 
The plans now show an addition to a single family with no 
kitchen. Carter felt the Planning Board left it subject to the 
approval of the Board of Health. 

MOTION: HOWARD ALTHOLTZ MADE A MOTION TO AUTHORIZE THE 
BUILDING INSPECTOR TO ISSUE A BUILDING PERMIT TO 
RAYMOND GREENE, 15R STORY STREET, FOR AN ADDITION TO A 
SINGLE FAMILY RESIDENCE OF 2 MORE BEDROOMS, 1-1/2 
BATHS, SUBJECT TO THE CONDITION IMPOSED BY THE BOARD OF 
APPEALS (BOARD OF APPEALS DECISION OF 04/20/94) 
SPECIFICALLY THAT IT REMAIN A SINGLE FAMILY RESIDENCE 
AND THAT NO BUSINESS OR COMMERCIAL ACTIVITY WILL BE 
UNDERTAKEN ON THE PREMISES. WESTLEY BURNHAM SECONDED 
THE MOTION. ALL WERE IN FAVOR, MOTION CARRIED. 

Kimberly Jermain wanted recorded in the minutes of the meeting 
that she is requesting the letter from John Guerin promised at 
the last Planning Board Meeting (6/15/94) relative to Donald & 
Melanie Burnham, whether or not elected or appointed officials 
can represent individuals before town boards. Jermain also 
wanted in the records her continued request for disposition of 
the Bob Dawe paving issue. 

Howard Altholtz followed up on the Bob Dawe paving issue by 
indicating at the last meeting there was a vote to send a letter 
asking for engineering studies, which Altholtz didn't agree 
with. He stated he thought we should get a special permit 
application, which we asked for three months ago. Altholtz did 
not feel an engineering study is necessary. 

Joe Knowles stated the reason letters did not go out was he got 
the information regarding what dimensions were impermiable, and 
Knowles is going to call Bob Dawe. He will indicate to Dawe 
that the dimensions he was given today don't jibe with what 
we've seen before, he will ask Dawe to explain why they are 
different. He may be required to come before the board. 

Westley Burnham mentioned that Bob Dawe's lot is a 
non-conforming lot; under 6-4.2 we can bless it. 

Howard Altholtz stated 6-4.2 has nothing to do with the water 
protection district, when you increase a non-conforming use, the 
increase that's occuring still has to comply with the zoning 
by-laws. 
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Joe Knowles closed the Dawe discussion indicating he is going to 
call Dawe and follow up on it. 

PROPOSED ESSEX PLANNING AGENDA: 

Joe Knowles opened the discussion by stating the job of the 
Planning Board is to plan for the town of Essex. Knowles stated 
he thought having a plan for this would be beneficial over the 
next ten months or so. Knowles felt in order to derive 
solutions to what we as a board think are the problems, we 
couldn't derive solutions until we have some agreement on what 
the problems are and prioritize them. 

Westley Burnham felt the agenda Knowles presented for the 
Planning Board from July, 1994 through April 1995 was 
reasonable. 

The following is the proposed agenda: 

I. Identify Planning Issues: 
seek input from town 
Planning Board member input 
compile a list of issues/problems 
TIMELINE: July, August and September meetings 

II. Prioritize Planning Issues: 
Planning Board decisions on issues to address 
TIMELINE: October meetings 

III.Derive Solutions: 
seek input from town 
Planning Board discussion 
Planning Board decision on solutions 
Planning Board decision for public hearings, if 
necessary 
TIMELINE: November and December meetings 

IV. Public Hearings: 
TIMELINE: January and February meetings 

V. Revisions to Solutions: 
revise according in input from public hearings 
TIMELINE: February and March meetings 

VI. Public Hearing s: 
TIMELINE: March and April meetings 
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Knowles mentioned he asked the following individuals to come to 
this meeting informally because they all know something about 
planning issues and they all have been in Town for many years: 

1. Dick Carter, Building Inspector 
2. Ed Neal, Chairman, Board of Selectmen 
3. Bill Holten, Essex Board of Appeals 
4. Larry Graham, previously CT Male 
5. Rolf Madsen, Board of Selectmen 

The input will be to identify problems, not discuss solutions. 

1. Dick Carter suggested we take a good look at the by-laws, 
go through them and what they mean. There are different 
ways to interpret them. We know we have a problem with the 
garage/accessory building issues, what is an accessory 
building, also another issue is signage, size of signs, 
etc. Definitions of residential lots, business lots, 
industrial lots. Carter informed the Board in the month of 
June he received 84 to 86 calls requesting information on 
by-laws, what they as property owners can do, what is the 
procedure? The job of the planning board is to plan for 
the future development of Essex, not restrict it. 

2. Ed Neal stated the one problem that has come up in the past 
is 6-4.2, if you have a non-conforming lot you have to go 
through less paperwork and aggravation to make an addition 
or something than you would if you have a conforming lot. 
The Planning Board can decide that it is less detrimental 
to the neighborhood and they can approve the permit. Why 
should a lot that's already non-conforming, already in 
violation of the zoning by-laws, be granted this easier 
process to become more non-conforming than somebody that 
has a conforming lot. When a conforming lot would have to 
go to the Board of Appeals for certain proposals, a 
non-conforming lot can simply get an okay from the planning 
board under 6-4.2. 

Altholtz commented that he feels 6-4.2 has been misapplied, 
and Neal's point should not be the case. He read from the 
by-laws, lithe board has no power to allow an extension 
which involves a violation of an ordinance relating to 
set-backs, such extention can only be allowed if a variance 
if granted". You can expand your non-conforming building, 
but you cannot violate an existing law in the process. 

Neal felt this issue needs to be resolved with perhaps an 
opinion from Town Counsel because you could become a member 
of the planning board or know a member of the planning 
board, and perhaps someone would be granted a permit for 
political reasons. The Board should be less political and 
pay attention to the will of the town. The planning board 
should be representing the views and goals of the majority 
of the people in town, not the particular goals and views 
of the individual members. 
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3. 

4. 

5. 

Neal continued, in the past when the planning board has 
dedicated precious time to zoning regulations and things 
that are not acceptable to the town they end up craming 
their schedules so they can't really deal with the by-laws 
that we've got and the issues that come before them because 
they're working on issues that are unacceptable to the town 
and have proven unacceptable to the town at town meeting 
vote. 

Bill Holten stated he felt he was treading on thin ice 
because he can speak as a private citizen, however, as a 
member of the Board of Appeals it might be misconstrued as 
a view point that would be elaborated on later at a board 
of appeals meeting. He stated he must be vague in his 
op1n1on. He indicated he agreed with Nealon a couple of 
things, and disagrees on a couple. I think 6-4.2 is a 
great idea because it allows the planning board to exercise 
your prerogatives about a yes or a no based on whether or 
not it's more or less detrimental. And it's valuable to 
property owners who don't meet todays by-law requirements. 
He likes 6-4.2 because the wording is simple. Holten 
agrees that the input from the townspeople is essential. 
Suggested having a broad group of townspeople get together 
at the Elementary school and start putting ideas down. 
You'll find out pretty quickly what the town wants. 

Larry Graham, (H. L. Graham Associates, previously c. T. 
Male) sees great room for improvement in by-laws (i.e. lot 
width, lot depth, lot lines). He mentioned it has been 
approximately one year since they have heard from the 
Planning Board. Has worked with the Town of Rowley since 
1988 regarding their subdivisions and site planning. 

Rolf Madsen, stated the ten years that he sat on the 
Planning Board the biggest problems we ever had were 
dealing with abutters, what kind of input they had in the 
process. The abutters did not feel the planning board took 
into account their input. He stated in most communities 
6-4.2 is administered by the Board of Appeals, not the 
planning board. Involve the public in many meetings over a 
period of time. Madsen feels the by-laws should be gone 
over and the definitions must be cleaned up, a lot of 
townspeople are unhappy with what we have. If the by-laws 
say a gas station can be next door to a home, that's okay 
because the community says that's okay. If the community 
makes a decision that there's going to be a McDonald's next 
door to a home, the community must make that decision. 
Therefore, everyone must be involved in the process of 
changing and developing by-laws. 

Knowles took comment from the audience. 
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Peter Van Wy ck stated he felt public support is very 
important. Because this board is a volunteer organization, 
you haven't got the benefit of having professionals on the 
Board. You are correct in obtaining the services of 
someone like C. T. Male for their professional opinion. 
However, after you get the opinion of a professional, act 
based on their recommendations. The board has to step away 
from the political issues. 

Bill Baker felt tightening up on by-law 6-5.10 would be 
beneficial (signage). He felt we should limit the size of 
signs at retail stores, and signs in windows where some 
stores have most of their windows covered with signs. 
Perhaps an ordinance can be created with a maximum 
percentage for size of sign. 

Rick Bronstein did not feel a non-conforming lot should 
have an easier time than a conforming lot with 
changes/additions. 

Westley Burnham stated the purpose of 6-4.2 was a couple of 
years ago at town meeting the water protection district was 
created. In that a minimum lot size of 40,000 sf for every 
lot was implemented. Every lot that exists that isn't 
40,000 sf is now a non-conforming lot. If we didn't have 
6-4.2, everything that happened on that lot (i.e. an 
addition, etc.) would require a full appeals board hearing 
for something the landowner had no control over. 

Rick Bronstein stated a concern over issue of abutters 
being notified of major construction going on, feels it is 
inconsistent, sometimes you're notified, sometimes you are 
not. Doesn't the municipality have rules that there is a 
procedure to follow to notify abutters? Feels certainly if 
a non-conforming lot is being modified, and the planning 
board must determine if the use isn't any more detrimental 
to the neighborhood, shouldn't they have to get input from 
abutters? 

Westley Burnham stated there is nothing legally binding 
that says the planning board has to do that. We request as 
part of our own procedure, applicants bring in letters from 
abutters. 

Bill Holten did not agree with abutter notification. The 
planning board is an elected board of seven people, they 
make the decision on whether the proposal is appropriate 
and whether it fits into 6-4.2. Abutters input can be 
informative. I would not like to see an elected board run 
by abutters. Abutters don't make decisions on what is 
developed in town. Land owners have rights. 
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BOARD OF APPEALS: 

Knowles opened the discussion with the Board of Appeals 
with the comment that Madsen had made regarding most 
communities have the board of appeals administer 6-4.2 
rather that the Planning Board. What did Holten think? 

Bill Holten indicated the Board of Appeals doesn't want the 
responsibility of administering 6-4.2, they would rather 
deal with it on appeal. 

Pennoyer didn't feel the Board of Appeals required a denial 
by the Planning Board in order to act on an issue. If the 
landowner knows he has an obvious deficiency, can't he go 
directly to the Board of Appeals, rather than first coming 
to the Planning Board, receiving a denial, and then going 
to the Board of Appeals? 

West lev Burnham indicated the Board of Appeals can operate 
under two functions. They can grant a variance for an 
applicant whose land obviously doesn't meet by-law 
regulations, or they can grant an appeal if they have 
received a denial from the Planning Board if they can show 
reason why they should be granted an appeal. 

Altholtz the state laws indicate the Board of Appeals shall 
have the power to at the public hearing to grant upon 
appeal or petition a variance from the zoning by-laws. It 
can be upon appeal of our decision or direct petition from 
an applicant to you. They don't have to come to the 
Planning Board. 

Westley Burnham an individual can go directly to you if 
they know they have a deficiency. We can tell them to 
petition to you directly. 

Pennover indicated it doesn't mean the Planning Board 
doesn't want to know about an applicant seeking a variance 
on a specific issue. 

Burnham stated we would rather inform the applicant to go 
directly to the Board of Appeals, rather than the Planning 
Board having to go through the entire process of reviewing 
plan, if they don't get variance. If we give an applicant 
a denial based on one violation of the by-laws, the Board 
of Appeals then appeals our decision, the applicant does 
not have to come back before us again for us to review all 
other issues. Therefore, we would have to review all 
properties completely, and give denial on all issues, then 
if they don't obtain an appeal from you, the whole process 
for the applicant and us was for nothing. 

Pennoyer stated unless the Board of Appeals decision stated 
pending approval of the Planning Board. 
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Ginn stated a problem he sees is an applicant will go 
before the Appeals Board with a deficiency he knows he has 
and he has been told that he has to come before the 
Planning Board first. For instance, Paul Pittman on 
Southern Avenue. 

Bill Holten interpreted pittman's application to be 
necessary to go before the Planning Board, get a denial, 
then come before the Appeals Board. 

Brad Story said if we give the applicant a variance on 
frontage for instance, that's all he's got. They we send 
him back to you with variance in hand, for the review of 
the rest of the plan. 

Westley Burnham stated the applicant should go the Board of 
Appeals first to obtain a variance on known deficiency, 
they they come back to us for a full review of the plan. 

Bill Holten, let's do what works. What we don't want to 
happen is another scenario like Raymond Greene. 

Altholtz stated he found that the Essex By-Laws are 
different than the state law. The State laws indicate the 
Board of Appeals can act upon denial or petition, the Essex 
By-laws do not mention petition. 

Holten questioned, if an applicant comes before the 
Planning Board with a plan, and he lacks frontage. Do you 
deny the plan immediately, without further review? 

Knowles stated yes, that stops the process. We don't have 
to go down the rest of the list. We give them a denial 
based on frontage, it's not like a denial for a subdivision 
plan, where we have to list all our reasons. 

Ginn does your board need a denial from this board first? 

Holten no, what we need is the date of the meeting, and the 
minutes of your meeting so we have some backup. 

Ginn if an applicant knew there was no way the Planning 
Board could issue them a permit, if that individual then 
approached your board, what would you say? 

Holten what we have said up to this point, is, you have to 
go before the Planning Board first. 

Ginn stated another suggestion he had is if we could get an 
agenda for your meeting. 

Holten stated our own by-laws indicate an individual must 
first receive a denial from the Planning Board before going 
to the Board of Appeals. 
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Westley Burnham stated again, per state law an applicant 
can go before the Board of Appeals to seek a variance 
without going first to the Planning Board. 

Altholtz however, our by-laws do not say that. 

Knowles asked Holten if the minutes we have been supplying 
applicants that have received denials so they can request 
apppeal from appeals board are sufficient? 

Holten the minutes in the past have not supplied enough 
detail or information, no. 

Altholtz asked if whether or not when we get an application like 
that, should the two boards be meeting to review the proposal. 

Burnham stated he felt that could be seen as a possible 
collusion. If you're appealing a decision made by us, and we're 
meeting together to discuss it, the applicant could see it as a 
conflict. 

Altholtz felt one member of the Planning Board should go to the 
Appeals Board meeting with the entire charge of the board. The 
Board should direct a representative as to what it wants them to 
say. 

Burnham stated at a public hearing, any input from a planning 
board member, whether they are acting on behalf of the planning 
board or not, or as a private citizen, there is no problem 
whatsoever. My concern was a non-public scenario. 

Altholtz I think it needs to be an authorized version of our 
decision that is presented at the board of appeals meeting. 

Knowles what we're saying is, the minutes of our meeting with 
the denial are fine. 

Pat Dunn commented she would like to volunteer to be the 
representative from the Planning Board at the Appeals Board 
meetings with a letter of what the planning board would like 
conveyed. Pat thought perhaps sending two planning board 
members would be better. 

Karen Baker questioned if Bill Holten felt he got adequate 
information on the projects it needs to act on? 

Bill Holten said that is a very difficult question to answer. 
Sometimes yes, sometimes no. For the most part we're lacking 
information. 

Bob Marculewicz stated if all boards were to file their 
information by Lot and Parcel it would be simple to access. 
Otherwise it's difficult to obtain sufficient information. 
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Pennoy er felt the Planning Board minutes relating to a denial, 
could include a round-table comment with each member making a 
few sentences regarding their position, would probably be 
sufficient for the Board of Appeals. 

Burnham stated he doesn't think Planning Board members should go 
to the Board of Appeals meetings as an official representing the 
Board in that capacity; they could just answer questions. 

Altholtz disagreed. Either you're there as a representative 
from the Board or not. 

Bill Holten again felt the applicant should come to the Planning 
Board first. They would receive their denial, then they could 
come before the Board of Appeals with their application and the 
minutes from the denial by the Planning Board. 

Knowles stated we will send people to the Board of Appeals 
meetings if we feel that is necessary. otherwise, we will send 
our minutes, with as exact a denial as we can make. 

Altholtz believes planning board members should not go Appeals 
Board hearings at all. You are carrying more authority than the 
guy sitting next to you. 

Dunn disagrees. You cannot stop private citizens from going to 
any town meetings. 

Altholtz commented when we receive a notice from the board of 
appeals indicating a hearing is being held relative to a denial 
of ours, and we will discuss whether we want to send a 
representative or not; we will send applicable minutes. 

Bill Holten stated he would like to leave off a revised record 
of proceedings on the Raymond Greene case, the previous version 
was too condensed. 

Burnham stated while reading the revised record of proceedings, 
he was concerned because it reads "the building inspector is 
hereby directed to issue a building permit for the addition 
based on the revised floor plans submitted by Mr. Greene". He 
does not have to come back here. That's why I don't want to 
deny everybody that has to go in front of you to obtain a 
variance. When it's a known deficiency, and it needs a variance 
under the state definition, we should not deny because now you 
put in the confusion of the appeal to our decision or the 
request for relief from a by-law that they can't meet. 

Holten stated you cannot make the law absolutely air-tight. 

Burnham stated Chapter 48 allows for the petition directly to 
you under state law for relief from a by-law which for some 
hardship condition cannot be met. Allow them to petition you 
directly to take care of that one item, then let them come to us 
essentially with a conforming lot and then we can treat them as 
if they have a conforming lot and start from ground zero. 
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Bill Holten I think we need to stop thinking about everything in 
terms of being a variance. We would not grant Mr. Greene a 
variance. We made a ruling, it's not a variance. 

Burnham you're forcing everyone to come before to get a denial 
before they can come to you. 

Holten that's what it says in the by-laws. 

Kimberly Jermain stated rather than sending someone to the 
Appeals Board hearing, I would prefer to have the Appeals Board 
come to us requesting information prior to a hearing so that we 
can explain our position. Then you could represent yourself 
based on the information you got from the entire board. Rather 
than sending representatives that might not intentially 
misrepresent it but might unintentially misrepresent. 

Holten I like that concept. How would we implement this? 

Burnham stated it would be very easy. 

Altholtz stated we could give you a few minutes at the beginning 
of each meeting. 

Burnham stated when you receive a petition for an appeal, you 
can send us an opportunity to send you information. 

Jermain if you give the entire board the opportunity to present 
the information, then I think the information will be complete. 

Pennoyer said, when we get the notice from you on the appeal 
that's going to be held in a public hearing, we at that time 
will send you what information we have. 

Ginn when the applicant goes to their board stating we want to 
have a public hearing, that's when they're going to review it. 
If they have any wants or questions, they should request that. 

MINUTES OF JUNE 15 . 1994: 

Pat Dunn would like page 11 changed to reflect that she was 
opposed on the Miles River motion. Sheldon Pennoyer stated 
he would like it reflected also on page 11 that he 
abstained from the vote on Miles River because he was not 
present at the public hearing. 

Jermain mentioned she would like page 1 changed to reflect 
the following on Donald & Melanie Burnham property: 
Jermain noted the abutting lot was made non-conforming, and 
it is the decision of the Planning Board whether this lot 
is a buildable lot. Westley Burnham mentioned the Planning 
Board approved the initial plan making the abutting lot 
non-conforming. 
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Jermain requested page 10 be changed on the Low Land Farm 
resubmission as follows: On 6/15/94 a resubmission of the 
Low Land Farms subdivision was received by the Planning 
Board. Pennoyer reviewed the submission and stated it was 
complete. No fees would be required if this is a 
resubmission of a plan with corrections based on a denial, 
not a new plan. 

MOTION: KIMBERLY JERMAIN MADE A MOTION THAT THE 
MINUTES OF THE JUNE 15, 1994 MEETING BE APPROVED WITH 
THE MODIFICATIONS ABOVE. WESTLEY BURNHAM SECONDED, 
ALL WERE IN FAVOR, MOTION CARRIED. 

Town Counsel: 
Knowles stated the response he received from John Tierney 
based on what members can vote based on their attendance at 
a public hearing. He said Tierney indicated members should 
be present at all members in order to vote, however, the 
minutes and the presence of the tape from the public 
hearings could be enough to make any member who missed a 
portion of the public hearing could be informed enough to 
vote. 

Altholtz asked Rolf Madsen if he had any information on the 
same. Madsen said he felt it would be up to the individual 
board member if he felt he had sufficient information to 
vote. 

Ginn felt the minutes should be enough to keep members 
informed and they can have discussions with other members 
to keep abreast. 

Karin Gersch had additional comments regarding any problems. 
The lack of information in town from board to board on specific 
properties is a major issue. The Planning Board, the DPW, Board 
of Health, Conservation Commission, all have in their individual 
files vital information that should be shared. She also agrees 
that all information should be retained relative to Lot and 
Parcel. People don't know what their jobs are or what other 
town boards jobs are. New people to town don't know where to go 
to begin process of building, etc. Corporations have flow 
charts, organizational charts and job descriptions, they are 
very important. People need to start thinking of towns as 
corporations and incorporate teamwork, people don't like change, 
but change has to happen. Variances should not be given so 
easily, the by-laws should be upheld. The Planning Board should 
have a vision for their decisions. 

Meeting adjourned at 9:45 PM. 
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ESSEX PLANNING BOARD 
Essex, Massachusetts 01929 

TO: JOE KNOWLES ~ 

FROM: 

DATE: JULY 26, 1-994 

SUBJECT: JUNE 15, 1994 MEETING 

SOME QUESTIONS HAVE BEEN RAISED REGARDING THE MINUTES OF THE 6/15/94 
MEETING OF THE ESSEX PLANNING BOARD. WHAT FOLLOWS IS MY BEST 
RECOLLECTION OF WHAT TRANSPIRED. 

I PLACED SEVEN COPIES OF THE MINUTES IN THE PLANNING BOARD 
MAILBOX AT TOWN HALL ON MONDAY, 6/27/94 TO BE PICKED UP AND 
REVIEWED BY THE MEMBERS BEFORE THE NEXT MEETING (JULY 6, 1994). 

SOMETIME BETWEEN 6/28/94 AND 7/5/94 I RECEIVED A CALL FROM H. 
ALTHOLTZ STATING HE HAD A CORRECTION TO THE MINUTES. HIS 
CHANGES WERE RELATIVE TO THE APPLICATION OF DONALD & MELANIE 
BURNHAM OF 200R WESTERN AVENUE, (PAGE 1, PARAGRAPH 5, COPY 
ATTACHED). HE ADVISED I CHANGE ALTHOLTZ' POINT OF ORDER 
RELATIVE TO JOHN GUERIN'S POSSIBLE CONFLICT OF INTEREST DUE TO 
HIS MAPC POSITION. IN MY TRANSCRIPTION FROM THE TAPE IT READ 
DALTHOLTZ STATED GUERIN HAD AN OPINION FROM THE STATE ETHICS 
COMMISSION, AND WOULD BRING IT IN.» ALTHOLTZ ADVISED I CHANGE 
THIS TO READ "GUERIN ASSURED ALTHOLTZ THAT HE HAS AN OPINION 
AND WILL PROVIDE IT TO THE PLANNING BOARD THAT HIS MAPC 
POSITION WASN'T SUBJECT TO THAT RULE". 

AT THE 7/6/94 MEETING, THE MINUTES OF THE 6/15/94 MEETING WERE 
APPROVED. I RECOLLECT THAT I MADE SEVEN NEW COPIES OF PAGE 1 
AND PASSED IT OUT AT THE MEETING. OTHER THAN THAT, I DO NOT 
SPECIFICALLY REMEMBER ANY MENTION BEING MADE OF THE CHANGE ON 
PAGE 1. THE TAPES OF THE 7/6/94 MEETING ARE AT TOWN HALL, AND 
COULD BE REVIEWED TO DETERMINE THIS. AT THIS TIME, ALTHOLTZ 
REQUESTED I MAKE A COPY OF THE 6/15 MEETING TAPE FOR HIM. 

DURING THE 7/6/94 MEETING, KIMBERLY JERMAIN WANTED RECORDED IN 
THE MINUTES THAT SHE IS REQUESTING JOHN GUERIN FURNISH THE 
PROMISED LETTER REGARDING HIS POSSIBLE CONFLICT OF INTEREST 
(PAGE 1, PARAGRAPH 3 COpy ATTACHED). 

AT THE 7/20/94 MEETING ALTHOLTZ BROUGHT UP THE ISSUE OF THE 
·PROMISED" LETTER, AND GUERIN DENIED EVER MAKING THAT 
STATEMENT. I HAVE NO RECOLLECTION OF GUERIN MAKING THAT 
STATEMENT AT THE MEETING. IT IS MY OPINION THAT THE 
INFORMATION RECORDED ON THE TAPE OF THE 6/15 MEETING WAS A 
QUOTE BY ALTHOLTZ AS I HAD INITIALLY RECORDED. AT THIS MEETING 
I INFORMED ALTHOLTZ I WAS UNABLE TO COpy THE TAPE AS I COULDN'T 
FIND ANYONE WITH A DUAL CASSETTE DECK. HE TOOK THE TAPE WITH 
HIM TO COPY, AS FAR AS I KNOW HE IS STILL IN POSSESSION OF IT, 
THEREFORE, I CANNOT VERIFY THIS INFORMATION. I FAXED A REOUEST 
TO ALTHOLTZ TODAY THAT HE RETURN THE TAPE TO TOWN HALL. 



ESSEX PLANNING BOARD 

WEDNESDAY, JUNE 15, 1994 

ATTENDEES: J. Knowles; Chairman, P. Dunn, K. Jermain, J. Ginn, 
S. Pennoyer, W. Burnham, H. Altholtz 

Dick Carter , Building Insp ector: 

Donald & Melanie Burnham, 200R Western Avenue, single 
family dwelling. Brought letters from abutters, Davis, 
Kirker, Benoit and Hidden having no objections to building 
of new house. 

It meets setbacks and sidelines, frontage is 150', lot size 
is 60,316 sf, it is a non-conforming lot. Attorney John 
Guerin was representing the Burnham's. Meets all 
requirements of 6-6.2. 

MOTION: Westley Burnham made a motion to approve the 
siting for a single family dwelling at 200R Western 
Avenue, finding it meets all the minimum requirements 
of 6-6.2 as shown on the plan dated 04/29/94 by Clay 
Moran, Joe Ginn seconded the motion. 

Jermain noted the abutting lot was made non-conforming, and 
it is the decision of the planning board whether this lot 
is a buildable lot. Westley Burnham mentioned the Planning 
Board approved the initial plan making the abutting lot 
non-conforming. Pennoyer stated you cannot rescind a prior 
ANR. 

Altholtz made a point of order stating he had raised the 
issue of whether an appointed or elected official can 
represent someone coming before a town board, however, he 
said Guerin had an opinion from the state Ethics 
Commission. Guerin assured Altholtz that he has an opinion 
and will provide it to the Planning Board that his MAPC 
position wasn't subject to that rule. 

Opposed to the motion were Pat Dunn and Kimberly Jermain, 
in favor were Pennoyer, Knowles, Ginn, Burnham and 
Altholtz. The motion carried. 

Raymond Greene: 
Dick Carter stated the set of plans not showing the 2nd 
kitchen were not available yet, however he did have the 



ESSEX PLANNING BOARD MEETING 

WEDNESDAY, JULY 6, 1994 

ATTENDEES: J. Knowles/Chairman, P. Dunn, S. Pennoyer, J. Ginn, 
H. Altholtz, K. Jermain, Westley Burnham 

Dick Carter - Building Inspector: 
Raymond Greene, Conservation commission and Board of Health. 
The plans now show an addition to a single family with no 
kitchen. Carter felt the Planning Board left it subject to the 
approval of the Board of Health. 

MOTION: HOWARD ALTHOLTZ MADE A MOTION TO AUTHORIZE THE 
BUILDING INSPECTOR TO ISSUE A BUILDING PERMIT TO 
RAYMOND GREENE, 15R STORY STREET, FOR AN ADDITION TO A 
SINGLE FAMILY RESIDENCE OF 2 MORE BEDROOMS, 1-1/2 
BATHS, SUBJECT TO THE CONDITION IMPOSED BY THE BOARD OF 
APPEALS (BOARD OF APPEALS DECISION OF 04/20/94) 
SPECIFICALLY THAT IT REMAIN A SINGLE FAMILY RESIDENCE 
AND THAT NO BUSINESS OR COMMERCIAL ACTIVITY WILL BE 
UNDERTAKEN ON THE PREMISES. WESTLEY BURNHAM SECONDED 
THE MOTION. ALL WERE IN FAVOR, MOTION CARRIED. 

Kimberly Jermain wanted recorded in the minutes of the meeting 
that she is requesting the letter from John Guerin promised at 
the last Planning Board Meeting (6/15/94) relative to Donald & 
Melanie Burnham, whether or not elected or appointed officials 
can represent individuals before town boards. Jermain also 
wanted in the records her continued request for disposition of 
the Bob Dawe paving issue. 

Howard Altholtz followed up on the Bob Dawe paving issue by 
indicating at the last meeting there was a vote to send a letter 
asking for engineering studies, which Altholtz didn't agree 
with. He stated he thought we should get a special permit 
application, which we asked for three months ago. Altholtz did 
not feel an engineering study is necessary. 

Joe Knowles stated the reason letters did not go out was he got 
the information regarding what dimensions were impermiable, and 
Knowles is going to call Bob Dawe. He will indicate to Dawe 
that the dimensions he was given today don't jibe with what 
we've seen before, he will ask Dawe to explain why they are 
different. He may be required to come before the board. 

Westley Burnham mentioned that Bob Dawe's lot is a 
non-conforming loti under 6-4.2 we can bless it. 

Howard Altholtz stated 6-4.2 has nothing to do with the water 
protection district, when you increase a non-conforming use, the 
increase that's occuring still has to comply with the zoning 
by-laws. 
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ESSEX PLANNING BOARD 

WEDNESDAY, JUNE 15, 1994 

ATTENDEES: J. Knowles; Chairman, P. Dunn, K. Jermain, J. Ginn, 
S. Pennoyer, W. Burnham, H. Altholtz 

Dick Carter . Building Insp ector: 

Donald & Melanie Burnham, 200R Western Avenue, single 
family dwelling. Brought letters from abutters, Davis, 
Kirker, Benoit and Hidden having no objections to building 
of new house. 

It meets setbacks and sidelines, frontage is 150', lot size 
is 60,316 sf, it is a non-conforming lot. Attorney John 
Guerin was representing the Burnham's. Meets all 
requirements of 6-6.2. 

MOTION: Westley Burnham made a motion to approve the 
siting for a single family dwelling at 200R Western 
Avenue, finding it meets all the minimum requirements 
of 6-6.2 as shown on the plan dated 04/29/94 by Clay 
Moran, Joe Ginn seconded the motion. 

Jermain noted the abutting lot was made non-conforming, and 
it is the decision of the planning board whether this lot 
is a buildable lot. Westley Burnham mentioned the Planning 
Board approved the initial plan making the abutting lot 
non-conforming. Pennoyer stated you cannot rescind a prior 
ANR. 

Altholtz made a point of order stating he had raised the 
issue of whether an appointed or elected official can 
represent someone coming before a town board, however, he 
said Guerin had an opinion from the State Ethics 
Commission. Guerin assured Altholtz that he has an opinion 
and will provide it to the Planning Board that his MAPC 
position wasn't subject to that rule. 

Opposed to the motion were Pat Dunn and Kimberly Jermain, 
in favor were Pennoyer, Knowles, Ginn, Burnham and 
Altholtz. The motion carried. 

Raymond Greene: 
Dick Carter stated the set of plans not showing the 2nd 
kitchen were not available yet, however he did have the 
Board of Health approval. 
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Warren smith: 
Jermain questioned whether Warren smith was coming before 
the board or not. Dick Carter stated he had spoken to 
smith on Friday, and was under the impression smith was 
going to make an appointment to come before the board. 
Carter believed the trailer was gone. 

Villag e Parking Lot: 
Pat Dunn questioned the continual use of the Village 
Restaurant parking lot as a spot for parking used vehicles 
for sale (on Rte. 133). Dick Carter stated the Village 
Restaurant owns the property and is free to do with it what 
they choose. 

Dawe / Paving Driveway : 
Jermain questioned Carter on the status of Dawe's paving. 
Carter stated nothing was happening, he felt the 
measurements of the square footage of paving came way under 
maximum allowed. Jermain questioned if the measurements 
included the roofs. Dunn mentioned she viewed the paving 
herself and felt there was not much hottop there. Dunn 
felt if this was pursued, it was getting to the point of 
harrassment, she felt other individuals have paved larger 
areas and no one is questioning them. Ginn suggested if 
this issue is going to be brought up at every meeting or at 
least every other meeting, that the board should ask the 
owner of the property to have an engineer submit a square 
footage of all impervious areas showing the board exactly 
what is impervious, whether its roofs, hottops, garage, or 
pavement. Dunn disagrees that the property owner should 
have to pay an engineer to draw up a plan for the Planning 
Board. She asked, are we expecting everyone with similar 
property to do the same? Ginn stated they asked Byrne 
Brothers two years ago for same study, and they never 
responded. Knowles suggested letter go to Dawe requesting 
study. Dunn requested her name not be put on the request, 
because she feels it is unfair and harrassing. 

Sog aneese Creek Subdivision: 
Applicant cancelled, however, some residents arrived at 
meeting to make their comments known. Prentiss, spring 
street, the board should walk the proposed site for the 
subdivision. 
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FILIAS REALTY TRUST: 
Joe Knowles opened the continuation of the public hearing 
for Filias Realty Trust, 138 Main Street, for additional 
docks per Essex By-Law 6-6.9 B recreational use. 

Knowles mentioned the public hearing had been continued 
from June 1, 1994 specifically to allow for additional time 
for other town boards to submit information if they chose 
to. Received in the mail since the last meeting was a 
letter from River Management, Knowles read it into the 
minutes, it read as follows: 

June 13, 1994 

Dear Mr. Chairman and Members of the Board: 
with regard to the application of Filias Realty Trust 
for additional floats in the Essex River, please be 
advised that the Essex River Management Committee is 
opposed to any further expansion until a licensed 
engineer drawing of the planned expansion is 
available, complete with boundaries of the channel and 
abutters. Please note that is against federal 
regulations for anything to be in channels and it is 
our opinion that the present floats are in the channel 
of the Essex River. Sincerely, 

clayton Brooks, Jr. 
River Management Committee 

Knowles mentioned that the board wanted to be certain that 
other relevant boards in town had received notification as 
required by procedure. The Planning Board Secretary, 
Eileen Douglass, was given the task of contacting those 
relevant boards and determining if proper procedures were 
followed. Douglass reported she had spoken to the Board of 
Health and they indicated had they received the notice it 
would not have initiated any response from them. They 
stated they would have no comment unless the Planning Board 
asks them specific questions, and they would respond to 
those questions within the 35 days. They indicated they 
were not thrilled with the jiffy john situation, they were 
concerned, as Altholtz had mentioned, about the pump out of 
these additional boats. Douglass also spoke with Ed 
Perkins of the Conservation Commission, he reiterated the 
same regarding having received the notice of the public 
hearing of the Planning Board. Perkins stated they also 
have the plan, Filias came before them in September of 
1993. The Conservation commission is still waiting for 
requested information from Filias on two issues: 1) 
extended property lines 2) location of federal channel. 
The Conservation Commission sees our two functions as 
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separate, they are not waiting on us, and we should not be 
waiting on them. If they had received the information they 
requested from Filias, they would have moved forward on the 
plan with or without our decision. 

Harold Burnham questioned if the Board had received the 
letter he sent. Jermain read the letter from Harold 
Burnham into minutes: 

Dear Board Members: 
I am writing in reference to the public hearing that 
took place this evening discussing the floats at the 
Landing Apartments. 
At the hearing, I noticed that the engineer had drawn 
the floats in question on the outside of the dredged 
river channel. Although I understand that in 
Massachusetts most waterfront property is owned to the 
low watermark, this does not give all waterfront 
property owners the right to block the safe passage of 
vessels over their property bounds at high water. 
For many years now I have been sailing the Essex River 
and it has been my business to take paying passengers 
on these sailing trips since 1992. The vessels which 
I use in this business are both too large and draw too 
much water to maneuver safely with other traffic when 
confined to the dredged channel. However, at high 
water when the tide allows me to sail from riverbank 
to riverbank, despite the flukey winds, strong 
currents, and numerous high speed power boats, I have 
been able to take many people on enjoyable trips up 
and down the river. 
My point is that at high water many vessels -
including kayaks, canoes and the increased volume of 
power boats which frequent the river on weekends -
utilize the area of the proposed floats and much of 
the waters outside the dredged channel along the 
river's length. Keeping this in mind one can see 
that, although these floats are drawn outside the 
dredged channel, at high water they would not be 
outside of the channel at all. I would like to add 
that if everyone who owned marsh land along the 
river's banks were allowed to extend pilings and 
floats out to the edge of the dredged channel the 
river would be unsafe at any tide. 
with the long range planning of the town in mind I 
feel it is an important time to set a precedent 
against further development of the river which 
encroaches upon the channel. It is completely within 
your power to stop this detrimental development and I 
hope that you would vote to deny the apartments any 
authorization to extend their marina and have them 
remove any illegal or unauthorized floats and pilings 
they may presently have in place. 

Sincerely, Harold Burnham 
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Westley Burnham asked the applicant how many slips they 
presently had existing. 

Paula Filias indicated 23 slips. She continued, the number of 
boats may vary because if they were small boats there might be 
25 boats, if they were larger there might be 23. 

Altholtz mentioned he had taken seriously what the people had 
indicated at the Public Hearing. We have a problem with the 
river right now, regarding pollution and traffic. He stated he 
would be voting against this project. It's introducing too much 
motorized traffic into the river and in the channel. 

Burnham did not believe the addition of ten more docking spaces 
are that significant. If you really want to restrict motor 
boating in the river we should look at restricting trailering. 
Burnham indicated what he is going to suggest, and what he would 
like to make as a motion, is to allow them the expansion they 
are requesting, but in a different design. They should 
reconfigure the plan with the Army Corp. of Engineers approval, 
reshaping it away from the channel. 

Jermain questioned if Burnham was not taking into consideration 
what the River Management Committee was saying. 

Burnham felt his plan did take into consideration their 
concerns. 

Ginn questioned whether existing floats were permitted 
correctly? 

John Dick indicated the existing floats are not required to be 
permitted. My client is proposing to put permanent pilings in 
to hold these floats in place, the pilings require a permit. 

Altholtz stated we should deny this application and let them 
bring in a new plan. 

Knowles stated, if we go by procedure, that's what we should 
do. We do not reconfigure their plan for them. The proposal 
was specific to a plan that has been publicly available, and 
that's the plan we have to vote on, we can't alter or modify the 
submitted plan. 

Burnham said he was not trying to modify their plan, he was 
trying to allow them the extended use. Let's grant them the use 
or allow them to extend the use and seek Chapter 91, State and 
Army Corp. licensing for no more than an additional 10 slips. 

Altholtz questioned what specific plan are we voting on then? 

Burnham stated he did not feel they had to exactly vote on a 
specific plan. 



ESSEX PLANNING BOARD -6- JUNE 15, 1994 

Knowles stated he felt that was tricky. The public hearing is 
about a specific plan. 

Ginn said especially if they are not licensed. The applicant 
could move them anywhere they want. 

Jermain said then, Westley, you are turning over the 
responsibility of the Planning Board to the Army Corp. of 
Engineers? 

Burnham said they have to approve it anyway. 

Pennoyer commented that it is the applicants "intent" that is 
reviewed at the Public Hearing. I have to challenge Westley on 
his very confident statement that the trailers bring in more 
traffic than the boats. The big issue is the traffic on the 
river and the added traffic in town. 

Burnham stated you're making the assumption that each one of 
those slips is going to be occupied by power boats. I'd like to 
give the applicant an opportunity to reconfigure the plan with a 
maximum number of slips available. 

Knowles stated he would like to close the public hearing, 
feeling enough public comment has been heard over the last two 
meetings. This hearing started on May 18, 1994. I think we 
should close the hearing unless the board feels it would like to 
take more public comment. 

Pennoyer felt there some new faces at the hearing, and they 
should be allowed to comment. 

Jim Prentiss did they just put this in the river without permits 
by the Harbor Master, and is it permitted by the Harbormaster 
now? 

John Dick stated he did not know. 

Harold Burnham stated the edge of the dredged channel is not the 
width of the channel. 

Paula Filias stated the motivation for the project was to keep 
the boats out of the mUd. We can reconfigure the plan and we 
will resubmit another plan if you provide us input. We are 
attempting to expand the number of floats to increase funds to 
offset the cost of dredging the area that our slips are in. 

Dana story stated we don't need more boats in the river. 
They're not improving the area, they want to improve their 
bottom line. 

Mrs. Henderson questioned how close they can come to her 
property line? 
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John Dick stated per Chapter 91 - the structure must be more 
than 25' from the abutters property lines. It's like zoning, 
however it can be waived by abutters if they so choose. It is 
our intent to maintain the 25' distance. 

Mrs. Henderson said if you say yes to them, how can you refuse 
other applicants? 

Paula Filias stated other have been granted permission in the 
area. 

Mr. Henderson questioned if they have the correct permits for 
what they presently have? 

John Dick stated we are obtaining permits for existing floats 
now. 

MOTION: Jermain made a motion to deny the special 
permit for Filias Realty Trust, 138 Main Street, for a 
recreational use under Essex By-Law 6-6.9(B) for 
additional docks, Altholtz seconded. 

Westley Burnham stated the applicant would be "locked out" for 
two years if this application is denied. 

Altholtz said let's vote and deny. 

Ginn questioned if what currently exists can be licensed? 

John Dick indicated we can't get to that point if you don't 
approve this plan. 

Burnham stated a special permit is for an existing use. 

Jermain stated the applicant feels he's before us for additional 
docks, thereby validating the existing floats. 

Knowles said I think we should do that separately. 

Fred Fawcett stated he believed the public hearing could not be 
closed until the other town boards have been heard from. 

Knowles said we don't understand that to be true. They operate 
independently from us. 

MOTION: Jermain made a motion to close the public hearing, 
seconded by Ginn. All were in favor, motion carried. 

Burnham looked into the regulations as to how many members must 
vote to get a 2/3 vote, due to the fact that the following 
members cannot vote because they missed a portion of the public 
hearing: Penn oyer , Dunn and Ginn. 

Altholtz reminded the board, we need a 2/3 vote in order to 
carry. 
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Knowles stated if there are only four board members available to 
vote, and those four would be Burnham, Altholtz, Jermain and 
Knowles, do we have a sense for how we would vote. Could we 
possibly have the 2/3 for an approval? To deny it we only need 
a simple majority. 

John Dick we would like to withdraw without prejudice, and we 
could come back with another plan. 

MOTION: Jermain made a motion to deny the special permit 
for Filias Realty Trust, 138 Main Street, for additional 
docks per Essex By-Law 6-6.9 (B) recreational use. 
Altholtz seconded. Opposed were Knowles, Burnham, Ginn. 
Motion did not carry. 

Burnham until we have confirmation on what attendance at public 
hearing regulations are relative to voting, it is unfair to the 
applicant to continue, if a motion to deny means they must wait 
two years to reapply. 

Altholtz indicated he feels confident if you miss any portion of 
a public hearing, you cannot vote on it. 

Burnham would like to see this tabled, in fairness to the 
applicant, until we know who is eligible to vote. 

Ginn stated he would like to see the applicant get what is now 
existing licensed, then they can come back to see if it can be 
expanded. 

John Dick stated we cannot even apply for that license until we 
get past the Planning Board. 

Ginn stated he did not feel that was correct. You are not 
before this board now for what you presently have, you are here 
for an extension of what you have. I would like to see what is 
there licensed and permitted. That would help me make a 
decision on how I would vote on an expansion. 

Jermain the applicant says he feels he is before us asking for 
an addition on to what exists, and for permission for what 
exists as well. That is how he sees it as I understand it. He 
is asking us to approve the addition, and by approving the 
addition we're validating the existing. I'm saying I don't 
approve of the existing, I'd like to see in the motion how we 
feel about the existing as well as the addition. 

MOTION: Westley Burnham made a motion to allow Filias 
Realty Trust to withdraw their application for a special 
permit to make additional docks at 138 Main Street per 
Essex By-Law 6-6.9 (b) at their own request without 
prejudice, contingent on a written request which will be 
filed with application. Ginn seconded, all were in favor, 
motion carried. 
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Paul Pitman , Southern Avenue: 
Plan for building permit - 10 acre parcel, close to the 
Manchester line, with no frontage on Southern Avenue. His 
brother owns the 20 acre parcel on the Manchester line, 
Paul owns the 10 acres. He's been using a driveway (right 
of way) on the Coolidge Trust property (a public charitable 
trust) for approximately 17 years and the previous owner 
used it for about 20 years before that. The 20 acre lot 
and 10 acre lot were separated in 1989. Pennoyer mentioned 
the property does not have the required frontage. Pat Dunn 
mentioned the Coolidge Trust is a touchy issue. Betsy 
Fawcett said the Selectmen are the Trustees of the Coolidge 
Trust, although she believes the Attorney General has more 
authority over it. Mrs. Fawcett doesn't believe the Board 
of Appeals has the power to issue a variance for the 
property of a permanent charitable trust. 

Mr. Pitman was informed by the Board he could either get a 
denial from the Planning Board, then go to the Board of 
Appeals and seek an Appeal, or he could simply go to the 
Board of Appeals seeking a variance for an inadequacy that 
he knows his property has. 

Fred Fawcett indicated that the two lots may not still 
legally be two lots because after three years, they could 
revert back to one lot. 

Knowles requested the secretary send a copy of the portion 
of the minutes of this meeting relative to this applicant 
go to Mr. Pitman in order that he may go before the Board 
of Appeals and seek a variance. 

Community Action statement: 
Howard Altholtz stated that there is an application process 
at the state level as a foundation for funding for items 
such as, planning, water quality, roads, codifying by-laws 
and Conomo Long Range Planning, etc. Various portions of 
the application were farmed out to the appropriate town 
boards for completion. The portions are to go back to the 
Selectmen to complete application. 

Minutes of Meeting : 
Kimberly Jermain made a motion to approve the minutes of 
the 5/18/94 meeting, Westley Burnham seconded the motion, 
all were in favor, the motion carried. 

Sheldon Pennoyer made a motion to approve the minutes of 
the 6/1/94 meeting with the addition of his name under 
attendees, Westley Burnham seconded, all were in favor, the 
motion carried. 
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Position of Planning Board Clerk: 
Knowles opened the floor for nomination for the position of 
Planning Board Clerk (previously held by Joe Ginn) . 
Westley Burnham nominated Pat Dunn, the floor was closed 
for nominations. All were in favor, Pat Dunn was appointed 
as Clerk. 

Summer Schedule: 
The discussion of changing to a summer schedule (meeting 
once per month) was discussed. Westley Burnham made a 
motion to keep current schedule twice per month, however, 
to limit the schedule to keep the meetings short for July 
and August. Kimberly Jermain seconded, Ginn was opposed, 
all others were in favor, the motion carried. 

Pine Ridg e / Sprinklers: 
Knowles requested the boards permission to look into the 
issue of the sprinkler systems that were required at the 
Pine Ridge subdivision. Ginn felt the deal had been that 
each homeowner should have been responsible for the 
donation of $1,000 worth of materials that the water 
department would require. The homeowners went along with 
it. Knowles stated the problem is that there is no way to 
account for those contributions to the town. Knowles wants 
to look into how that can be accomplished. The board gave 
Knowles their support to investigate the situation. 

Low Land Farms / Peter Van Wy ck: 
On 06/15/94 a resubmission of the Low Land Farm subdivision 
was received by the Planning Board. Pennoyer reviewed the 
submission and stated it was complete. No fees would be 
required if this is a resubmission of a plan with 
corrections based on a denial, not a new plan. 

Unresolved business: 
Kimberly Jermain had a concern with properties like Dawe, 
smith, the storage units, etc., where complaints were 
brought to the Planning Board and those issues were brought 
to the attention of the property owner and have not been 
followed up on. Jermain suggested some mechanism be put in 
place to ensure that these kinds of items are followed up 
on and resolved. Knowles suggested some letters go to the 
appropriate property owners to try to resolve the 
unfinished business. Pennoyer suggested a letter should go 
to the Selectmen when no resolution can be found on a 
specific property. 
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Miles River Stables: 
Kimberly Jermain made a motion to deny the 22' opening in 
the stone wall on the designated scenic road known as 
Choate Street as presented in the plan for Miles River 
Stables, Altholtz seconded. Ginn is abstaining, Pennoyer 
couldn't vote as he wasn't present at the public hearing. 
In favor were Knowles, Altholtz, Jermain, opposed were 
Burnham and Dunn, the motion carried. 

Meeting adjourned at 10:50 PM. 
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AGENDA JUNEl,1994 

7:30 Dick Carter ••••• Building Inspector 

7:45 Read and Approve Minutes 

8:00 Continuation of Public nearing To extend docks 
ji'ilias Realty Trust Recreational Use 

3:30 Discussion and possiole decision 
Miles River Stables Choate St. Essex 

9:00 Discussion on Site Plan Review 

Discussion: 
1 Donald Metcalf Property 

2 Summer Schedule 



ATTENDEES: 

ESSEX PLANNING BOARD 

WEDNESDAY, JUNE 1, 1994 

Joe Knowles; Chairman, Kimberly Jermain, Pat Dunn, 
Westley Burnham, Howard Altholtz, Sheldon Pennoyer 

Meeting opened at 7:30 PM. 

Building Insp ector - Dick Carter: 

Donald & Melanie Burnham, 200R Western Avenue, single 
family dwelling. The DPW was meeting tonight on the 
curbcut. Already gone through Conservation commission. 
Previously appealed due to a denial by the Planning Board. 
Melanie Burnham indicated the appeal has been dropped, 
however, it has not yet been filed. Kimberly Jermain 
believed the denial stemmed from having a right of way as 
part of the required frontage. 

MOTION: Pat Dunn made a motion to table the discussion 
pending further investigation of meeting minutes 
relating to prior denial. Altholtz seconded motion, 
Knowles, Burnham and Pennoyer against. Motion didn't 
carry. 

Sheldon Pennoyer found minutes relating to the denial of 
Hidden and Curker. By the board approving the plan in 1959 
for three lots, the majority of the frontage for lot C was 
removed, thereby making it a non-conforming lot. A portion 
of the right of way would have to be used for frontage. 

MOTION: Pennoyer made a motion to approve the permit 
for Donald & Melanie Burnham contingent on the 
submission of resolution of appeal. Westley Burnham 
seconded and amended the motion, adding that the 
04/29/94 plan must contain the appropriate setbacks per 
by-law 6-6.2. residential land use, Pennoyer seconded 
the amendment, in favor were Burnham, Knowles, against 
were Dunn, Altholtz and Jermain. The motion did not 
carry. 

Westley Burnham commented if the lot met the required 
frontage and sidelines, it should be approved. Pennoyer 
stated that Town Counsel informed him previously that the 
Planning Board cannot rescind a decision on an ANR. 



ESSEX PLANNING BOARD -2- JUNE 1, 1994 

Joe Knowles requested the discussion be tabled until later 
in the evening, and asked if Dick Carter would be available 
later in the evening. 

Planning Board Minutes: 

Kimberly Jermain made a motion to approve the minutes of 
the April 6, 1994 meeting, Pennoyer seconded, all were in 
favor, motion passed. 

Howard Altholtz made a motion to approve the minutes of the 
April 20, 1994 meeting, Pennoyer seconded, all were in 
favor, motion passed. 

Howard Altholtz made a motion to approve the minutes of the 
May 4, 1994 meeting, with the following amendments: change 
date on all pages to reflect meeting was on May 4, 1994 not 
May 5, on page 5, change Pennoyer stated applicant (Van 
Wyck) paid fee under "protest" not "duress", Pennoyer 
seconded, all were in favor, motion passed. 

Filias Realty Trust - Public Hearing : 

Joe Knowles opened the continuation of the public hearing 
at 8:00 PM on the Filias Realty Trust for a special permit 
for recreational use, continued from May 18, 1994. 

Fred Fawcett: shouldn't there be a wetland area by-law 
hearing also? He also stated for a special permit, the 
Board of Health and the Conservation commission must be 
notified. 

Betsy Fawcett: questioned what By-law this is under. 

Westley Burnham: stated at the end of last meeting we were 
going to get estimated extended lot lines. 

John Dick: you asked me to extend the property lines out 
to the limit of ownership by colonial ordinance, that would 
be the mean low water line, which in this instance at the 
present time is the edge of the channel. 

Westley Burnham: the owner's of the tidal marsh land off 
to the right (to the east), where does their property line 
go? 

John Dick: their property would extend out on the 
extension of the property line. There are extenuating 
circumstances, however, at some point, yes they would 
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intersect. The abutters are Bay Road Realty Trust, Essex 
River, Inc., and across the river, the Henderson's also 
have rights to low water. 

Besty Fawcett: has the Corp. of Engineers been notified? 

John Dick: the Corp. of Engineers is way down the line. 

Betsy Fawcett: under the Rivers and Harbors Act of 1899, 
shouldn't they have filed with the Corp. of Engineers 
first? 

John Dick: the Corp. of Engineers have the plan. We are 
here to discuss the issues raised at the last meeting. 

Besty Fawcett: what were the responses of the Corp. of 
Engineers? 

John Dick: we're waiting for the response from the Essex 
Planning Board, we have been trying to complete this public 
hearing which has been ongoing since September. I've 
extended the property lines for you, the second issue I 
believe was do we intersect the channel, as I have been 
given to understand by the Corp. of Engineers, we do not. 
The Corp. has not yet finalized their as-built dredge data, 
when that's finalized, I will get a set of copies, if 
indeed at that time it turns out the channel isn't here, 
but it's here, these floats are moveable, we'll simply 
pivot them and move them out. 

Paula Filias: we are here to discuss the issues raised at 
the close of the last meeting, that is all we're here to 
discuss tonight. We were advised by counsel not to discuss 
issues not continued from the last meeting. 

John Dick: The third and final item as far as I'm 
concerned is the additional parking, you requested for us 
to see if we could install additional parking. Yes, we 
can. The total parking spaces on the plan now would equal 
fifty (50). 

Altholtz: how many spaces were required by the number of 
units? 

John Dick: We have nineteen (19) units, a conservative 
estimate is 1 and 1/2 spaces per unit, would be thirty (30) 
spaces. So this basically gives us twenty spaces in 
excess. There is no standard under the by-law. 

Kimberly Jermain: you're adding how many more slips? 

John Dick: once again, 10 additional floats. That's 
assuming one boat per side. 

Paula Filias: I believe in your mail box is a letter from 
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the Board of Health on the Jiffy John issue. 

Charlie Burnham: I was here at the last hearing. You show 
three abutters, that may be how you see it, but I don't. 
This area used to be a very important place in town. 
People tended in those days not to walk up Main Street, but 
to walk around through here to the shipyard, run by a half 
a dozen people in town and there was a right of way. 

John Dick: Bay Road Realty has no such right of way, and 
there is a set of right of ways back here on these lots 
that means nothing to this plan. 

Charlie Burnham: I don't have that deed, I've talked to 
you about deeds, if you had that deed you could show us, 
but there's always been a lot of question. 

Joe Knowles: the point is that the abutters aren't really 
shown on the plan. 

Charlie Burnham: the land right here was used for years 
and years by people, I kept a boat there for twenty years, 
Whitey kept a boat there for years. The point I am making 
is, this was a very important part of town at one time, and 
it was used a great deal, it had a lot of public access, 
and I think talking to George French who used to own this 
property, he says there was some confusion in his mind who 
owns this. I don't know how clear the title is. In Essex 
in the 1960's they put some marinas in, they put them in 
with the boats backing out into the channel. Boats don't 
back up easily and boats don't stop, when someone backs 
into the riverway here it's a very dangerous situation. I 
think this plan is very unsafe, I think it's very unfair to 
anybody that's using the river. I don't think the town is 
obligated to do anything for these people, they should be 
able to have some boats there, but we don't need any more 
marinas in Essex as far as I'm concerned. 

Paula Filias: This was brought up at the last meeting, and 
it has been brought up again, there is absolute clear title 
to our property and I will not tolerate any question about 
our title. If there is any question about the title to the 
property next door, then that is not relevent to what we're 
dealing with. 

Joe Knowles: I think the reason that was brought up was to 
show that perhaps the abutters weren't displayed. 

Paula Filias: If Bay Road Realty Trust was concerned about 
this then they would be here, because they were obviously 
notified about this. 
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Besty Fawcett: Mr. Chairman, there is an ancient right of 
way in that area and I suggest before any further 
discussion, it be researched and has any consideration been 
given to MGL 13105 Coastal Restrictions which are in that 
area? And if not, why not? It was pointed out to the 
engineer last summer, that there might be a 13105 problem. 

Maria Burnham: I have in front of me the By-Law for 
special permit 6-6.9, in order to get a special permit you 
must be able to show that the specific site for the 
proposed plan is an appropriate location for such use. I 
disagree with that, it is not an appropriate location 
because of the hazards that Charles discussed. It also 
says that the proposed use will not adversely affect the 
neighborhood, the neighborhood being the whole town, 
because the whole town uses the river. It also says it 
will not be a hazard to vehicles, there will certainly be a 
serious hazard to other boats in the river. I don't think 
you have to grant this, and if you do grant this, it has to 
be a 2/3 majority. 

Fred Fawcett: is this special permit being sought under 
the Wetland Zoning By-Law? 

Altholtz: I think the special permit you are referring to 
in connection with the wetlands is the same as the regular 
special permit, I don't think that a separate special 
permit is required. 

Joe Knowles: what we're doing is what was noticed. This 
is a recreational use. 

Fred Fawcett: this is covered by the Essex wetland zone 
district. 

Joe Knowles: I am not sure that point is jermain to this 
public hearing. 

Fred Fawcett: if it is within a wetland zone of the town, 
you cannot issue a permit until you have satisfied the 
requirements of the Wetland Zoning District By-Law. A 
great many things the planning board deals with and calls 
zoning, are not zoning. The Conservation commission and 
the Board of Health must be notified, now if they have not 
been notified, you can't act, and until 35 days have gone 
by or they have sent you information about it, you can't 
act. All aspects of MGL 13140 must be dealt with, all 
permits from local, state and federal have to be obtained. 

Altholtz: can I suggest we put a time limit on the public 
hearing? 
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Knowles: let's see how we do in the next ten minutes. 

Bruce Fortier: I want to bring up the fact once again that 
our zoning law is very specific that this property is 
entirely within the wetland zone. It's very specific that 
you can't build any permanent structures. An argument has 
been raised that since this is a series of poles, they're 
not structures, I think this is a ludicrous argument. 
Anyone would agree that a series of pilings would 
constitute a structure. If someone applies for something 
that is banned by the laws, it is not subject to a special 
permit. This was the whole purpose for the Wetland Zone, 
so there would be no more permanent structures within the 
banks of the river. 

John Dick: We've addressed this issue already, you have a 
finding from your Town Counsel that this is a perfectly 
appropriate use. 

Altholtz: Where is the legal opinion? 

John Dick: I am not particularly interest in any of the 
issues raised before, we were asked to do three things for 
this meeting. We were asked to go to the Board of Health 
to address waste disposal, we've done that. We were asked 
to address parking, we've done it. We were asked to extend 
the property lines and show abutters, we've done it. We're 
done, that's our presentation, and we won't go over the 
same ground again. You're wasting my client's time and 
money. 

Betsy Fawcett: Where is the letter from John Tierney? 

John Dick: My client's attorney discussed this with Town 
Counsel, he expressed an opinion that Town Counsel was in 
agreement, if you want a written opinion from Town Counsel, 
it certainly is within your right to ask for it. I relied 
on verbal opinion, I was not asked to get a written 
opinion. This has been brought before the board twice now. 

Altholtz: We do need a 2/3 vote on all special permits. I 
am not a big fan of injecting more motor craft into the 
river. I think this a too large a project in my view, it 
is in the wetlands area, we do have to seek Conservation 
Commission opinion first before we can make a decision. I 
think it needs to be scaled back a little, somewhere. 
Another dozen boats out there, the traffic and parking is 
too much. 

Mrs. Henderson: Traffic is my concern, there are a lot of 
antique shoppers, did you ask the police how they feel 
about this? 

Paula Filias: We can agree to back the boats in, to reduce 
boats backing into the river. 
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Charlie Burnham: I live next to a marina now, and they 
have cigarette boats, with exhaust and noise. I see 
nothing in writing that you will agree to backing boats in, 
etc. 

Bob Brophy, Western Avenue: When I was on the Conservation 
Commission, and discussed the dredging of the marinas, one 
of the points that kept coming up was, well they're there 
we have to allow them to dredge. They're in business, 
they've been there. Why do we have to extend and expand 
and make more now. If they are there now, fine. We have 
pollution, the state is coming down on us, why create more 
of a problem. 

Betsy Fawcett: Has the River Management people been 
consulted? 

Joe Knowles: they were at our last meeting. 

Betsy Fawcett: have they submitted any comments? 

Joe Knowles: not yet. 

Bruce Fortier: under the special permit by-law, do other 
town boards have to comment by deadline? Has comment 
period expired? You can't complete the public hearing 
until the period has expired or they have submitted their 
comments. 

Altholtz: At the close of the public hearing, we're going 
to ask the Conservation commission and the Board of Health 
to comment. 

Fortier: you can't close the hearing without their 
comments. 

John Dick: We're under 6-6.9 Special Permit for recreation 
use. We're not talking about the septic system, although 
we present there is a perfectly adequate septic system on 
the property serving the apartments. There is no waste 
disposal issue before the board at this time. There aren't 
any guidelines for a pump out facility from the 
Commonwealth. We've been before the Conservation 
commission since September, if anybody had anything to say, 
the Conservation Commission is the proper place for that. 

Bruce Fortier: Mr. Dick has represented in the past to 
your board that this deed in fact only went to the high 
water mark. He was supposed to bring in a copy of the 
deed. And the fact that there seems to be a continual 
avoidance of bringing in the deed makes me strongly suspect 
that this applicant doesn't have a deed that covers the 
property. I urge your board to view the actual deed to 
this property prior to making a decision. 
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John Dick: If you want to see the deed, I'll pull it out 
right now. I am not trying to conceal anything, the 
Filias' deed is public record, and I resent the implication 
that I'm hiding something. You know where to find that 
deed if you want it. 

Kimberly Jermain: On Tuesday of last week, I went to the 
public hearing of the Conservation Commission, and that was 
continued contingent on this public hearing. There was no 
discussion last Tuesday, they said the Planning Board would 
be meeting on June 1st, and they held their meeting open 
until we had ours. Therefore, they are not under the 
impression that they are to be providing information to us. 

Westley Burnham: what was the initial application date? 

Pennoyer: two weeks prior to the last public hearing. 

Westley Burnham: It was advertised in the newspapers, as 
it should have been? 

Pennoy er: the application was submitted Wednesday, 
05/04/94. 

Westley Burnham: It was posted in the appropriate places? 

Knowles: yes. 

Westley Burnham: did we mail the abutters notification? 

Pennoy er: yes. 

WestleY Burnham: did we mail notices to the boards within 
the Town of Essex? 

Pennoyer: yes. 

Westley Burnham: we have not received any comments, we can 
close the public hearing. We can still receive written 
comments. We have 90 days following tonight to make our 
decision. I had a conversation with Eddie Perkins, also a 
member of the Conservation Commission, and in his dealings 
with Chapter 91 and licensing of his marina, you start the 
process with the planning board, then if the planning board 
deems it is not an unreasonable project, then the Army 
Corp. of Engineers will get in and exactly mark where the 
channel is, and be sure that the pilings are located in 
such a way so as not to interfere with any navigatable 
waters. Then the Conservation Commission will get in, 
there is a whole process where we are the first stepping 
stone. It doesn't go anywhere until we say, yes, it's 
reasonable enough, go ahead and see if you can get through 
the rest of the stuff. 
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Kimberly Jermain: So if we're waiting for the Conservation 
Commission comment, we're not going to get it? 

Westley Burnham: we're not going to get it, because 
they're waiting for us. 

Altholtz: There is a 35 day period in which they must 
comment. We either have three more days if we transmitted 
correctly, or we have 35 days from today. 

MOTION: Westley Burnham made a motion to continue the 
Public Hearing to 06/15/94 at 8:00 PM to give relevant 
town boards time to comment, Kimberly Jermain seconded, 
all were in favor, motion passed. 

Miles River Stables: 

Westley Burnham: we are here to discuss the removal and 
alternations of a stone wall, and the removal of a tree. 

John Dick: we have already agreed to move the opening to 
go around the tree. 

Joe Knowles: I spoke with Ed Perkins, the tree warden must 
be here to hold a meeting on the removal of a tree. 

Pennoy er: Let's move on to the stone wall. 

Jermain: we discussed last time that the size of the curb 
cut is the decision of the DPW. 

Westley Burnham: approval is contingent on DPW discretion, 
the curb cut is not a planning board issue. 

Arthur Clark , Choate Street, the applicant previously said 
maximum of facility would be 20 horses, now they're saying 
more. 

Pennoy er: we talked about curving the wall, and building 
it up. 

MOTION: Westley Burnham made a motion to approve the 
removal of a 22' section of a stone wall on a scenic 
road, Choate Street, as shown on the plan dated 
10/29/93 and revised on 02/23/94 by Hancock Survey 
Associates, requesting also that the stone wall be 
curved in to maintain the character of the rest of the 
street. Joe Knowles seconded. 

Jermain: at the public hearing it was mentioned that the 
bulk of the traffic would be coming from the Ipswich side 
because the road is better. We are not taking into 
consideration the public comment at public hearing, which 
is preserve the aesthetics of the scenic way. 
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Westley Burnham: this project is out of scale in the 
neighborhood, however, the special permit has been 
granted. Are we being overprotective of the stone wall to 
be spiteful? 

Pennoyer: 20' vs. 12". Safety concerns vs. character, I 
think the curve of the road is a disaster. If we don't 
grant the 20' opening, the traffic for the facility would 
be very dangerous. To get into the 12' opening, the 
vehicle would have to cross to the other side of the road 
to make the turn. 

Westley Burnham: Essex is getting all the tax benefits, 
Ipswich gets nothing. It's not unreasonable if we are to 
provide fire and police protection, that we ought to be 
able to access this facility from our own town. We 
shouldn't force them to have us cross over the Ipswich line 
to gain access to what we're obligated to protect. 

Jermain: They continue to maintain that the traffic will 
be coming from the Ipswich side. 

Knowles: There isn't much of a case for hardship. We're 
not taking access away, you have access through Ipswich if 
you want it. And that may be the more reasonable approach. 

Westley Burnham: Access from the Ipswich side is not 
reasonably safe. 

Knowles: This is the first I've heard that access from 
Ipswich is unsafe, I've heard it would be difficult to get 
through the Ipswich Planning Board. 

Jermain: They are accessing their property right now from 
the Ipswich side. 

Burnham: It's a temporary situation, it's on the side of a 
hill. 

Jermain: It obviously is functional. When they applied 
for their recreational permit, they continually represented 
on the traffic plan that it was going to be directly from 
Chebacco Road. But they are going to be identifying it 
from Choate Street. 

Altholtz: I'd like to amend the motion to change the 
opening to 15'. 

Knowles: it would be tricky to amend Burnham's motion, 
because it was specific to a 22' opening. 

The motion was reread, the vote was as follows: in 
favor were Burnham, opposed Altholtz, Knowles, 
Jermain. The motion did not carry. 
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John Dick: can we ask the Board where we go from here? 

Knowles: we made a motion, it did not carry. If Pat Dunn 
and Joe Ginn were here tonight, the vote would be 
different. 

Westley Burnham: We're not arguing that access should be 
allowed. Whether it's 12' or 20', we're knitpickingj it's 
not fair to the applicants. 

Knowles: could we go around and have everyone give the 
applicant their position? Perhaps you already have a sense 
of the position of the board, minus two members. We will 
look into whether we can amend your proposal, or if we have 
to either deny or approve. 

MOTION: Westley Burnham made a motion to approve a 20' 
opening in the stone wall on the scenic road known as 
Choate Street for Miles River Stables, the motion was 
not seconded and was not voted on. 

Appeals Board - Greene Property : 

Gloria Storey and Brad Story and Bill Holden from the 
Appeals Board were present to discuss the Greene property. 

Bill Holden: we're going back to when Westley Burnham was 
Chairman of the planning board in 1987, when two lots were 
created, one 8,000 sf and the other 20,000 sf. 

Westley Burnham: that's not true. There was not two 
separate lots created. 

Bill Holden: As far as I know back in 1987 two lots were 
created, whether that's wrong or right. We have two lots 
anyway. In June of 1993 Raymond Greene came to the 
Planning Board with an application for an addition. He 
wanted to put an addition on this lot. He was denied. So 
he came before the Board of Appeals seeking an 
administrative review. We sent him back to the Planning 
Board and advised the Planning Board that we thought it 
should be taken up under 6-4.2 non-conforming use. He went 
before you with that and you denied that, then he came back 
to us and we approved the addition. Then he went to Dick 
Carter and asked for a building permit and Dick said he had 
to come back before you folks. And as I understand it, it 
was denied again. The Board of Appeals decision was 
overturned. That's it in a nutshell. We don't know where 
this is because we have not seen the minutes of your last 
meeting. 

Pennoyer: first I'd like to clarify something, you use the 
word "addition", it's really another unit, a second unit on 
the property. The plan shown to us showed a separate unit 
with a separate kitchen, separate bath, etc. That's why I 
think we have to talk this through. 
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Westley Burnham: there is one hurdle we have to get over 
first. There are not two lots. We have one lot, in 1987 
we allowed under 6-4.2 a second dwelling unit to be 
created. It was below the minimum requirements of 30,000 
sf, so under 6-4.2 we granted him permission to put on a 
second dwelling unit on the same piece of property. Since 
that time, what they've done is condominiumize it, where 
they have sold the rights to 20,000 sf and Getty kept the 
rights to 8,000 sf. I don't care what rights they've 
signed over to themselves, that's completely irrelevent. 
As far as we're concerned, there is still one lot with two 
dwelling units on it. The plans that were presented show a 
third dwelling unit on a 28,000 sf lot. Your 6-4.2 finding 
doesn't address that because it isn't a more non-conforming 
lot. There are a completely different set of by-laws that 
govern three families. The point I'm trying to get at here 
is, under your finding of fact here, first off "variance 
granted", there was no variance applied for. What he 
applied for was an appeal of a decision made by the 
planning board. 

Bill Holden: I agree with you. 

Westlev Burnham: going along, the addition of an in-law 
apartment, then later along you provide that the dwelling 
remains a single family residence. That's conflicting in 
itself in the same finding of fact. 

Brad story : what he asked for was an in-law apartment, 
what we gave him was a single family. 

Westley Burnham: the in-law apartment was what he was 
denied. What I'm saying is you guys appealed the decision 
that was made here. He was denied an in-law apartment. 
But in here you're granting him an addition that wouldn't 
have been denied here if he showed up with this plan. 

Bill Holden: I don't know about that Westley. It's easy 
to say that now. 

Westley Burnham: it would be very difficult if he wanted 
to put an addition on his building, for us to deny it. 

Altholtz: the point Westley is making is it should have 
come back around to us, then if it was denied he would have 
had grounds for an appeal. But you modified it in a way 
that sort of recreated the plan. 

Westley Burnham: you have the jurisdiction to override any 
decision that we make and make any provisions. You're 
absolutely right. The problem was that he was not terribly 
clear on what he was turned down for. In fairness to you 
and the applicant, I don't think the applicant knew what he 
was trying to appeal. 



ESSEX PLANNING BOARD -13- JUNE 1, 1994 

Joe Knowles: I would say that is exactly what happened. 
We seemed to be getting a different request every time he 
came before us, and it was probably out of confusion, not 
out of any kind of conspiracy. 

Bruce Fortier: Yesterday, Dick Carter showed me a letter 
from Atty. Michael Shea on behalf of Greene that was going 
to our Town Counsel which I was concerned your planning 
board would be unable to change. I talked with Ed Neal, 
and prepared a letter to Tierney today. I feel the Appeals 
Board refuses to acknowledge the exclusive jurisdiction of 
the Planning Board over section 6-4.2 of our local by-laws, 
changes in non-conforming use. The members of the Appeals 
Board refuse to distinguish between an appeal and a 
variance. In the case at hand, Greene filed an appeal on 
02/25/94, a public hearing for an appeal was advertised for 
04/13/94, and held on that date. On 04/20/94 the Appeals 
Board met and decided to issue a variance, with no 
application for a variance ever being received, and no 
public hearing for a variance ever been advertised. 

Pennoy er: What I'm trying to clarify here is that it was 
brought up that Raymond Greene doesn't know what he was 
denied for, it seems pretty clear to me that the denial was 
for the addition of an apartment with 2 bedrooms and 1-1/2 
baths for elderly parents. Then it goes back to what 
Westley was saying, that now we're looking at a three 
family property. We can't make a finding under 6-4.2 to 
allow a third unit, in other words a three family on that 
property. 

Altholtz: I don't feel this is a turf war. I do recognize 
under 6-4.2 the Planning Board does have jurisdiction only 
to make that finding, but it is reviewable by your board. 
Anything in the by-laws is reviewable by you. Ray did 
apply for a third family, and it is one lot, I do agree 
with Westley. I don't feel we have the jurisdiction to 
make a 6-4.2 finding on such a sUbstantial increase in 
use. That's not an alteration or increase of a 
non-conforming use, that takes it to another plateau. 

Bill Holden: We were looking at that as two lots. 

Joe Knowles: Greene presents it as two lots. 

Altholtz: We simply denied it on the basis of inadequate 
land area. My view is that probably that second unit back 
in 1987 was inappropriately authorized under 6-4.2 also. 

WestleY Burnham: the problem is that you don't say that. 
You read your minutes here, Knowles moved to deny the 
application for the addition of an apartment with 2 
bedrooms due to regulations on condos. The more I followed 
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this the more confused I got. 

Westley Burnham: at the meeting of 12/15/93, Jermain moved 
to deny the application for Raymond Greene based on lack of 
lot area for the three units under 6-6.9 #1. 6-6.5 is the 
by-law that addresses multiple structures on the same lot. 
So even this one wasn't complete, he could have very easily 
appealed that and won with the argument that it was not a 
proper denial. The next motion is Altholtz made a motion 
to approve the application for an additional unit because 
it is no more detrimental to the neighborhood under 6-4.2, 
motion did not carry. So I assume since this was the last 
thing that happened, he thought he was denied under 6-4.2, 
and went to the Appeals Board. If he were to show up 
tonight showing an addition with two bedrooms, meeting the 
required setbacks, I think we'd be extremely hardpressed to 
deny it. 

Bruce Fortier: if an applicant lacks frontage, let's say, 
or needs to build a building closer than what is required, 
a variance is a variance from that requirement. It is not 
a genuine, or general absolution from the requirements of 
the law. If they get a variance, they come back to the 
Planning Board, variance in hand, attached to the building 
permit application, so that the planning board can see what 
was lacking and that the appeals board gave them a 
variance. 

Bill Holden: he came to us with a plan to put on an in-law 
apartment, and we sat in two meetings with this. We asked 
him if he would settle for just putting an addition on, 
because we're going to deny this? He decided yes, alright. 

Joe Knowles: so we did the right thing at the last 
meeting, based on what was presented. So we just wait for 
the right plan to come in for an addition. 

Altholtz: I really think we need to sit down as two boards 
to discuss our roles. Would you like to schedule a time to 
do that? 

Knowles: let's schedule July 6, 1994 at 8:00 PM. 

I p swich Saving s Bank: 
Requesting letter from Planning Board regarding 118 Martin 
Street, a plot plan indicated the property has been 
condominiumized into three lots. The letter would be a 
sign off on the plot plan that was issued. 
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WestleY Burnham: send a letter back stating that as far 
the planning board is concerned, it is one piece of 
property with common ownership. Whether that common 
ownership be a condominium complex or an individual, it 
doesn't matter. Any dealings they have with themselves is 
beyond our purvue. 

site Plan Review: 

Westley Burnham: you already have a special permit process 
which is almost as inclusive and restictive or has the 
potential. It doesn't matter what kind of laws you have on 
the books. 

Pennoyer: I totally disagree. I've looked over the 
special permit process and that's why we developed the site 
plan review. 

Westley Burnham: my point is, with the special permit 
process you have the power, you just have to be detailed 
with everything that you say. I've seen in the minutes 
detailing the decisions, you are not specific enough. If 
you deny something on a couple of items but not all the 
items, the applicant comes back with corrections, and you 
can't address the items not mentioned. 

Altholtz: you are absolutely right. We do have a lot of 
power in the special permit process. And we should use it 
more. That doesn't mean we don't need other tools. 

Westley Burnham: I'm suggesting we sit down with the site 
Plan Review document and incorporate those items that are 
reasonable and that you can sell the town into our special 
permit section. So instead of trying to sell the town on 7 
or 8 pages of by-laws that they're horrorized by, you can 
make a minor modification of the special permit process. 

Pennoyer: I think our by-laws are allover the place, and 
difficult to follow, and I'm not at all in favor of having 
zoning districts in Essex. 

Westley Burnham: I am simply saying why reinvent the 
wheel, when we can modify our special permit by-law 
regulations. We can waive any single one of those 
regulations at any time, you can change it on a moments 
notice, the way it was written in there if it becomes a 
by-law, the only you can alter any of it is to go back to a 
town meeting and change it. 

Altholtz: that's not the way we wrote that. We wrote it 
that we can make any rules and regulations. 
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Westley Burnham: yes you did. I know what you're trying 
to say, however, if it was accepted, the entire block was a 
by-law. Every word that was presented at the Town Meeting 
regardless of what your intent was, had it been accepted, 
is written in stone (i.e. every single lot that came in 
that fell under Site Plan Review would have to have all the 
documents required). 

Joe Knowles: look at this as a process. This isn't an 
argument that anyone's going to win. We should spend the 
time between now and the next annual town meeting on 
actually planning, not specifically on site Plan, but start 
talking not so much about solutions, but the problems. Are 
there problems in our mind, or or there real problems. 

Westlev Burnham: we need to find out what we really 
perceive as a problem, then we should decide how we are 
going to approach it. Business (i.e. Byrne Brothers) is 
perceived as a major problem. On Choate Street (Miles 
River) I don't believe you had the authority to approve a 
living space on what is essentially a business use. There 
is nothing in our by-laws that allows us to do that. 

Joe Knowles: We've done it before too. 

Burnham: there is no legal, clean way to do it. 

Altholtz: I don't know that there's anything that 
prohibits us from doing it. 

Burnham: an area where I've seen problems over the last 
10-15 years, is that the by-laws don't prohibit something, 
but they don't approve it either. 

Fortier: The town made the decision years ago after 
considering the possibilities of zones that it had to go by 
uses, and regulations for uses. We had an initial period 
where it took us a while to straighten out the mess. By 
1978 it finally got to the point where the planning board 
said alright the bookkeeping is done, we have the thing in 
order. There should be a use category for a combination 
residential and business. The business use section covers 
everything from a sweater shop to a jet engine test lab. 

Burnham: when you're acting as the special permit granting 
authority, you have an incredible amount of power. 

Pennoyer: I'm going to hand out the final copy of the Site 
Plan Review to all board members. If you think it should 
be incorporated into the special by-law I'm not against 
that, as long as the intent carries forward. 

Burnham: it doesn't have to be all inclusive in the 
special permit, we can make adjustments to the regular 
by-law sections such that you can cover it. 
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Pennoyer: I think we shouldn't look just at site plan 
review, I'd like to look at some of the definitions in our 
by-laws. 

Burnham: Raymond Greene was denied three different times, 
none of which was the right one. 

Altholtz: The last denial was the right one. 

Altholtz: I think there is tremendous support for site 
Plan Review. 

Knowles: if we do this right, and actually do what we're 
charged with doing, which is actually plan, propose 
changes, or propose none. Then we serve ourselves well in 
two ways, the first is we'll have thoughtful ideas in the 
form of by-laws, and regulations, second is we build some 
concensus for the process. 

Burnham: back to site Plan Review. The by-law should have 
the specifics of what falls into it, and what is required 
to undergo it. The procedures section should be completely 
left out of here, the enforcement section should be in. 
The submission requirements have absolutely no business in 
here whatsoever. They should be in a separate regulation 
type set-up. Then we can adjust them as necessary, if 
this was approved, then you absolutely, positively have to 
meet every single one of these under the by-laws. 

Altholtz: unless you had a waiver. 

Burnham: I don't believe the waiver section is legal. I 
do not believe it is legal to propose a by-law that you are 
administering that you can waive and write variances for 
yourself. 

Altholtz: if the town gives you that power then you can. 

Burnham: then why would we bother to have a board of 
appeals if the planning board has the authority to write 
it's own variances? 

Altholtz: we don't have the authority to write our own 
variances. 

Burnham: you would if this was passed. 

Fortier: that was one of the objections that the citizens 
had was they don't want rules that are going to apply to 
that guy but not this guy. 

Altholtz: I thought it made it more palatable. 
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Burnham: another thing is you don't write amendments right 
up to the night of the meeting. 

Fortier: another problem was you had four pages. You go 
to the people and say we have a few new paragraphs, they 
can understand it and they'll pass it. 

Burnham: a couple of years ago we looked at the home 
occupation by-law and realized that it wasn't able to be 
read by the common man and understood. Obviously that's no 
good. We re-wrote the thing in English so that anyone 
could understand it. It was better than what we had. We 
went to Town Meeting with a single page copy that people 
could sit down read and understand. 

Pennover: yes but you had a home occupation, and you were 
just amending the home occupation. 

Altholtz: what I think happened at town meeting is we 
didn't do a big selling piece on it. We should have sent 
something to each household. 

Pennoyer: if you as the applicant can pick something up 
and say alright this is what I'm going to be required to 
do, they'll do it. I had an attorney from out of town look 
at this, and he said the good thing about this is it's 
clear, it's clear for the applicant and it's clear for the 
planning board. 

Meeting adjourned at 11:10 PM. 

PREPARE~ ~~~ 
ATTESTED TO: C6/ (y /# ~ 



AGENDA May 18,1)94 

7:30 Welcome newly elected members 

7:35 

5:00 

8:30 

9:00 

9:30 

Howie Altholtz **~*** Wesley Burnham 
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Bill Blackwood Informational 
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Bruce Fortier Discussion 
Appeals Board Decision Raymond Green - Bob Getty Prpperty 

Elect New Officers 

Business: 
Read Minutes of April 20,1994 and approve 
Read and approve minutes of May 4,1994 



ESSEX PLANNING BOARD 

MAY 18, 1994 

Present: Joe Knowles (Chairman in Pennoyer's absence), Joe Ginn 
Westley Burnham, Howard Altholtz, Kimberly Jermain 
Pat Dunn 

Meeting opened at 7:35 PM. 

BUILDING INSPECTOR - DICK CARTER: 

Miles River Stables, Choate Street, special permit, signed 
off by Board of Health, Conservation Commission, special 
permit was previously issued in error because public 
hearing was advertised incorrectly. The decision was made 
by the applicant and the planning board not to hold public 
hearing on special permit, because no appeal had been 
sUbmitted. 

MOTION: Pat Dunn made a motion that the building 
inspector issue a building permit to Miles River 
Stables, Choate Street, Essex, to build a horse farm, 
consisting of a breeding and training facility as shown 
on plan dated 10/29/93, two arenas, and one stable with 
two bedroom caretaker's apartment overhead, subject to 
sprinkler. Motion was seconded by Westley Burnham, all 
were in favor (Joe Ginn abstained from vote), motion 
passed. Howard Altholtz mentioned the traffic 
management plan is available for abutters. 

Richard and Patricia Carter, 8 Apple Street, regarding a 
subdivision, there are two lots with common drive. 
Kimberly Jermain was seated in audience for discussion and 
vote. 

MOTION: Westley Burnham made a motion to approve 
sUbdivision plan of Richard and Patricia Carter of 8 
Apple Street, finding it conforms to the minimum 
requirements of subdivision control requirements. Lot 
of land consisting of Parcel A with one dwelling 
existing, and Parcel B with two dwellings existing. 
Joe Ginn seconded, all were in favor (Kimberly Jermain 
abstained). 

Greene/Board of Appeals: 
Discussion was postponed to 9:00, as Bruce Fortier was on . 
agenda for Greene discussion at 9:00. 
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Dawe/Paving 
Dick Carter advised the Board that less than 700 sf of area 
had been paved, this is approximately 60 sf less than 
allowable. 

Bill Blackwood, Harlow Street, cancelled 7:45 appointment. 

Miles River stables: 
Joe Knowles stated the public hearing held weeks ago was 
improperly advertised, therefore another meeting was called 
and advertised, however, the time had lapsed for appeals. 
No public hearing was held for the special permit. The 
public hearing for Margaret Lynch of Miles River Stables, 
Choate Street, Essex, MA in accordance with MGL, Chapter 
40, section 15C for the removal of a tree and the removal 
and repair of a portion of a stone wall on a designated 
scenic road, and section 3 of Chapter 87 for the removal of 
a public shade tree was opened at 8:30 PM. 

Arthur Clark , Choate Street stated the tree warden (Bill 
Perkins) would have to be at public hearing in order to 
discuss shade tree. 

John Dick , Hancock Survey Associates, we will move the 
driveway to go around the shade tree if it is the planning 
board's decision not to allow removal of the tree. 

Tom Ellsworth , Choate Street, Choate Street was designated 
as a scenic way, the Town should maintain that designation 
and follow the rules and regulations. 

Neal Dag le, Turkey Farm, the excrement is on direct line to 
Ipswich River. Most of the traffic for horse farm would 
enter on Ipswich side on Candlewood Road because it is a 
shorter distance and a nicer road. 

Arthur Clark , Choate Street, why didn't they go to Ipswich 
for entrance through a stone wall. Can't we adhere to 12' 
driveway opening? 

Mike Keogh, excrement from stable will be containerized and 
removed. 

Pat Dunn, this is an agricultural use, no natural waste 
(excrement) can be considered to damage environment. The 
20' opening would be a safety factor, you need wider width 
for opening. 

John Dick , Hancock Surveyer, where is the policy mandating 
12' opening? 

Jane Ellsworth , Choate Street, you don't have all the 
information you need to hold a public hearing. 

Westley Burnham, this hearing is for the possible removal 
of a shade tree and the breeching of a stone wall. They 
would need approval of the DPW for the size of the opening. 
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Mr. Henderson , Water Street, Brud Doyle told him many years 
ago, when he was paving his driveway, 12' was the maximum 
width. 

Tom Ellsworth, Pat Dunn's safety issue is not our concern. 
Choate Street is a scenic way for a reason, don't deviate 
from the By-Laws to accommodate this facility. 

John Dick , Hancock Survey Associates, the zoning by-laws 
didn't contemplate a commercial/recreational facility. The 
wider driveway is a safety concern. Most driveways on 
Choate Street are probably in excess of 20' as it is. 

Neal Dag le, the existing driveway openings on Choate Street 
probably are in excess of 20' wide, their grievance should 
be with the DPW. 

Bruce Fortier, shouldn't they reconfigure the radiuus of 
the wall so you can maintain the 12' opening, but still get 
off the road quicker with the configuration of the wall? 

Mike Keogh, the wall is run down. The opening will be 
practical and we will upgrade the appearance of the wall. 

Arthur Clark, the abutters property value is diminished 
with a huge complex across the street. 

Peggy Lynch, we're planning on putting trees up to 
line-off, replant along the boundary lines. 

Maria Burnham, who owns the wall? 

John Dick , Hancock Survey Associates, inside 1/2 of rock 
belongs to owner, outside 1/2 is owned by the town. 

Mrs. Clark, Ipswich entrance would be better. 

John Dick , Hancock Survey Associates, we need the 20' 
opening for large vehicles. 

Howard Altholtz, the compliance of other driveways on 
Choate Street is irrelevant. The Planning Board does not 
stipulate the size of curbcuts, try to conform to by-laws 
or let DPW reconfigure to make more safe. 

Pat Dunn, they need wider driveway. They can make one 
swing and get off the road. It's a narrow road and you 
could slide off one side or the other. 

Westley Burnham, the 12' opening is not a by-law, it is the 
DPW's concern, 12' is standard curbcut for residence, DPW 
can waive if they deem necessary. 

Joe Ginn, have you applied to Ipswich for larger opening? 

John Dick , Hancock Survey Associates, no. We don't propose 
to construct a permanent driveway on the Ipswich side. 
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Joe Ginn, has application to DPW for curbcut been made? 

John Dick . Hancock Survey Associates, no. 

Kimberly Jermain, should respect the designation of a 
scenic way. 

MOTION: Westley Burnham made a motion that the Public 
Hearing be closed, Joe Ginn present for vote, Howard 
Altholtz seconded, the motion passed. 

Filias Realty Trust . 138 Main street 

Joe Knowles opened the public hearing for Filias Realty 
Trust of 138 Main street at 9:15, for additional docks per 
Essex By-Law 6-6.9 (b) recreational use. 

Bruce Fortier . Southern Avenue, Wetland District By-law 
shall apply to land around boundary of any wetland. 6-10.3 
permitted uses, does not list piers, restrictions are 
construction of buildings or other structures; piers are 
structures. Applicant is applying for something that isn't 
allowed. 

John Dick . Hancock Survey Associates, the entire existing 
float system exists outside of the designated channel 
dredging. We have already gone to the Conservation 
commission. We would like to construct the addition of 4' 
wide piers beyond what is existing to stabilize entire 
structure. Under Chapter 91 the only interest the 
Commonwealth has is those eight sets of pilings. The only 
interest the Corp. of Engineers has is the dredging. The 
existing structure has been in existance since 1981, thus 
under the laws of the Commonwealth is not subject to 
regulations under the building permit procedures. 

Edwin Howard, parking concern. 

Filias, there are 19 apartments, 6 bays may be available to 
non-residents, the rest are to be used by apartment 
residents. 

John Dick . Hancock Survey Associates, the docks are 
primarily for the use of residents. Non-residents could 
rent fingers. 

Neal Dag le, how many boats dock there now? What will 
increase of boats be? Not in favor of more traffic in 
river, could it be limited to use by apartment residents? 

Howard Altholtz, DEP pollution concern. six to twelve more 
boats, what are the pump-out requirements. 
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Michael Shea , Attorney for Filias, the By-law is for 
recreational use, the extension of piers. This is no more 
non-conforming, purvue of planning board is not pump out 
station. 

Clayton Brooks , River Management, we should have been 
notified of this meeting. The only way we were made aware 
of it is in the newspaper. 

Madith Henderson , 34 Water Street, more floats devalue 
property, I am against additional boats. 

Edwin Howard, parking is the issue. Non-residents will 
create parking problems for that section of Main Street. 
We've worked out an arrangement with employees of Tom 
Shea's where they park in Woodmans, so no Main street 
spaces are taken up all day. The non-resident users of 
these docks would most likely be all day parkers. 

Charlie Burnham, Filias is different than the two Marina's, 
their pilings went in with permits, Chapter 91. 

Neal Dag le, I ask my question again. How many boats are 
presently docked at existing piers, what increase would 
additional fingers create? 

John Dick , Hancock Survey Associates, there are 40 parking 
spaces, 29 are used by apartment occupants, there are 11 to 
"play with". 

Maria Burnham, this would be more detrimental to existing 
situation, parking, pollution and traffic. 

Paula Filias, we are going by the regulations. The process 
for Chapter 91 begins here. 

Edwin Howard, parking is my main concern. Marblehead 
requires a parking space for each dockage space. 

Bruce Fortier, does not believe existing pier was there 
since 1981. Existing pier was in violation, in 1979 law 
was passed, doesn't believe structures were built with 
permits. statute of limitations only applies to structures 
that were built with building permit. 

Michael Shea, in 1978 the causeway was flooded. The dock 
was repaired at that time. The property owner owns to 
water mark, this use is not substantially more detrimental 
to area. 

Bruce Fortier, planning board should view deed of property 
to determine who owns land. 

Howard Altholtz, this use is more detrimental. statue of 
limitations does not protect improper uses, it does apply 
to building permits as Bruce Fortier said, parking needs to 
be addressed. I am not in favor of this, I would vote 
against it if we were voting tonight. 
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Joe Ginn, how many slips exist on drawing? 

John Dick , Hancock Survey Associates, 24 boats maximum. 

Joe Ginn, are all 24 boats owns by apartment residents? 

Paula Filias, 30% are used by residents presently. 

Joe Ginn, would like to see plan for additional parking 
spaces, a plan detailing the channel in relation to the 
floats, a plan extending property lines to the extent they 
can be extended over the flats, and Board of Health comment 
on pump-out requirements. 

MOTION: Westley Burnham made a motion to continue the 
public Hearing on Filias Realty Trust until June 1, 
1993 at 8:00 PM. Ginn seconded, all in favor, the 
motion passed. 

Bruce Fortier , re: Raymond Greene , 15R story Street 
Variance granted by Board of Appeals on April 20, 1994 on 
By-Law 6-4.2., non-conforming uses. 

Fortier believes no application has never been filed with 
the Appeals Board for variance. Applicant sought planning 
board approval for permit for third dwelling on lot, 
planning board denied application. Applicant then went to 
Board of Appeals and on April 20 variance was granted by 
Board of Appeals. 

Bruce Fortier suggested Planning Board get permission from 
the Selectmen to have a meeting with Town Council and Board 
of Appeals to go over details of situation and review 
correct process. 

Altholtz, the only conditions a variance can be granted 
are: 

result of topography, not the fault of applicant. 
could cause sUbstantial hardship if not granted. 
meets intent of by-laws in the best interest of 
town. 

MOTION: Westley Burnham made a motion to deny the 
application based on the fact that the Board of Appeals 
record of proceedings dated April 20, 1994 does not 
address the 6-5.5 requirement for land area for 
multiple houses on a lot, as the plan dated 1/14/94 for 
the building permit shows it would be a third unit. 
Also, the Planning Board has not received what it 
considers to be a proper variance. The motion was 
seconded by Jermain, all were in favor, the motion 
passed. 
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The floor was opened for nominations for Planning Board officers 
for ensuing year. 

Westley Burnham nominated Pat Dunn for Chairman, Joe Ginn 
seconded. Howard Altholtz nominated Joe Knowles. Burnham 
closed the floor for nominations. Knowles stated it is 
probably his last year on the board and he would like to be 
chairman this year. The Board voted: 4 voted in favor of 
Knowles, Dunn voted against. Joe Knowles was appointed 
Chairman. 

Pat Dunn nominated Westley Burnham for Vice-Chairman, Joe 
Knowles seconded. The Board voted unanimously in favor; 
Westley Burnham was appointed Vice-Chairman. 

The vote for the position of Clerk of the Planning Board 
was postponed until the meeting of June 1, 1994. Ginn will 
hold post temporarily. 

MOTION: Howard Altholtz made a motion to hold a public 
hearing on Site Plan Review, Kimberly Jermain seconded. 
Discussion ensued with the general consensus being 
additional work needed to be done before Public Hearing 
should be scheduled. Motion did not pass. 

Meeting adjourned at 11:00 PM. 

PREPARED 

ATTESTED 
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ESSEX PLANNING BOARD 

May 4, 1994 

PRESENT: Sheldon Pennoyer; Chairman, Pat Dunn, Kimberly 
Jermain, Joe Ginn, George Bragdon, Howard Altholtz 

BUILDING INSPECTOR - Dick Carter: 
William & Rosemary Fitts 2 Lufkin Point Lane (private 
drive), remove existing garage and construct new garage 26' 
X 22' - 18' high. At last planning board meeting the Fitts 
were asked to bring back lot layout and letters from 
abutters. Applicant owns private way. Sarah & Rick 
Bronstein, 8 Lufkin Point Lane, pleased with Fitts plans 
for new garage, Michael & Katherine McGraw, 43 Lufkin Point 
Lane, no objection to new garage. 

Joe Ginn made a motion to approve permit for 
William & Rosemary Fitts 6-4.2 for 
construction of garage, 22' X 26', replacing 
existing garage, with letters from abutters 
read into the minutes. Application is not 
more substantially detrimental than existing 
non-conforming use. Pat Dunn seconded, all 
were in favor, motion passed. 

BOARD MINUTES OF 3 / 16 / 94: 

Kimberly Jermain made a motion to accept the 
minutes of March 16, 1994 meeting minutes as 
amended, with corrections to page 5, relative 
to Turtleback Road and Low Land Farm. Pat 
Dunn seconded the motion, George Bragdon 
abstained as he was not present at 3/16/94 
meeting, all were in favor, motion passed. 

BETTENCOURT - 99 MAIN STREET: 
Fortune Palace (old Ship-A-Hoy), came to last planning 
board meeting to get permit to raise building to drive 
piles and raise building four feet. Now would like to 
close up some "jogs" in the footprint of the building. 
Pennoyer had concern over parking, since this might 
increase footprint enough to cut into required parking 
spaces. Altholtz questioned whether or not building met 
handicap accessible requirements, applicant informed board 
it did. Not pursuing permit, just informing Board what 
they are up to. 
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PETER VAN WYCK - LOW LAND FARM: 

Charles Clark, Attorney for Van Wyck - discussion of fee 
for submission of definitive plan for Low Land Farm. Is 
this same plan or is it submission of different plan. 

Pennoyer stated Town Counsel advised him that if the 
changes on the original plan are directly responding to the 
denial then there is not a filing fee. If the changes are 
not responding to denial, then it is a new plan, and fee 
would be required. 

Jermain stated she feels the by-laws clearly state that the 
fee is required for any submission of definitive plan. 

Pennoyer believed 
He felt the plan 
configurations. 

the denial was due to traffic concerns. 
was a different plan with different lot 

Fred Fawcett, Apple Street, feels this is a new plan, and 
he disagrees with Town Counsel. 

Charles Clark, read letter dated today to Board with 
sequence of events: 

Charles Clark hired as counsel to Van Wyck in the Fall 
of 1991. 

September 1, 1990 amended definitive plan submitted. 

May 1, 1991 revised plan was submitted to then Chairman 
Pat Dunn for technical review by CT Male, Town of Essex 
technical review agent, to determine plans compliance 
with the rules and regulations regarding subdivision 
control and the zoning by-laws of the Town of Essex. 
This submission had many omissions and errors that did 
not conform to the rules and regulations of the town. 

December 1, 1991 Technical review by CT Male, provided 
a baseline from which the board and the applicant would 
move forward on plan. 

March 2, 1992 revision of amended plan filed with 
board. This plan was then given to CT Male Associates 
for technical review. 

March 16, 
indicating 
technical 
revision. 

1992 CT Male 
almost all 

review had 

sent letter to Pat Dunn 
issues raised in earlier 

been addressed by 03/02/92 
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May 20, 1992 letter from CT Male to Pat Dunn relative 
to issue of waiver for length of road, and definition 
of lot width and lot sidelines as they related to 
proposed plan. CT Male's letter indicated the longer 
road would cause no harm or breech of safety contrary 
to the best interests of the town, provided certain 
conditions were met. CT Male found the proposed lots 
could not conform to the rules and regulations with 
regard to lot sidelines and did not conform to the 
zoning by-laws with regard to minimum lot width. They 
indicated that in regard to section 7.066 of the rules 
and regulations, adherence to this requirement would 
result in lots that are either rectangular or pie 
shaped with no room for variation. 

Summer 
raised 
Street. 
another 

of 1992 - Public Hearing. Traffic issues were 
by members of the Board and residents of Apple 

Board voted to require CT Male to perform 
traffic study at Van Wyck's expense. 

August 13, 1992 - Planning Board received a letter (to 
then Chairman Rolf Madsen), from CT Male identifying 
the need for traffic patterns which were subsequently 
taken and reiterated the need for the board to either 
issue a waiver or the applicant to re-draw the lot 
lines to conform to the new interpretation of lot 
width. CT Male reminded the Board other issues raised 
in their March 16, 1992 letter to the Board that 
included, scale waivers, road length waiver and 
drainage detail. 

October 7, 1992 - CT Male identified remaining issues 
to be addressed by the Board. 

February 17, 1993 "straw vote" the board indicated 
its unanimous support for the scale waivers, majority 
support for the length of road waiver and a negative 
vote concerning the waiver for the lot sideline rule 
and regulations. By law the board cannot issue a 
waiver relative to lot width because it is a by-law 
issue. Mr. Clark then advised Van Wyck to have his 
engineer re-draw the lots to bring them into compliance 
with the rules and regulations as suggested by CT Male, 
to continue to request waivers regarding scale and 
length of road based on 02/17/93 straw vote. 

December 1, 1993 submission of revised, amended 
definitive plan, Van Wyck cleared difficiencies found 
in plan by technical consultant. 

Clark feels no new fee should be required due to the fact 
that all actions pursuant to initial submission of 
definitive plan were corrective actions taken to correct 
plan as suggested by CT Male and Planning Board. 
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Clark stated Planning Board is required to approve the plan 
after a hearing or if it does not comply with the rules and 
regulations it should modify or disapprove the plan. If 
the Board votes to disapprove it must state in detail where 
the plan does not conform to the rules and regulations of 
the Planning Board. 

Jermain stated that Van wyck brought two plans to the board 
initially, and said "which plan would you like", the 
board's response was "we're not going to pick your plan, 
stand by a plan that you think address the things that we 
told you before, we're not going to do the work for you". 
Van Wyck came back to board with plan with different 
configuration than was submitted previously, with only four 
lots. It was a different definitive plan. 

Pennover requested copy of Rolf Madsen's denial of plan 
dated December 1, 1992 and read letter into minutes. 

Dear Mr. Van Wyck: 
Please be advised that at the Planning Board Meeting 
held on 11/18/92 a motion moved and carried. The Board 
moved to deny the plan for Low Land Farm dated 09/01/90 
and revised 03/18/92 based on the applicants refusal to 
supply the traffic study. without that information 
provided by the traffic study the Board was unable to 
make the determination for the request of waiver, 
issues of density in the development and public safety 
concerns based on but not limited to that language. 
Respectfully, 
Rolf Madsen 
Chairman, Essex Planning Board 

Betsy Fawcett . Apple Street stated an amended plan is a new 
plan. His prior plan was denied, this is new plan, fee is 
required. 

Clark motion was made to require traffic study by Rolf 
Madsen, traffic issue was greatest concern at that time, 
could Apple Street carry the traffic. 

Jermain stated 12/1/93 Van Wyck submitted two versions of 
plan (two configurations). 

Clark feels Van Wyck has addressed all issues raised by 
board. 

B. J. Frye, Apple Street states the plan that was turned 
down twice was for six lots. Traffic study was completed, 
they all came in with traffic concerns, she never heard 
what reaction to last traffic study was. 
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Pennoyer stated Planning Board wrote, reviewed and endorsed 
the traffic study. 

Clark commented Van Wyck is prepared to pay fee. Requests 
John Tierney review Clark's letter and process. If Van 
Wyck pays fee, it is paid under protest. 

Pennover said he 
drawing-for-drawing 
current plan. 

would 
to see 

like to 
changes 

see point-for-point, 
from denied plan to 

Pennoyer polled the board. All were in favor of requiring 
fee. 

Clark requested how much fee should be. 

Pennoyer stated 1,500 
$2,000. section 6-01 
required for every 
subdivision. 

foot 
(F) 

150' 

road X 2 (each side) /150' = 
non refundable fee of $100 is 
of frontage created within 

Betsy Fawcett stated fee was due with submission, otherwise 
developers would see which way the wind was blowing before 
submitting fee. 

Pennoyer said the board is taking responsibility for 
missing omission of fee with application. 

B. J. Frye, Apple Street stated for the record would like 
the board to know so far we've seen the four house plan, 
the twelve house plan, the fourteen house plan, and the six 
lot plan. 

Clark stated in his time here, a fee was never required for 
an amended plan. Technical review by CT Male necessitated 
resubmission. The 8/1/92 letter from CT Male addressed all 
identifiable issues. 

Pennoyer would like in record that the Town of Essex 
received from Peter Van Wyck check number 5057 in the 
amount of $2,000 for the submission of definitive plan 
submitted December 1, 1993. This payment is made under 
protest. 

Clark questioned does the plan conform to the rules and 
regulations? If not, where specifically does it not. That 
is what you're using CT Male for, to identify specifically 
those places where it does not. 
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Kimberly Jermain made a motion to deny the 
difinitive subdivision plan for Low Land Farm 
submitted by Peter Van Wyck on December 1, 
1993 located off of Apple Street for the 
following reasons: 

1. Length of Road, 7.02 
Requests longer 
Applicant gives no 
documented evidence 
in the best interest 

Streets and Ways 
than 1,200 feet. 

substantial reason or 
that this waiver is 

of the town. 

2. Drainage, 7.03 
We do not feel the open drainage system 
on the plan will protect abutting 
properties from runoff and flooding. Of 
particular concern is the first 250' of 
road which abutts a very sensitive wet 
area. 

3. Safety Concerns, 7.02 -2J 
The Fire Department is requesting a 100' 
diameter turnaround, which is not on the 
plan and would address their concerns for 
public safety. 

4. Traffic, 7.02 Streets and Ways 
We feel there is very poor visibility at 
the point at which the subdivision road 
intersects Apple Street. 

5. Stipulation for Judgement, 11/3/93 
The applicant has not complied with the 
Stipulation for Judgement, #3A. 

6. utilities, 7.01(10) 
Applicant must show all utilities for the 
full length of the road or seek a waiver 
for the lack of information. 

7. Lot #1 (1.05 section 2) 
Applicant must provide information to 
verify that Lot #1 is buildable before 
the board can approve this lot. 

8. Lot Lines (7.06) 
Lot lines are not perpendicular to the 
street lines. 

The motion was seconded by Pat Dunn. 
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Jermain discussed the importance of Hildonen's and 
Browning's property relative to the drainage issue. 

Browning (abutter) stated neither Pennoyer or Ginn ever 
discussed the matter of drainage with him. 

Pennoyer took exception to this comment. Pennoyer said he 
and Ginn were at Browning's property, they walked the 
property with Browning and Hildonen showing them the 
problems they were having. 

Brownina questioned if Pennoyer felt the open ditch plan 
addressed the problem. 

Pennoyer said no. He was questioning the reasons for 
denial here, he felt that particular area should have an 
underground system. 

Clark stated Van Wyck has given evidence that a longer road 
is in the best interest of the town. In a September 23, 
1992 letter from Charles Clark to Rolf Madsen addressed the 
longer road as well as other concerns. The waiver request 
is to allow a dead end road length of 1,500 feet, when a 
maximum of 1,200 is allowed. As presented earlier, 
approval of this waiver would allow for more open space, 
and a safer turnaround, because at the 1,200' point in the 
road there is an incline, at 1,500 it is flat. The longer 
road would also allow for shorter driveways, better 
placement of utilities, could place the houses further away 
from Apple Street, and would allow for a fire hydrant to be 
placed closer to the proposed houses as was expressed by 
the fire chief. CT Male's response of May 20, 1992 to the 
Board indicated the longer road would cause no harm, breech 
of safety or other situation contrary to the best interest 
of the town. 

Drainage issue: Clark believed the Board was relying on 
its technical advisor in this issues. We are committed to 
dealing with the Hildonen/Browning drainage issue. Van 
Wyck has agreed to address these issues in the plans. 

Safety Concern: 
in the By-Laws. 

The fire department issue is not required 

Traffic Concern: Traffic study did not mention 
visibility. Van Wyck has offered to trim the brush at the 
road to the satisfaction of the police department and the 
planning board. 

Lot #1: Buildability has never been the concern of the 
planning board. The applicant has done perc tests, usually 
perc tests expire before any plan has been approved. 
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Lot Lines: The plans submitted comply with the rules and 
regulations of the planning board. 

Betsy Fawcett sited 6.02.12 in regulations. Relating to 
surface water drains draining on adjacent properties not 
owned by the applicant. The applicant must indicate what 
course the discharge will take and should present to the 
planning board evidence from the DPW or the owner of 
adjacent property that such discharge is satisfactory and 
permitted by public or private ownership of adjacent street 
or property. 

Pennoyer stated if the patterns of the drainage on the 
roads are directed onto the abutting properties than that 
is correct. In this particular plan the road is not 
draining onto any of the abutting properties. An open 
ditch drainage system is showing what its water course is 
and its taken around Browning's property. 

Betsy Fawcett stated you must indicate the length of that 
drainage all the way to the nearest body of water, in other 
words, the Essex River. At some point it will cross 
somebody else's land, and that somebody has got to give 
permission. 

Pennoyer stated when he looks at the plan, it goes right 
into a drainage easement that's existing, and that drainage 
easement is owned by the applicant. 

Clark commented he did not feel the first 250' of road that 
abutts the very sensitive wet area is a planning board 
issue. This is a Conservation commission issue, and the 
applicant has to go before the board on that. 

B. J. Fry e said her property has been effected by what Van 
Wyck has done. If this plan does not correct it, does she 
have to hire her own lawyer? 

Fred Fawcett stated the subdivision control laws require 
that you get the approval of the Board of Health. Because 
previous planning boards or other boards did not address 
some issues in error, doesn't mean that each succeeding 
board shouldn't address them. 

B. J . Frv e commented on Lot #1, the Board of Health has 
said they cannot approve a lot if the septic system has to 
be on the side of a building. It says in the regulations 
that the planning board and the Board of Health have to 
determine whether a lot is not buildable. 

Pennoyer commented although Lot #1 is perced, the average 
size of a septic system might have a tough time fitting 
with the required setbacks. 
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Jermain Definition of a lot: "Area of land in one 
ownership with definitive boundaries used or available for 
use at the site of one of more buildings. Areas endorsed 
by the board upon a plan as not available for building 
purposes shall not be considered lots". 

Ginn stated if Lot #1 has had a perc test on it, if it has 
frontage, theoretically it's a buildable lot. 

Altholtz commented the planning board isn't required to say 
it is buildable, but if it isn't buildable then they must 
say it's not a lot. If the applicant says its buildable, 
then we don't address it. 

Dunn stated if we accept Lot #1 as buildable, and put 
nothing in a denial, then we're accepting that it is a lot. 

Altholtz questioned isn't saying "subject to approval of 
the Board of Health" enough? 

Pennoyer stated that is the way it was stated on Turtleback 
Road, contingent on Board of Health and Conservation 
commission approval. 

Jermain said it doesn't make any sense for us to have gone 
through this whole process, and not put down every area 
where information was lacking. Because when applicant 
comes back with another definitive plan, we'll have nothing 
to work with. 

Altholtz stated it doesn't matter substantially whether we 
approve this plan with modifications, or deny it for cause. 

Kimberly Jermain made a motion to deny the 
definitive subdivision plan of Peter Van Wyck 
for Low Land Farm of December 1, 1993 located 
off of Apple Street for the following 
reasons: 

1- Length of Road: 7.02 Streets and Ways 
Requests road longer than 1,200 feet. 
Applicant gives no sUbstantial reason or 
documented evidence that this waiver is 
in the best interest of the town. 

2. Drainage: 7.03 
We do not feel that the open drainage 
system on the plan will protect abutting 
properties from runnoff and flooding. Of 
particular concern is the first 250' of 
road which abutts a very sensitive, wet 
area. The applicant has not complied 
with Stipulation for Judgement November 
3, 1993 #3A, referring to drainage. 
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3. Safety Concern: 7.02-2J 
The Fire Department is requesting a 100' 
diameter turnaround which is not on the 
plan and would address their concerns for 
public safety. 

4. Traffic: 7.02 Streets and Ways 
We feel that there is poor visibility at 
the point at which the subdivision road 
intersects Apple Street. 

5. Lot Lines: 7.06 
Lot Lines are not substantially 
perpendicular to the street line. 

The motion was seconded by Dunn as amended, 
in favor was Altholtz, against the motion 
were Pennoyer, Ginn and Bragdon. 

Joe Ginn made a motion to approve the 
definitive plan for Low Land Farm Subdivision 
by Mr. Peter Van Wyck dated September 1, 1990 
with the following modifications. 

1. Open Ditch Drainage System: The first 
250' abutting Hildonen property shall be 
a closed system. This system shall be 
constructed due to the existing flooding 
conditions. A redesign shall incorporate 
a curbing system to help ensure proper 
drainage as described under Section 
7.02h. Engineering drawings shall be 
submitted to the Planning Board, 
Conservation Commission, and Department 
of Public Works for review and approval 
before construction begins. 

2. Total length of road shall not exceed 
1,200 feet and shall incorporate the DPW 
and Fire Chief's request for a 100' 
diameter cul-de-sac as required under 
Section 6-3.23. There shall be no 
future increase in length of road. 

3. Lot #4 acreage 
upland area as 
6-3.23. 

shall only incorporate 
designated under Section 

4. There shall be no more than 15 lots total 
in the subdivision. 
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5. Waivers: 
a. Length of Road (see #2 above). DENIED 
b. Scale of locus plan. APPROVED 
c. Scale of cross section. APPROVED 
d. Street trees (as outlined on page 3 

of 6 drawings dated 9/1/90). 
APPROVED 

6. Approval is contingent upon all other 
boards and agencies review and approval. 

7. A final set of drawings incorporating the 
above outlined modifications shall be 
submitted to the planning board for 
signatures no later than three (3) months 
from today. 

Motion was seconded by Pennoyer, in favor 
were Bragdon, against were Altholtz, Dunn and 
Jermain. The motion did not carry. 

Kimberly Jermain made a motion to deny the 
definitive subdivision plan of Peter Van Wyck for 
Low Land Farm of December 1, 1993 located off of 
Apple Street for the following reasons: 

1. Length of Road: 7.02 Streets and Ways 
Applicant requests road longer than 1,200 
feet. Applicant gives no sUbstantial 
reason or documented evidence that this 
waiver is in the best interest of the 
town. 

2. Drainage: 7.03 
Open ditch drainage system - the first 
250' feet abutting Hildonen property 
shall be a closed system. This shall be 
constructed due to the existing flooding 
conditions. A redesign shall incorporate 
a curbing system to help ensure proper 
drainage as described under section 7.02 
(h). Engineering drawings shall be 
submitted to the Planning Board, 
Conservation Commission, Department of 
Public Works for review and approval 
before construction begins. The 
engineering drawings should provide 
sufficient detail to describe resolution 
to address flooding problems of abutting 
properties. 



· . . 

ESSEX PLANNING BOARD -12- MAY 4, 1994 

3. Safety Concern: 7.02-2J 
The Fire Department is requesting a 100' 
diameter turnaround which is not on the 
plan and would address their concerns for 
public safety. 

4. Traffic: 7.02 Streets and Ways 
We feel there is poor visibility at the 
point at which the subdivision road 
intersects Apple Street. 

5. Lot Lines: 7.06 
Lot Lines should be substantially 
perpendicular to the street line. 

Dunn seconded, in 
Bragdon, Altholtz, 
passed. 

favor were Pennoyer, 
and Ginn; the motion 

George Bragdon made a motion to close the meeting 
at 11:05 PM, Altholtz seconded and the motion 
carried. 

---PREPARED BY ~ . __ ~==~~~~~~~== ______ __ 
ATTESTED TO: 
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AGENDA ~2RIL 20, 1994 

7;30 Dick Carter ....• Building Ins~ecter 

7:45 James ~itaam •.•.• Historical 50ciety 

8:00 Terry Anderaolm ••••• Western Ave. Deck 1ermit 

6:15 george Stavros ....• To tear do~n and rebuild equipment shed 

8:30 Miles River Stables 

8:45 Peter VanWyck .•..• LowLand Farm Subdivision 

9:30 Site Plan Review ••..• ~iscussion 

10:00 Board ~iscussion: 
Finances 
Fee Ohanges 

10:30 Adjourn 
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APRIL 20, 1994 

Present: Sheldon Pennoyer; Chairman, Pat Dunn, Kimerly Jermain, 
Joe Knowles, Joe Ginn, Howard Altholtz, George Bragdon 

Building Inspector , Dick Carter: 

Bill & Rosemary Fitts - 2 Lufkin Point Lane. Permit for 
construction of garage (removing existing garage), property 
is contiguous lot with 2 parcels. Pennoyer requested plot 
plan with letters from abutters. 

Robert Dawe - Carter advised the Board 192 sq. ft. of lot 
was paved (cannot exceed 15% of entire lot). Dawe must fill 
out application to indicate what percentage of lot was 
paved. 

Historical society : 
Sign for Essex Shipbuilding Museum, unlit, in compliance. 

Cap e Ann Golf Course , Georg e Stavros: 
Construction of new metal building 45' X 75' (USA Metal 
Building by Fryklund Construction) with 15' peak. Replacing 
old wooden structure on smaller footprint. Joe Ginn 
questioned drainage. stavros indicated Sonny at the Board 
of Health informed him no drainage was necessary if there 
was a "sludge pit" in the center of the building that could 
be pumped out if anything accumulated there. 

Pat Dunn moved Building Inspector issue permit to C. A. Golf 
Course, George Stavros, 99 John Wise Avenue to construct 
maintenance and storage building 45' X 75' in place of old 
structure contingent on Board of Health approval. Joe 
Knowles seconded, the motion passed. 

Miles River Stables: 
Pennoyer read a letter he received from Town Counsel 
relative to public hearing notices for Miles River and 
Filias. Tierney suggested that to eliminate any opportunity 
for future controversy, the public notices should be redone 
and public hearings rescheduled. 

Pennoyer informed the Board of a conversation he had with 
Bill Perkins from the Department of Public Works. The issue 
under the jurisdiction of the Planning Board is the altering 
of a stone wall on a scenic way, the DPW sets the size. 

Altholtz agreed that the Planning Board would approve the 
breech of the wall, not the size of the breech. 
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Pennoyer stated there was only one shade tree in jeopardy. 
The Tree Warden must also be included at the Public Hearing, 
and they meet on the first and third Wednesday's of each 
month, therefore they would never be able to attend a 
regularly scheduled Planning Board meeting. 

Pat Dunn suggested the notice should be "Legal Notice" not 
"Public Notice", because it will be less expensive and 
smaller piece in the paper, the notice must be for all three 
of the following: 

1. recreational use 
2. removal of a public shade tree 
3. removal of a stone wall on a scenic way 

Added to the legal notice should be an indication that the 
wall will be repaired. 

Kimberly Jermain made a motion that a public hearing be 
scheduled for Wednesday, May 18, 1994 at 8:00 PM for a 
special permit for recreational use, the removal ofa public 
shade tree, and the removal of a stone wall on a scenic way 
for Miles River Stables, Choate Street, Essex, MA. Pat Dunn 
seconded, the motion passed. 

Filias Realty Trust: 
Pennoyer relayed to the Board that he had a discussion with 
Rolf Madsen. Rolf indicated to Pennoyer that the proposed 
additional docks for 138 Main Street are on a waterway, not 
marsh. They, therefore, would not fall under the By-Laws 
for wetlands restrictions. 

Kimberly Jermain stated she would like to discuss this with 
Town Counsel before notice for public hearing is announced. 

Kimberly Jermain made a motion to schedule a public hearing 
on Wednesday, May 18, 1994 at 8:30 PM for addtional docks at 
Filias Realty Trust, 138 Main Street, Essex, MA under the 
By-laws for a recreational use. Joe Ginn seconded, the 
motion passed. 

Altholtz questioned the requirements for a pump-out station 
for the vessels, Filias indicated they would check with the 
Board of Health. 

Low Land Farm (Peter Van Wy ck) : 
Pennoyer read a letter from Town Counsel he received stating 
the Planning Board does not have the authority to waive the 
application fee required for each submission to the Planning 
Board for a project ($100 for 150' of frontage created 
within the subdivision). 
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Pennoyer polled the Board for their positions on the Low 
Land Farm proposal. 

Braa don: feels Planning Board should deny plan and give all 
reasons to Van Wyck. 

Knowles: agrees with Bragdon. 

Altholtz: Feels fee is most important issue presently. 
Should wait for fee before voting on plan. 

Ginn: Feels Planning Board made mistake - didn't go through 
checklist when proposal was submitted. Feels Van Wyck 
should be given opportunity to pay fee. 

Pennover: agrees with Ginn, give Van Wyck until 05/04/94 to 
submit fee. 

Dunn: read the minutes of the January 5, 1994 Planning 
Board Meeting, stating the submission for Low Land Farm was 
complete. 

Kimberly Jermain made the following statement: "We as a 
Planning Board must not approve concepts for land 
development. When presented with a "definitive plan", we 
are required by law to determine the plans viability by 
reviewing detailed drawings submitted by the developer that 
address town concerns. This plan (Lowland Farms, December 
1, 1993) is an unfinished idea for a piece of land that 
impacts on an important ecological attribute of our town, 
the Essex River and marshlands. Development for this 
property is inevitable, but this incomplete, unsubstantiated 
attempt does not satisfy our town subdivision regulations 
and cannot be approved." 

Dunn made a motion to deny the Low Land Farm subdivision 
proposal for the following reasons: 

1. Length of Road 
2. Drainage 
3. Safety concerns 
4. Payment of fee 
5. Traffic 
6. Lot lines 
7. Right of way 

Kimberly Jermain seconded. Pennoyer commented right of way 
was not the concern of Planning Board, if licensed surveyor 
did not put on plan, it should not be considered. 
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Altholtz stated plan did not have to specify lot lines for 
every potential lot, just those proposed with plot. Knowles 
felt no mention of traffic should be made, since Planning 
Board handled the traffic study required. 

Altholtz agreed with points #1, #2, #3, and #4, stated he 
felt #5 and #6 should be taken out of motion. 

Knowles suggested letter go to Van Wyck stating fee 
requirement and give him until meeting of 05/04/94 to 
submit. 

Pat Dunn rescinded motion to deny subdivision plan, Kimberly 
Jermain seconded, and the motion passed. 

Joe Ginn made a motion that certified letter, return 
receipt, be mailed to Van Wyck stating he should submit 
required fee (per 6-02 (f) $100 for every 150' of frontage 
created within subdivision) on or before 05/04/94 meeting to 
make submission complete for Low Land Farm, Knowles 
seconded, and the motion passed. 

site Plan Review: 

Discussion on bringing Site Plan Review By-Law to Town 
Meeting. 

Knowles made a motion to support site Plan Review By-Law at 
Town Meeting, Altholtz seconded, the motion passed. Bragdon 
against, Dunn not present for vote. 

Meeting adjourned at 10:40 PM. 
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ESSEX PLANNING BOARD 

Dick Carter •.•.. Building Inspecter 

Public Hearing .•... Miles River Stables 
Shade Tree removal on a scenic way 

Public Hearing .•• Filias Realty Trust 
Recreational Use Extending Docks 

Terry Andernalm ..•.• 87 Western Ave. 
Discus~ioa an existing deck 

Lowland Farm Subdivision 
Peter VanWlck 

APRIL 6, 1994 
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APRIL 6, 1994 

PRESENT: Sheldon Pennoyer; Chairman, Pat Dunn, Kimberly 
Jermain, Joe Ginn, Joe Knowles, George Bragdon 

Meeting was called to order at 7:40. 

Building Inspector - Dick Carter: 
99 Main Street (former Ship-A-Hoy Restaurant) seeking permit 
to raise building, drive pilings and replace on same 
footprint. The property is a non-conforming building on a 
conforming lot. This would raise the building four feet, 
which would put it above the flood zone; it has passed the 
Board of Health, and the Conservation commission. Joe 
Knowles moved Dick Carter issue building permit to Fang Liaw 
to clean up existing floor joists and deck, drive piles 
according to plan, filing under 6-4.2, Joe Ginn seconded, 
the motion passed. 

Sheldon Pennoyer, 68 Grove Street. New single family 
dwelling, 4 bedroom, 2 bathroom, 8 room. It has passed 
Board of Health and Conservation Commission. Sheldon 
Pennoyer and Joe Ginn abstained from process due to conflict 
of interest. George Bragdon moved to have building 
inspector issue permit, Joe Knowles seconded, the motion 
passed. 

Apex Manufacturing, Scott's Way: Planning Board denied 
application in October of 1993 due to the property and 
building not being suitable for manufacturing facility open 
several shifts per day. They went to Board of Appeals and 
got permit. 

Bob Dawe, paving driveway. Complaint received by Pennoyer 
that area was paved in the watershed district. Dick Carter 
is going to measure area that was paved to determine if area 
paved exceeded by-laws. 

Dick Carter advised Planning Board he was instructed by 
Selectmen to issue new building permits only to those that 
meet Title 5 requirements; only those applications that 
increase footprint. 

PUBLIC HEARING WAS OPENED AT 8:10 PM: 
Miles River Stables, Margaret Lynch for the removal of a 
tree on a scenic way in accordance with Mass. General Laws, 
Chapter 40, section 15C and section 3 of Chapter 87 for the 
removal of a tree on a scenic way. Joe Ginn abstained due 
to possible conflict of interest. John Dick, Hancock 
Surveyers, stated 9 acres of the site is located in Essex, 
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while 7-1/2 acres are located in Ipswich. The area to be 
developed is entirely in the Essex side of the property; 
because he felt it would be exceedingly difficult to run 
anything through the Ipswich Planning Board. They are 
clearing the lot on the Ipswich side and will use it as 
agricultural not recreational use. They would use an 
existing 12' gap in stone wall on the Ipswich side as 
alternative access to site. They would like a twenty foot 
opening in continuous wall in Essex. He indicated there 
were eight trees, one might be impacted by driveway. They 
will leave the tree alone if they can, however, they seek 
approval for a 20' cut in stone wall for the driveway. It 
was mentioned that the size of the curbcut is the 
responsibility of the Department of Public Works. Dick 
indicated this was to be a joint hearing with the tree 
warden, however, he could not be here tonight. 

Sally O'Maley stated since the Public Hearing notice in the 
newspaper did not mention the possible removal of the stone 
wall, the public hearing could not be held. 

Joe Ginn felt since "scenic way" and "shade tree" was 
printed in the announcement, the meeting should continue. 

Arthur Clark, Choate street. This proposal is for a tw.elve 
foot opening in a stone wall, next it will be something 
else. He inquired if Ipswich objected to plan, since 
property abuts Ipswich as well. 

Bruce Fortier, Southern Avenue, suggested the Planning Board 
would have ample time to run corrected Public Notice, and 
the meeting should be postponed. 

Tom Ellsworth, Belcher Street, indicated he is not a 
proponent of this project. Feels this is a huge complex, 
perhaps the size of 25 to 30 homes, and if a 20' opening for 
a driveway is approved, that would tend to make the property 
more commercial than residential. 

John Dick indicated the requirements have been met, he knows 
of no such law that would prohibit a 20' opening for a 
driveway. 

Michael Keough, Miles River Stables, stated large vehicles 
delivering hay, or horses would probably occur once every 
four to six weeks. He feels he needs access for these 
deliveries and believes this application to be more 
agricultural than commercial. 

Tom Ellsworth, Belcher Street felt that some day the 
property could be converted into commercial use (i.e. 
trucking company, machine shop, storage facility), and 
questioned if a deed restriction could be placed on the 
property to prohibit that. 



ESSEX PLANNING BOARD - 3- APRIL 6, 1994 

Pat Dunn indicated to convert the site to commercial would 
be a change of use and a permit would be required at that 
time. 

Sally o'Maley indicated the size of the curbcut would be the 
jurisdiction of the department of public works. She 
expressed her opposition to the public hearing being held 
since the notice was incorrectly posted. 

Arthur Clark, Choate Street questioned why not a 40 to 50' 
opening for a driveway? Could anyone get an exception? 

Michael Keough asked could he have a 20' opening for a 
driveway if no stone wall existed. 

Sheldon Pennoyer - yes. 

Michael Keough stated that vehicles would not be entering 
the property from Choate Street, but down Chebacco Road on 
the Ipswich side. 

Pat Dunn moved that the public hearing be closed, Kimberly 
Jermain seconded, the motion passed. 

Filias Realty Trust , Main Street 
A Public Hearing was scheduled for additional docks at 138 
Main Street. 

Bruce Fortier, Southern Avenue sited 6-10.3 (B) Restrictions 
in a wetlands district. He felt the hearing should not have 
been scheduled since the application is prohibited by the 
regulations of the town. 

John Dick suggested he would reschedule the hearing after 
investigating under what application the additional docks 
should be applied for under. 

Terry Anderholm , 87 western Avenue: 
The old Essex Falls School. The issue is an existing deck 
attached to the structure, constructed around 1988 with 
inadequate setbacks and no variance. The Anderholms are 
seeking advice on how to resolve this. 

Pat Dunn stated others have requested variance who have 
built a structure themselves without a permit. 

Joe Ginn suggested she get letters from abutters stating 
their position. He stated that the deck does not make the 
property any more non-conforming. 

Sheldon Pennoyer stated if Planning Board denies waiver, it 
could go to Board of Appeals as a hardship case. 

Joe Ginn thought the Planning Board could approve waiver for 
variance. 
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Joe Knowles disagreed. He felt the process must be 
followed, permit should not be approved. 

Sheldon Pennoyer suggested they get a building permit and 
come back to the Board. 

Joe Ginn reiterated this is not new construction, and under 
6-4.2 non-conforming uses, the planning board can approve. 

Sheldon Pennoyer again suggested she come back to planning 
board with building permit and letters from abutters. 

Peter Van Wyck: 
Again requested waiver for longer road, however, he will 
shorten road if waiver is not granted. 

Sheldon Pennoyer stated that the definitive plan for the 
sub-division indicated lot #4 was 72 acres, however, that 
included salt march, and that cannot be included in acreage. 

Sheldon Pennoyer felt a list of questions from the Board 
would help to clarify some issues. 

Kimberly Jermain indicated that the submission fee was 
received from Peter Van Wyck for the first submission but 
not for any submissions thereafter. 

Peter Van Wyck stated he did pay fee for initial submission 
and felt all other submissions were continuations of initial 
one. 

Kimberly Jermain felt fees must be paid with each submission 
of definitive plan. She stated approvals from Board of 
Health and Conservation commission should be brought to 
board from applicant. It is not the responsility of the 
Planning Board to seek this information out from other 
sources. 

Sheldon Pennoyer questioned if Lot #1 would be buildable due 
to setbacks. 

Joe Ginn questioned Peter Van Wyck if there had been an 
approved plan for lot #1. 

Van Wyck: No. He stated the lot lines could be moved to 
allow approved setbacks. 

Kimberly Jermain stated lot lines cannot be moved; the 
planning board must know where lots are intended. 

Van Wyck: stated there are over 42 acres total, isn't there 
plenty of room for all lots? 
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Sheldon Pennoyer: stated since there is ample space why not 
draw a new plan that could have confidence in lot plans? 

Pat Dunn: questioned why this definitive plan is being 
treated as preliminary plan? 

B. J. Frye: indicated the Board of Health did not know size 
of Lot #1, the Conservation commission needs more 
information on septic systems and Lot #1 is only perced in 
one spot. 

Peter Van Wyck: indicated 1989 perc tests must be redone. 

Kimberly Jermain brought up issue of right of way, reason 
for denial in the past. 

Peter Van Wyck: stated the right of way was for the Town of 
Essex to the gravel pit. Essex chose to use Landing Road 
and disbanded the right of way. 

Joe Ginn stated it was the responsibility of the surveyer to 
investigate any existing rights of way. 

Joe Knowles made a motion that decision on property be held 
pending receipt of application fee from Van Wyck. George 
Bragdon seconded, the motion passed. 

Joe Knowles made a motion to approve minutes of March 16, 1994 
meeting as amended, Kimberly Jermain seconded, the motion 
passed. 

Antique Dealers and Shop Keepers Application: 
The Planning Board received a memo from the Board of 
Selectmen relevent to an application from Martha Tattersall 
for an Antique Dealers and Shop Keepers License. Sheldon 
Pennoyer requested a letter go to applicant requesting they 
contact Planning Board to schedule appointment to discuss. 

The meeting was closed at 10:45. 

PREPARED ~ . 
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ESSEX PLANNING BOARD MEETING 

MARCH 16, 1994 

PRESENT: 
Sheldon Pennoyer; Chairman, Pat Dunn, Joe Ginn, Howard 
Altholtz, Kimberly Jermain, Joe Knowles 

The meeting was called to order at 7:30 PM. 

David Davis: 
Pat Dunn moved to have the Building Inspector issue permit 
to David Davis, 132 Eastern Avenue, for new garage and 
office under 6-4.2. Joe Knowles seconded, the motion 
passed. 

Thomas Beale: 
Requesting permit to build 2-1/2 story salt box on Spring 
Street, passed by board of health and conservation. Howard 
Altholtz moved to have building inspector issue permit, Joe 
Knowles seconded, the motion passed. 

Burn Brothers , Western Avenue: 
Dick Carter advised the Board Burn Brothers has hired an 
engineering firm, plot plan and survey should be done this 
month. 

Warren smith . Apple Street: 
Dick Carter advised the sign will be coming down. Dick did 
not believe the by-laws addressed the specific size of the 
sign, because it is not a home occupation and it is not a 
residence. The quantity of units is being addressed by the 
Board of Health first. The trailer is a registered 
vehicle, and can be occupied for a certain period in yard 
(90 days). They will be coming to the Planning Board in 

May. Kimberly Jermain informed the Building Inspector that 
it is stated in 6-6.9 Special Permits, 2. Signs - states 
signs can be no larger than 6 sq. ft. in area. 

John Guerin: 
John advised the board the MAPC has endorsed plan by a Cape 
Ann Transportation Authority (CATA) for a "Park & Ride ll 

system between Gloucester, Essex and Rockport, $78,000 is 
available from the Federal government. This would increase 
tourist travel and decrease traffic, and would be no cost 
to Essex. 

EOCD/Grants Alert - grant proposal of up to $50,000 for 
projects like codifying by-laws, conomo long-range 
planning, etc. John needs help with community action 
statement. Grant applications will be available on 
3/22/94; John will get package. 
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THE PUBLIC HEARING WAS CALLED TO ORDER AT 8:00 PM. 

Pennoyer passed out draft of Site Plan Review. Some 
changes were incorporated into this version. He indicated 
some language was added to change accessory building 
language. He got review letter from MAPC, they brought up 
the following issues: 1) the review requires approval and 
that must be made clear, 2) standards for review. 

Bruce Fortier , Southern Avenue: 
Questioned Pennoyer's changes to initial draft to 
incorporate accessory building. Brought up issue of 
enforcement: one year time limit, anyone opposed to a 
proposal could kill it indefinately with appeal process. 

John Guerin: 
Suggested situation could be resolved if a sentence is 
added saying the year period shall toll for any and all 
appeal process. 

Bruce Fortier, Southern Avenue: 
section 6-14.5 (c), what rules and regulations relating to 
administration of this by-law might be added or changed. 
Where would those changes be made? Amendments allowed by 
planning board? 

John Guerin: 
Indicated MAPC mentioned a 2/3 vote at Town Meeting to 
amend by-law. 

Bruce Fortier , Southern Avenue: 
Indicated this by-law would give the Planning Board the 
power to change the by-laws. 6-14.6 criteria: check each 
application regarding adherence to all laws of state and 
local governement. Does this board possess the expertise 
to accomplish this task? It this enforceable? 

Howard Altholtz: 
Indicated each permit is always issued subject to all 
applicable laws and regulations. 

Arthur Clark , Choate Street: 
Suggested they add "under advice of counsel". 

Rick Bronstein , Lufkin Point: 
Requested general overview of site Plan Review, goals. 

Sheldon Pennoyer: 
No area zoning in town. site Plan Review would give 
applicant opportunity to address issues relative to land 
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owners around the property. Bring together all uses that 
might overlap, mostly commercial/industrial and large 
residential projects. 

Rick Bronstein , Lufkin Point: 
Questioned how this differs from present system. 

Sheldon Pennoyer: 
Estimated only approximately 20% of 
would fall under site Plan Review. 
parking, etc. laws still have to be 

Rick Bronstein, Lufkin Point: 

potential applications 
Same set-backs, 
adhered to. 

What is the order the criteria must be satisfied. 

Sheldon Penn oy er 
This would be the first step. Would get applicant over the 
first hurdle, get direction for permit to move forward. 

Georg e Stavros , John Wise Avenue: 
Questioned, is his golf course recreational or 
agricultural? 

Sheldon Pennoy er: 
Indicated it is considered recreational. 

Mike Cataldo, Rocky Hill Road: 
Under Procedures. Ten business day window is a tight 
turn-around time; perhaps 21 calendar days. 

Bruce Fortier , Southern Avenue: 
Questioned planning board notice in the Gloucester Daily 
Times for site Plan Review of Filias Realty Trust for 
additional docks. He did not believe site Plan Review 
could be applied until voted in. Also, he did not know if 
docks would fall under site Plan Review. 

Howard Altholtz: 
Indicated the site Plan Review would encompass any 
appropriate application where a building permit would be 
required. 

Georg e Stavros , John Wise Avenue: 
Questioned if he wanted to remodel a hole at the golf 
course would he have to go through site plan review. 

Sheldon Pennoyer: 
Pointed out since building permit would not be required, 
neither would Site Plan Review. 

Rick Bronstein , Lufkin Point: 
Questioned since single family homes are exempt, would some 
spill-over occur where abutters would not be considered in 
those applications. 
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Rolf Madsen , Pine street: 
Stated that Public Health Laws address those issues. 

Kimberly Jermain: 
Sees this not as an additional burden for the Planning 
Board or the applicant, but a tool for abutters to have a 
chance to plan. 

John Guerin: 
Believes since Essex has no zoning districts, something 
like this would be helpful to preserve town character. He 
indicated this site Plan Review was a compilation of other 
towns plans, and most other towns that do not have zoning 
districts do have such a process. 

Georg e stavros , John Wise Avenue: 
Expressed concern over whether or not this process will 
de-value his land, because potential bankers or buyers will 
feel restricted with opportunities for development. 

Sheldon Pennoy er: 
Did not "buy" the belief that this would de-value land, 
believed just the opposite. 

Kimberly Jermain: 
Thought this would enhance value of land because process 
would protect abutters from some possible uses. 

Bruce Fortier , Southern Avenue: 
Believed that site Plan Review would increase time of 
Planning Board members to review applications. He believed 
the old Essex Village was entirely at the discretion of the 
Planning Board. He felt the site Plan Review would drive 
community away from the planning board. He believed it 
does not add anything to the current by-laws. 

Georg e stavros , John Wise Avenue: 
Commended board on work they have done to accomplish this. 
Suggested he would like to work on an amended version 
before this is submitted at town meeting. 

Pat suggested she would like to work on the site Plan Review 
more before bringing to Town Meeting. 

Pat Dunn moved to close the public meeting at 9:35 PM. The 
Board will vote on 4/6/94 whether or not to take this to town 
meeting. 

Discussion ensued whether or not Filias Docks should have been 
scheduled for site plan review. Pat Dunn indicated Sally Soucy 
told her it was not to be used until it had been passed. 
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Low Land Farm: 
Jermain did not feel required information has been provided 
by developer. In 1980 the plan included a right of way 
that could not be found on current plan. Previous plans 
were denied due to right of way. Letter from Conservation 
Commission stated they are unable to determine if lot #1 is 
buildable; no notice of intent has been received, nor did 
information received constitute sufficient information for 
definitive plan. 

Turtleback Road: 
Peter Van Wyck has sent a letter to MEPA stating that he 
has an approved plan for Turtleback extension of 12 lots. 
Sheldon suggested letter go from Planning Board to Nancy 
Baker at MEPA informing them that current plan is for five 
lots. This is to include minutes from November 4 meeting. 

Joe Knowles moved to accept minutes of March 2, 1994 meeting, 
seconded by Pat Dunn, motion passed. 

Howard Altholtz questioned rather or not it would be helpful to 
copy other Town of Essex boards on minutes of meetings, and 
receive copies of theirs. Pennoyer and Dunn suggested they 
table the discussion until a later date. 

Howard Altholtz moved to close the meeting at 10:10 PM. 

PREPARED BY: 

ATTESTED TO: 



PRESENT: 

ESSEX PLANNING BOARD MEETING 
MARCH 2, 1994 

Sheldon Pennoyer; Chairman, Pat Dunn, Howard 
Atholtz, Kimberly Jermain, George Bragdon, Joseph 
Knowles 

Sheldon Pennoyer called the meeting to order at 7:40 PM. 

site Plan Review 
Building Inspector, Dick Carter, had some input on the site 
Plan Review. He stated that the site Plan Review, as 
written, would require homeowners wishing to build a garage 
or barn on their property to go through the review 
process. It was suggested by Pennoyer that perhaps the 
term "accessory building" could be redefined to excempt 
such applications from the process. 

Chuck Simm 
Simm would like to open a bicycle repair shop in his home 
on Pickering Street. He also indicated in the future he 
might like to add bike accessory and sporting goods sales 
to the home occupation. Simm's proposal was to have cars 
pull off the street on his property, but not entering his 
driveway. His neighbors, Mr. & Mrs. Prindle, had some 
concerns regarding additional traffic on Pickering. The 
Prindle's suggested he set it up so his customers would 
have to enter his driveway, by putting some sort of 
barriers on his property right off of Pickering. The Board 
supported the Prindle's proposal, and indicated to simm .-"" 
they would appreciate his using that alternative, though it 
meant additional work and cost to him. 

Pine Ridg e 
Ron Ober again requested the release of all but $7,000 of 
the monies held in escrow for Pine Ridge. He brought a 
letter from the Clerk of the Works indicating 99% of the 
work is complete. Pat Dunn indicated she had done some 
checking since the meeting of 2/16/94, and the DPW was 
happy with the status of the work. Joe Knowles questioned 
the approximate completion of the as-builts, Ober indicated 
late March. Some discussion ensued regarding ownership and 
subsequent maintenance of the sub-division road. Ober 
indicated the "lot" the road was on is his property, and 
the town could take over after three years. 

Howard Atholtz moved that $7,000 be held in escrow, the 
balance being released to Ober pending the completion of 
as-built drawings, repair of shoulder work, setting of 
monuments, repair of hydrants and the delivery of one (1) 
hydrant to the DPW. Joe Knowles seconded and the motion 
passed. 
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Low Land Farm 
Pennoyer indicated he and Joe Ginn had reviewed plan, he 
passed out document he and Ginn prepared with questioned 
issues. The issue of fifteen (15) lots on the 1,200' road 
and the possible build-out of the project was questioned. 
Van Wyck stated if he put a cul-de-sac at the end of the 
1,200' road, it would increase the number of lots. One 
would be built on Apple street and fourteen on the 
sub-division road. Atholtz pointed out original plan had 
four lots. The issues of drainage, wetlands and lot lines 
were brought up. 

Public Hearings 
March 16, 1994 - site Plan Review 

April 6, 1994 - Joe Knowles made a motion to schedule a 
public hearing at 8:00 PM on Miles River Stables, Choate 
Street, scenic way, possible removal of shade tree, George 
Bragdon seconded and the motion passed. 

April 6, 1994 - another public hearing for site Plan Review 
on special permit for additional docks at Filias Realty 
Trust, 138 Main Street, was scheduled for 8:30 PM. 

Letters to Selectmen 
Pennoyer read two letters addressed to the Selectmen in 
relation to Burn Brothers on Western Avenue and the smith 
property on Apple Street. The Burn Brothers was relative 
to an over-use of a home occupation and permit for paving. 
Smith property was due to an oversized sign on the property 
and their operating a 6 unit/II bedroom residence, when 
permit was for 4 unit/6 bedroom (due to use of a trailer on 
the property) . 

Patriot's Landing 
Pennoyer is sending letter requesting they call the board 
to schedule a time to come to planning board meeting to 
discuss concerns. 

The minutes of February 2, 1994 meeting were reviewed. Kimberly 
Jermain made a motion to accept minutes, the motion was seconded 
by Atholtz and passed. 

A motion to close the meeting at 10:40 PM passed. 

Prepare 

Attested 
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PLANNING BOARD MEETING 
FEBRUARY 16, 1994 

PRESENT: Sheldon Pennoyer; Chairman, Pat Dunn, Joe Ginn, Howard 
Atholtz, Kimberly Jermain, George Bragdon 

STORAGE UNITS ON WESTERN AVENUE: 
The issue is whether, relative to lots #10 and #12, did the 
lot get increased in area, not within a lot on Scott's Way, 
but with an additional piece of land to the east which is 
not part of the original Scott's Way. The frontage was 
assumed to be on Scott's Way, but has ended up being on 
Western Avenue. The Building Inspector, Dick Carter, 
stated the plan was approved showing the frontage and 
entrance on Western Avenue. Pennoyer indicated he was 
referring to the approvals for Scott's Way, and the 
grandfathering of the lot based on what the actual lot is. 
Dick Carter indicated the approved plan as submitted 
included lots #10 and #12 as one lot. Pennoyer stated the 
as-built would be necessary. Dick Carter indicated they 
have hired a landscape architect and would be moving 
forward. 

PINE RIDGE: 
Ron Ober speaking on behalf of Bob Campbell, who is in 
Florida, is requesting some monies held in escrow be 
released; the total in escrow is $23,979.53. His request 
was for all but $5,000 to be released, pending the 
completion of the following work: 

o as-built drawings 
o repair of shoulder work 
o setting of monuments 
o repair of hydrants 
o delivery of one (1) fire hydrant to DPW (not in 

place) 

Joe Ginn mentioned he noticed a possible drainage problem 
last fall which, if it hasn't been addressed, should be. 
Ginn made a proposal that $10,000 remain in escrow, 
releasing $13,979.53, pointing out that if the work is not 
completed by Campbell, the town would have to hire another 
firm to complete the job at an unknown cost. 

Ginn stated due to the fact that the monuments have not 
been put in, it would be impossible for anyone other than a 
surveyer to ascertain if the road is in the correct spot, 
if the houses themselves are located properly and if the 
septic systems are in the right sites. 
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Ober proposed $6,000 remain in escrow until the job is 
completed. Ginn moved that the board review all documents, 
talk with the Conservation Commission, and discuss this 
with further research for the next meeting and get back to 
Ober with the decision of what will remain in escrow. The 
motion was seconded and passed. 

SITE PLAN REVIEW: 
Pennoyer read a letter to the Board of Selectmen from Town 
Council relative to his review of site Plan Review. Town 
Council felt that the terms are consistent with case law to 
date. The leading cases indicate that a town may adopt 
reasonably flexible methods consistent with sUbstantive and 
procedural provisions of the zoning enabling statue of 
allowing permit granting authorities to adjust the zoning 
regulations to public interest in accordance with 
sufficiently stated standards. He continued, that the 
proposal, in general, meets that criteria. Obviously, with 
such words as "reasonably" and "flexible" it is impossible 
to say whether or not future challenges will be brought and 
whether or not they will be successful. He noted that to 
the extent an attempt may have been made to track the 
statute on setting forth excemptions, that no religious 
excemptions was provided in that section of the draft. 
This may have been intentional or an oversight. with 
respect to the standards set forth in the proposal, none of 
the terms set forth have yet been challenged in any of the 
cases. However, it was his suggestion that such a concept 
as "reasonably demand on town services" may be challenged 
at some point as being too vague. Also the provisions with 
respect to "town character" might at some point be 
challenged as being too broad. Efforts should be made to 
ensure that standard on existing vegetation is not an 
attempt to overstep province of another town board, such as 
the Conservation commission. Town Council also reminded 
the board that it must follow the proper steps for adopting 
zoning bylaws. 

Anne Marie Latham , Western Avenue stated she appreciated 
the section on permits expiring after one year and was 
curious about what would be excempt. Pennoyer stated that 
the intent was to try to include in the bylaws details on 
special permits, not so much in residential work which is 
generally minor in scale and effect, but to try to address 
some at the commercial/industrial end, which often have 
major effects. 

Arthur Clark questioned continuity of the existing use of 
land. Clark suggested some financial background might be 
required by applicants to indicate the longevity of the 
plan. Pennoyer stated that if it were a new business 
venture with no history of financial stability they would 
not be able to give any previous information, which could 
discourage new ventures. 
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Bruce Fortier , Southern Avenue, suggested the plan not go 
on warrant until further work is done. He suggested this 
plan would give Planning Board more room for personal 
opinion. He stated Institutional and Fraternal are not 
uses that are regulated in bylaws. Pennoyer indicated the 
bylaws were intended to be loose and to reinforce both the 
rights of the landowner and the rights of the abutting 
property owners. He stated the bylaws would be upheld 
differently by different boards depending on where the 
board swings at various times, based on what desires of 
voters are. Fortier stated having to hire a licensed 
Massachusetts engineer and go through entire process to 
build structure for business purposes is too intrusive. 

Anne Marie Latham , Western Avenue supported Pennoyer's 
comments on proposed site Plan Review required process for 
building and developing. She is a resident at the end of 
Western Avenue, and believes it is over-developed and 
believes more control is required. 

RICHARD OSBORNE, ONE MAIN STREET: 
Osborne was seeking guidance on possibility of opening a 
retail shop for bikes, mountain bikes and kayaks. The shop 
would run out of the garage; some rental sales would be 
done. Osborne indicated his property fronts on three 
streets, Pickering Street, the house fronts on Main Street 
and the garage on Western Avenue. He would like to go to 
the DPW and make a change and enter on Western Avenue and 
depart onto Pickering Street. Presently six parking 
spaces exist. Pennoyer requested some projection of 
quantity of customers/visitors per day. Osborne stated he 
had been in discussions with the Historical Society 
relative to doing the bulk of the kayak work out of the 
shipyard. 

Bruce Fortier , Southern Avenue indicated under present 
bylaws if someone wishes to have a home occupation, after 
reviewing the bylaws if they meet their requirement, it 
would not come under the jurisdiction of the planning 
board. He indicated the building inspector would have to 
determine whether the traffic generated by the business 
would be more than in that area. 

Osborne questioned if the business grew would he have the 
option of turning the entire building into a commercial 
property and not a residence, therefore it would no longer 
be a home occupation. The lot size is 1/2 an acre. 
Osborne was informed that the Board was in no position to 
address that issue. He was told to review the bylaws, 
assure that his current plans to run the business from the 
garage meet the existing requirements for a home 
occupation, and proceed if he so wishes. 
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MILES RIVER STABLES: 
Peggy Lynch seeking special permit for stables on Choate 
Street. The issue of metal roofs was discussed, Lynch 
indicated all structures have wooden exterior, the larger 
arena will have metal roof. Pennoyer had concerns relative 
to potential glare from the roof and suggested roof might 
be treated with somethihg to reduce or eliminate glare. 

The issue of parking and traffic flow was brought up. Dunn 
was concerned about potential on-street parking and was 
informed by Lynch that the plan provides for forty (40) 
parking spaces. It was suggested a traffic study might be 
performed and submitted. Lynch stated any horse show would 
have police officer present for traffic management. 

Dunn made a motion to approve the special permit 
application for Miles River Stables, Choate Street, with 
the condition that the applicant submit a traffic 
management plan, stating how they are going to direct 
traffic and deal with traffic issues during special events, 
and stating that applicant is aware of the board concerns 
relative to off street parking and the glare from metal 
roofs. Bragdon seconded the motion. The permit would 
acknowledge the existence of an apartment on the property. 
Pennoyer noted the permit did not change the use and went 
along with current bylaws. Ginn abstained due to work he 
has done on the property in the past and any potential work 
he may do in the future. 

The discussion of conflict of interest ensued. It was decided 
if a conflict of interest exists, the individual should make it 
known to the chairman, will not speak on the issue unless 
necessary, ans should leave the table, they will not be allowed 
to vote. 

Jermain made a motion to request the Board of Selectmen put the 
Essex site Plan Review, as drafted on 02/01/94, on the warrant 
for the Town Meeting in May. To incorporate the plan into the 
bylaws as section 6-14 and change the draft format according to 
bylaw format. 

Some discussion relative to possible amendments to site Plan 
Review took place. Suggestions were to include religious 
institututions as having to comply with plan, and "town 
services" should be made more specific. Jermain made a motion, 
seconded by Atholtz, to amend the plan as discussed. Abstaining 
were Dunn and Bragdon. 

Jermain made a motion to accept minutes as read of January 19, 
1994 meeting, motion was seconded by Ginn and passed. 

A motion to close the meeting was passed. 
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Planning Board 
February 2, 1994 

PRESENT: Sheldon Pennoyer; CHairman, Howard Altholtz, 
George Bragdon, Pat Dunn, Joe Ginn, Kimberly Jermain, ~ 
~ow~s 

Altholtz moved that the Planning Board was satisfied 
with the building permit application that Dick Carter, had 
previously issued for Lisa Lambert, 17 Lufkin Point Road, 
and can proceed with building as it is a buildable lot. 
Jermain seconded the motion, with the Board voting 
unanimously in favor. 

Bragdon moved to approve the building permit application for Judith 
McComonsky, 5 Southern Heights, for an addition under Essex bylaw 
6-4.2 that the addition or alteration is no more detrimental to the 
existing neighborhood. Ginn seconded the motion, with the Board 
voting Bragdon, Ginn, Jermain, Dunn, Knowles in favor. Altholtz 
voted present. 

Dunn moved to approve the building permit application for 
~~ ~e~~ the alteration, an addition of a 
kitchenette which was originally a guest bedroom 
headquarters. - There will be no change in the footprint. 
If this will ever be rented commercially they must return 
to the Board. Bragdon seconded the motion, with the Board 
voting unanimously in favor. 

A public hearing was held on the application of Margaret 
Lynch for a special permit to construct a horse arena on 
Choate Street. 

DICK: My name is John Dick, Hancock Associates 
representing the plan. Ms. Lynch is also present. We 
have a two page plan, and some correspondence that has 
already been send to you. The Board of Health has 
reviewed and approved this plan. Just for the record the 
Conservation Commission on December 7 had a meeting to 
determine the building on this site. I represented to 
them, and I represent to you that I have delineated the 
wetlands at the back of the property. The 100 foot buffer 
zone to the wetlands resource area does not reach up to 
the proposed development. All of our work takes place 
beyond the buffer zone. Therefore, the Conversation 
Commission declined to make any determination whatsoever. 
They did not make a formal determination. 

ALTHOLTZ: Did they make a negative determination? 

nICK: No, as a matter of fact, they made no 
determination. They said that since we were beyond the 



buffer zone there was no need. We didn't pursue the 
issue. They were requested to make a determination. The 
21 days appeal period has expired. It's considered a 
negative determination. What my clients propose is a 
riding rink, riding rink and stable for a group of horses 
not to exceed twenty. There is a septic system in this 
area behind the stable to serve the needs of the stable 
building. There is also a leeching system along Choate 
Street in front of the building existing of a infiltration 
system, and that's for disposal of gray water for washing 
animals. So the only waste that won't be disposed of 
on-site is will be horse manure. That is to be trucked off 
the site in sealed containers. I think it's every other 
day. 

ALTHOLTZ: What kind of trucks will be coming in to remove 
that? 

MIKE KEOUGH: I presently manage this business at a 
different location. It would be own people. Not a 
separate company. 

JERMAIN: will there be caretaker or anyone that lives on 
the property? 

KEOUGH: Right -now within the design of the barn we are 
going to put an apartment above the barn. So someone 

will be staying on the property for security and safety 
purposes. 

The Chairman let the public speak. Concerns stated were 
traffic, what the use would be if they should ever sell 
the property, and if the property would be owner occupied. 
Pennoyer stated that if this was going to be an industrial 
use then the applicant probably wouldn't even have to be 
in front of the Planning Board because there is no zoning. 

KEOUGH: Regarding the traffic flow, there is no more than 
six to eight vehicles on the property during any given 
time. And they come at different times. I don't have 
fourteen people for a riding lesson at 8:00 a.m. I 
schedule them at different times. The traffic would come 
in off of Candlewood onto Chebacco because Choate Street 
is not good for traffic flow other than residents. It's 
actually closer to that end. 

SALLY O'MALLEY: I've lived on Choate Street longer than 
most people. I've seen traffic change on Choate Street. 
At Thanksgiving and Christmas time due to the Turkey Farm 
there are more people going in. I think that if that was 
subdivided into house lots we'd see much more traffic. I 
understand the concerns about a light industrial business 
going in there. I would have concerns, too. But I have 
concerns about the home occupation bylaw. From what I 



understand about these people and everything else, I would 
have no problem with it. 

KEOUGH: Most of the pasture will be on the Ipswich side. 

PAMELA STONE: I'm anAnimal Health Inspector in town. I've 
known these people for a number of years. My personal 
opinion on this project is this is the best use for that 
plot of land. I would like to see something like this go 
in instead of home sites. I lease a barn right around the 
corner from this. From my experience the traffic flow 
would go down Candlewood. I've been to their stables on 
various occasions and they take excellent care of the 
animals. 

VIRGINIA CLARK: I live on Choate Street. I understand 
that Choate Street is a scenic way. This will totally 
change the character of the street. I don't have anything 
against horses or what they're trying to do. It's going 
to change the entire neighborhood. And the fact that the 
owners are not going to live there won't be interested in 
the neighborhood. They will be primarily interested in 
their business, and there is nothing wrong with that, it's 
just that it is going to change the character of the whole 
street. 

GINN: I have been involved with this property with 
excavating. I will not be voting on this proposal. But I 
would like to ask a couple of questions. I'm not overly 
concerns about the cars, and I don't think the neighbors 
are too concerns with that. I think the concern is with 
trucks. Are you going have grain trucks, hay deliveries, 
that kind of stuff? . 

KEOUGH: I have a hay delivery that comes approximately 
every five weeks. I have a grain supply coming from 
Giddings Farms in Essex and they come every ten days. 

GINN: Future development of the land. The Ipswich 
pasture land is that going to be brought back into 
agricultural use. 

KEOUGH: We would like to open up as much of the property 
as we can, but we would like to shield some of the 
property with trees. So it's not a naked stretch of land. 
Yes, we would like to open it up so there is an open 
pasture and there would be probably one or two prepared 
riding surfaces. A flat graded surface for an outside 
riding area. 

GINN: Above and beyond what is shown here? 

KEOUGH: Yes. 

3 



TOM ELLSWORTH: will there be shows of any type where 
there would be quantities of horse trailers and quantities 
of spectators? 

KEOUGH: We would like that to be allow in the future, but 
at the present time we do not have anything like scheduled 
for the property. 

ALTHOLTZ: Maybe we would like to see a traffic study that 
would take into consideration events that you may 
ultimately want to hold. I'm just raising that issue. 

JERMAIN: How are going to prevent people from going down 
Choate Street, if they choose to do so. Choate Street is 
not a big safe access. 

PEGGY LYNCH: When you send out a flyer telling people in 
the community the exact location of the show or event 
that's where that information would be. The exact 
direction would be given to go up Candlewood. You really 
wouldn't want to go up Choate Street. 

BRAGDON: Where would the hay and grain to stored? 

LYNCH: There is a storage area in the barn. 

TOM ELLSWORTH: I'm concerned with the looks of this 
establishment. I don't know what a metal roof looks like. 
And this is a big building. And I would urge the Planning 
Board to put some directions on this so this would look as 
attractive as possible. And secondly, I would ask that 
this be used only as a recreational use and a restriction 
on it that it cannot be converted to an industrial or 
commercial use. 

PENNOYER: I would like to close the public hearing. 

Pennoyer moved to close the public hearing. Altholtz 
seconded the motion, with the Board voting unanimously in 
favor. 

A public hearing was held on the application of Peter Van 
Wyck for a subdivision off of Apple Street to be known as 
Low Land Farms. 

PENNOYER: Reads aloud letter from Peter Van Wyck. Also 
enclosed with this letter was two drawings. 

ALTHOLTZ: I didn't know we were giving Peter any 
problems. I only looked at it last meeting for the first 
time. I didn't know Peter was having problems with this. 
I thought we were approaching this initially and in a very 
reasonable manner. And here he is already approaching us 



in an adversary manner. I just want to go on record as 
cautioning Selectman Bob Dawe, that the Planning Board is 
a independently elected body of officials that deal with 
these issues and I urge him to stay out of it. 

PENNOYER: I don't think our previous discussions had much 
to do with the gravel area and the preservation of the 
gravel. I know it got thrown back and forth. The gravel 
was not a major portion, which the letter leads you to 
believe it was very major. 

ALTHOLTZ: Very miss placed. 

JERMAIN: I would like to speak about one part in the 
letter as well about fifteen allowable lots. There are 
not fifteen lots allowable lots as we've seen them laid 
out. Unless we want to grant a waiver and see an 
overwhelming benefit to the Town. 

PENNOYER: I did an overlay to see how many lots, if this 
road was approved, could go on this road. I don't get 
fifteen. I get a different number. I'm looking at it as 
if it's 1200 feet long, because if it gets extended there 
would be no more lots than if it was 1200 feet, I'm 
getting twelve lots. I think that's an issue we have to 
bat back and forth •. But I think we also have to focus on 
the issue that,look1this is what he is proposing and if, 
in fact, this thing couldn't sustain fifteen, then we say 
twelve. 

DUNN: Are we going by this set of plans that is handed to 
us right now? 

PENNOYER: Yes, we are. But we have to look into the 
future. Because if we approve this road has the potential 
for more house lots than shown right here. 

JERMAIN: But doesn't it seem to you that it's really time 
handed the Board it's really important information by 
asking for four lots but asking for a waiver for a road 
and extending it considerably beyond the road that we 
require. I don't understand the purpose for giving less 
information and requesting more along the road. What's 
the purpose for giving less information for what you're 
going to be doing for a road that you want to extend. I 
would like to see how this is going to be divided and be 
able to consider it's impact on that land. 

ALTHOLTZ: The way to look at this is to envision the 
worse case scenario. 

BETSY FAWCETT, Apple Street: You are going to decide on 
four lots, or not; is that correct? 
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PENNOYER: Yes. 

BRUCE FORTIER, Southern Avenue: The idea that you're 
approving four lots, when in fact, you're approving the 
subdivision of a parcel of a certain size. And the road 
on it after which, under the laws, once a subdivision road 
is approved the applicant has the right to rearrange the 
lots and subdivide them as long as he has the necessary 
frontage. I think that is something a lot of people don't 
realize. It's a delusion to say there is 1500 feet of 
road here then once it's approved the applicant can come 
back and get one lot for every 150 feet of frontage. 

FRED FAWCETT, Apple Street: Mr. Van Wyck has been asked 
by at least three conservation commissions, and I think 
two Planning Boards, to be up front with his complete plan 
for his land, both on Turtleback and Low Land Farms. 
Because all of this land drains towards the Essex River 
and all of it impacts upon the Essex River. And we have 
been told that it is within the jurisdiction of both the 
Conservation Commission and the Planning Board, . to request 
his full plans. And if you consider the plan before you 
not to be his full plan that is a reason for taking issue. 
Mr. Van Wyck has never complied with that request. 

BRUCE FORTIER: . I . just want to speak in opposition to 
that. An applicant's private business is their private 
business. Their private plans are their private plans. 
If they come to you with a definitive plan it's suppose to 
be approved or disapproved on the merits. And the fact 
that a person doesn't reveal their private business should 
have no bearing on your influence. It should be on the 
merits before you. 

ELIZABETH FRYE, Apple Street: . I have written my comments. 
(Reads comments aloud and gives copy to Planning Board to 
be filed.) 

BETSY FAWCETT: I wonder why Mr. Van Wyck is insistent on 
the waiver of the plan scales. I think the locus is 
incorrect. On the February 11, 1981 a similar plan was 
denied for this same site. Citing he lacked a legal right 
of way. And in his environmental impact report which Mr. 
Van Wyck is required to write for the Conservation 
Commission for this area under the Massachusetts 
Environmental Policy Act, he said that access to the Low 
Land Farm property if via right of way of Apple street. I 
think that should be shown on the plan. will Mr. Hildonen 
an abutter become part of that subdivision? Should, in 
fact, you say five house lots instead of four, or sixteen 
instead of fifteen? Would it effect the traffic studies 
in any way? Is Mr. Van Wyck using Mr. Hildonen's 
driveway, in part and in whole? I think there is 
insufficient wetland delineation. I think there is a 



problem with the blind drive posted by the DPW. I think 
attention should be paid to the boundaries under our title 
insurance. I don't see those there. I think Mr. 
Browning's well should be considered. The road is going 
to be too close to it. I think he should make provisions 
for adequate drainage outside the·subdivision, which is 
required by 6-0.12. I think there are a lot of problems 
with this plan. 

GINN: What is the status with DEP on this project, and 
has this plan been submitted to the local Conservation 
Commission? The town and the state has already agreed 
that there is an isolated area of wetlands? 

VAN WYCK: Yes. 

GINN: And you are saying they are incorrect and you have 
appealed to them? 

VAN WYCK: No, not at all. I'm saying that in order to 
address the size of the isolated area. The State Dep only 
gets involved if it's a certain size. Now, I have 
provided the Conservation Commission engineering studies 
that this is not the size that the DEP had to get involved 
in. Usually the Conservation Commission refers it to the 
State if it's a certain size. 

GINN: All right. 
or DEP concerns? 

What about past violations or problems 
Has all that been put to bed? 

VAN WYCK: That's all been taken care of. 

FRED FAWCETT, Apple Street: I believe the Conservation 
Commission a couple of weeks ago made a positive 
determination that not only was this a wetlands but that 
it was of sufficient size to be covered under the State. 

VAN WYCK: That's incorrect. 

BRUCE FORTIER: My question is are these wetlands within 
the boundaries of these lots? 

BRAGDON: At this point in time, we don't know. We don't 
know what the situation is. We're trying to resolve the 
situation. So we can go forward. We're trying to get 
additional data on this. If there is wetlands here, they 
may have to be tagged. 

BRUCE FORTIER: Can ·we anticipate that this hearing will 
be continued? 

PENNOYER: Maybe, maybe not. I don't know. 

ALTHOLTZ: I would like Peter to address each waiver that 



he is requesting? 

PENNOYER: Length of road form 1200 to 1523 feet. 

VAN WYCK: If you allow the longer road it means that we 
can keep some land in pasture in this area. I think this 
would make a better subdivision. Since there will be some 
development down here it would be best to have a road that 
actually allows people that buys houses down there to get 
down there. 

ALTHOLTZ: So are you saying you want the road to go 
further because you want to have development further into 
the property? 

VAN WYCK: That's correct. The intent purpose would be to 
have some houses down here. Therefore, if you're going to 
build houses why don't you have a road that goes down to 
the houses. 

PENNOYER: I can't assume, as a Planning Board member, I 
have to look at all that talk and throw it out because 
there is no mechanism which tells me that that is going to 
happen. 

ALTHOLTZ: Would you put a deed restriction on the 
property? Would you put a deed restriction prohibited 
development over six lots? 

VAN WYCK: I have no intention to subdivide 

ALTHOLTZ: Would you put a deed restriction to support 
that? 

VAN WYCK: I think the best way to do it is put a maximum 
of 15 lots. 

PENNOYER: The next waiver is the locus plan. 

VAN WYCK: I'm not quite sure why this was done this way. 
The scale as we see it now because we wanted it all on a 
single sheet. 

PENNOYER: Scale of cross section. It's the same issue. 
I don't think we have to do it. Street trees. See sheet 
three. 

VAN WYCK: As far as trees go we identified major trees, 
the trees along the road going in, and being a large piece 
of property we took what we thought were the features that 
we thought the Board would want. 

PENNOYER: In other words, you want a waiver from the 
bylaws which talks about specifically providing certain 



trees at a certain distance. And you're taking the 
existing trees and incorporating them into the road. 

VAN WYCK: Yes, that's it. 

Dunn moved to close the public hearing. Ginn seconded the 
motion, with the Board voting unanimously in favor. 

The Board discussed the draft for a zoning bylaw change 
regarding site plan review. Pennoyer incorporated the 
comments discussed at the previous meeting into the draft. 
The Board reviewed the procedure and enforcement sections 
of the draft. Dunn expressed concerns for the bylaw and 
stated she was having a hard time accepting the bylaw. 

Altholtz moved to that the Planning Board submitted the 
draft for the site plan review bylaw to Town Counsel for 
his review and the MAPC for their input through the Board 
of Selectmen. Dunn seconded the motion, with the Board 
voting unanimously in favor. 

The meeting was adjourned. 

PREPARED BY: 

ATTESTED TO: ~~~~~~~~~~==~~ __ 
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Planning Board 
January 19, 1994 

PRESENT: Sheldon Pennoyer; Chairman, Howard Al tho I tz , George 
Bragdon, Pat Dunn, Joe Ginn, Kimberly Jermain, Joe Knowles 

Raymond Green, 15 R Story Street, met with the Board to review a 
previous motion the Planning Board had taken at the Board December 
15, 1993 meeting. Two motions were made. Both motions ended in a 
tie, therefore either motion did not carry. Greene wanted to 
construct a two bedroom apartment onto the back of his home. His 
present dwelling is a three-room apartment above a two-car garage, 
which is located on a 28,000 square lot with 53 feet of frontage on 
Story Street. The 28,000 sq. ft. lot was held under one ownership, 
but two years ago it was sold as two lots under a condominium 
agreement. Green's house sits on 20,000 sq. ft. and Bob Getty, 
other lot owner sit on 8,000 sq. ft. The Board stated the zoning 
bylaw clearly states that 10,000 square feet of lot size is 
necessary for each dwelling unit. Pennoyer stated that under the 
present bylaw 40,000 sq. ft. is required for a two-family unit. The 
Board felt they could not act on the request under the 
non-conforming section of the Town's bylaws because the law is 
intended for minor changes and not the addition of a living space. 
The Board advised Greene of his right to return to the Board of 
Appeals. 

Dunn abstained from voting. 

Jermain moved to deny the building permit application of Raymond 
Greene, l5R Story Street, to construct a two-bedroom apartment onto 
his existing home due to insufficient lot size and frontage. 
Bragdon seconded the motion, with the Altholtz in favor, Bragdon in 
favor, Jermain in favor, Knowles in favor, Ginn against. Pennoyer 
did not vote. 

The Board discussed holding a work session to review the Site Plan 
Review bylaw. It was agreed to hold a work meeting on January 26, 
1994. 

Jermain moved to hold a public work meeting on Wednesday, January 
26, 1994 at 7:30 p.m. Altholtz seconded the motion, with the Board 
voting unanimously in favor. 

The meeting minutes of January 5, 1994 were read. Altholtz moved 
to approve the minutes. Jermain seconded the motion, with the 
Board voting unanimously in favor. 

Dunn moved to adjourn. Bragdon seconded the motion, with the Board 
voting unanimously in favor. 

The meeting was adjourned at 10:45 p.m. 



Planning Board 
January 12, 1994 

PRESENT: Sheldon Pennoyer; Chairman, Howard Al thol t z , George 
Bragdon, Joe Knowles, Kimberly Jermain 

The Planning Board met with Atty. John Guerin; MAPC Representative 
for Essex, Jean Christensen; Government Services Manager for MAPC , 

and Paul DeCoste; Principal Planner of Government Services for 
MAPC , to discuss various services it can offer. Christensen stated 
that if the Town had a Site plan Review included in its zoning 
bylaws. All present felt this was a good planning tool. Pennoyer 
stated he was working on a proposal for a Site Plan Review bylaw. 
Pennoyer wanted to see a straight forward bylaw using simple 
language everyone can understand. Pennoyer expected to finish the 
draft so the Board could schedule a wok session January 26, 1994 to 
discuss this bylaw further. The Board will hold a public hearing 
after they review and discuss the draft. It was also discussed 
that the MAPC would review the bylaw, but wanted the Planning Board 
and Town should prepare it. The Board would like MAPC to review 
the Site Plan Review after they finish. 

Jermain moved to adjourn. Altholtz seconded the motion with the 
Board voting unanimously in favor. 

The meeting was adjourned at 9:00 p.m. 



PLANNING BOARD 
January 5, 1994 

PRESENT: Sheldon Pennoyer; Chairman, Howard Altholtz, George 
Bragdon, Pat Dunn, Kimberly Jermain, Joe Knowles 

Altholtz explained the NAPe Representatives that were suppose 
attend this evenings meeting cancelled because of the previous 
day's weather conditions, other meetings had to be postponed, 
therefore they were unable to attend this scheduled meeting_ 

ATTY. JOHN GUERIN: I have a question about this. As you know I am 
the Town's Area Planning Council Representative, and the only way 
I've been able to find out anything is via them. Apparently a 
member of the Planning Board, Howard, is calling them on his own 
setting up meetings to discuss these things without any knowledge 
of the representative or other members of the Town, including the 
Board of Selectmen from what I understand. And it was me chasing 
down MAPC today to find out that, in fact, they weren't coming. 
And I was inform that because they had just got off the phone with 
Howard. And that's when I called the secretary for the Planning 
Board and let her know as well that they were not coming. But 
there has to be organizational steps, and this again, I don't know 
why this is happening because Howard you definitely know I'm 
available to you if you want to give me a call. It will be much 
easier for the purposes of keeping track of things, instead of last 
week when I was running around trying to find out if there was a 
meeting or not. Members of the Board saying no we don't even have 
a scheduled meetin9. And I'm suppose to be telling this to someone 
in Boston. There 1S a way to do this and I think it is to work as 
a team between the Planning Board and myself, as we discussed 
before. 

PENNOYER: At the last scheduled meeting we discussed that it would 
be a good idea to call a special meeting to review the zoning 
bylaws that we have before us. In terms of the MAPC 
representatives John, we had a discussion on that and you 
represented to me that it would cost money to get them down here. 

ATTY. JOHN GUERIN: It would cost money if we used them. I didn't 
want to waste their time. 

PENNOYER: Howie and I discussed in between two meetings that we 
were going to have a special meeting and we were going to try and 
schedule a special meeting to get some work done. The intent 
behind this was not to do anything behind anyone's back, but just 
try to get some work down. A chance to sit down and. address the 
zoning bylaws before us. That's all it was. We had no chance to 
discuss 1t as a Board. As far as I'm concerned a lot of this is 
trash. And the look what we're into now. 

ATTY. JOHN GUERIN: 
us is the hierarchy 
had this been taken 
own Board, Pat, for 
She said she wasn't 
together. 

That's exactly right. But the problem before 
to go through, and you wouldn't have all this 
care of from the start. People sitting on your 
one didn't know anything about this meeting. 
going and that the Board hadn't put anything 

f PENNOYER: Each individual including yourself was sent a notice by 
mail. 



DUNN: I think this ought to be cleared up and I don't care if it's 
cleared up in public or not, as long as it's cleared up. I found 
out about that meeting and was made one damn fool of because other 
people were getting word that there was a meeting. I didn't know 
anything about a meeting. I've sat on the Board for eight years. 
We planned no meeting at our last meeting. Several times the same 
thing has come up. And of course, you and Howie talk, and Howie 
calls here, calls there. I would really like to ask right here and 
right now that these things are done and settled within the Board 
at a meeting. Even if it's a special meeting. It's fine, but I 
would like to know sooner than a day before that they're coming, 
and that's when I found out. As a member of the Board I found out 
the day before they were due. 

JERMAIN: Didn't you get a notice? 

DUNN: Sure I did. The day before. 

KNOWLES: I still haven't received a notice. 

DUNN: This Board is not working right. It's not working together. 
I mean why are we here heating the building and running the lights 
when some of our business is being done over the telephone, and I 
don't think that's fair to the rest of these members, including 
myself. And I'm going to ask that these things be done at a 
meeting, and if you and Howie come up with something that you feel 
is important and we should have a meeting, I think the members 
should be called. It should be posted. And I don't care if you 
have it at six o'clock on a Sunday morning. But the meetings 
should be held here and not over the telephone. And I've asked 
that before. 

PENNOYER: Okay. Pat, I think that's fine~ and respect that. But 
I will say that at our last meeting it was discussed at the end of 
the meeting. And you might had already left. 

DUNN: No, I wasn't gone because I had the keys. 

PENNOYER: Regardless sometimes at the end of our meetings people 
go off and talk on their own. It was discussed that we would try 
to set up a special meeting. 

DUNN: We would try, but it was not set up. 

PENNOYER: I respect what you're saying, but don't make it sound 
like it's all happening underground. 

DUNN: Okay. But too much has been done over the telephone and we 
can't get seven members together over the telephone. 

ALTHOLTZ: Let me say something about this because I was involved 
in setting up the meeting, so I know exactly how it happened. It 
really kind of blows me away that people see all this underground 
kind of stuff going on. We were trying to have a very innocent 
meeting to try and help the Board prepare for a review of all the 
bylaws that have to do with land use. NOW, Kim, got a mailing a 
week before. George said he got it a week before. Joe said he 
never got it. 



KNOWLES: I still haven't. 

ALTHOLTZ: I spoke with Joe Ginn on the phone last night. He has 
no problem with it. We discussed having the MAPC reps down. 

ATTY: JOHN GUERIN: Who discussed it? 

ALTHOLTZ: The Board discussed. I'm speaking so please let's not 
have interruptions. The Board discussed having MAPC people down. 
And we asked John Guerin to see if he could get them down. And he 
called Sheldon and said, "Yeah, but they want to charge and let's 
not get it going." And it was dropped. And I said, "We really 
need some help to see what's going on in other communities and what 
tools are workin9 and what tools aren't working, and if we're going 
up the wrong trall. I'm going to give MAPC a call and see if 
they're willing to do it for free." So I called the MAPC because I 
know some people up there. And I said, "Look we really need some 
help. Would you be willing to come to Essex and share your 
experiences with other communities about what is going on." 
Because they work with Planning Board's all around the state. 
"Tell us what is happening with bylaws. Tell us what is happening 
with relationships between Building Inspector and other Boards and 
enforcement." And they said, "Yeah, we'll come down and do it for 
free." So I told Sheldon, "There two peo,?le from MAPC are willing 
to come down and kind of give us an overVlew of what they have to 
offer for free." So Sheldon said, "Great, let's set up the 
meeting." And I said, "Fine." And he said, "Can you write the 
letter to notify all the Board members." And I said, "Yeah, I 
will. But you review it first and as soon as you say it's okay 
I'll mail it out." We did that. I week before the meeting it was 
mailed out. It was posted in the Town Clerk's office four da¥s 
before the meeting. There was an article in the paper about It. 
So there is nothing secret about it. 

DUNN: It was not discussed at a Board meeting. 

ALTHOLTZ: He said it was. I don't recall if it was or not. 

DUNN: It was not done at a Board meeting. 

ALTHOLTZ: That's the whole story. 

BRAGDON: I remember the discussion we had. At the time we all 
started to review the proposed, I say proposed because this is just 
a draft. This was just to review and we all have problems with it. 
Different phases. But we all agreed that it was a lot of work that 
Joe did to bring this to light. We thanked Joe at the time, but 
then we realized we needed a lot of work to figure out what we 
ought to present to the Town at the Town Meeting. And then we 
decided to informally just discuss how we were going to review it. 
And more than one person at that time said they wanted to be a part 
of it. Then it escalated. Everyone on the Board said they wanted 
to review it and be part of the committee. Now, does that bring 
anything to light, Pat? 

DUNN: Oh, I know perfectly well what is going on. I don't need 
anything brought to light. I know we had a discussion here. And it 
was only a discussion. Nobody said let's have a meeting. 

PENNOYER: Nobody said let's have a meeting. Let's schedule it for 



such and such a date. No, I'm not saying that. Can I propose 
something here. Can we get off the housekeeping and get on with 
discussing this bylaw in front of us. 

BOB DAWE: I'm Bob Dawe, Chairman of the Board of Selectmen. We 
received a letter back a few months ago saying that the 
communication between our appointee was not satisfactory and what 
was going on. He was summoned down here. I attended that meeting. 
John has been forwarding all the information from the MAPC to the 
Board of Selectmen. I'm sure you're getting your copies. It was 
agreed at that time you were going to work with our appointee. Who 
is the liaison between the Council and the Town of Essex. And I 
take great offense when we are now circumventing, when people 
go and set up their own private agenda through the Council with 
private telephone calls and then come down and deny their private 
telephone when we know exactly what is going on. You went around 
our representative. If you want to have informed constituents then 
why can't you work with this gentleman here, who has volunteered 
his time and efforts and is trying to work very hard on the Town of 
Essex. 

PENNOYER: Let me respond to that. What makes you think we're not 
working with him, if we invite him and ask him to come to the 
special meeting that we tried to set up and work with MAPC reps. 

GUERIN: Do you know how I found out about that? 
after Howie set it up. 

JERMAIN: You didn't get the notice? 

Through MAPC, 

GUERIN: No, I found out about it through MAPC, then I got the 
mailing the follow~ng day. 

PENNOYER: Are we going to get into this -- Come on ----

GUERIN: Let's just stick to this and get it over with. I thought 
we were going to bury this the last time I came in. When we 
discussed this over the phone, I told you as the Chairman of this 
Board, what the MAPC would do for us. I said they would not review 
this piece meal. We spent six hundred dollars a year with them. 
We don't spend a lot of money with them. They haven't got the 
money to come and do these things. On top of this we never 
discussed coming down and giving an overview because all I had to 
do is get Paul DeCost on the phone, or anyone of them to come down. 
Just like next week David Soul is coming to the Selectmen's 
meeting. He's not charging us for it. The man will come down. 
The problem is I didn't get a call from anyone. Howie, I talked to 
~ou about this. pick up the phone and call me. I'll take care of 
It. 

ALTHOLTZ: I thought sending you a notice like everyone else was 
sufficient. 

GUERIN: I told the director today no one is to set up a meeting 
unless they go through or hear it from me first because I am the 
representative to do it. I don't want a grandstand here. Like it 
appears you're trying to do. Like they are going to do something 
free for you and not for the rest of the Town. 

ALTHOLTZ: They'll do it for anyone. That's what we asked you to 



do. Set up the meeting. 

GUERIN: That wasn't asked of me. The Chairman asked for site plan 
review and would they review the Planning Board bylaws. So the 
bottom lime on this thing is to call up and ask. The bottom line 
is to communicate. Nobody is doing it still. I'm left in the 
dark. From my understanding, from someone on this Board, you were 
told to call John Guerin and check it through him. 

ALTHOLTZ: I don't want to get into a discussion. This is on the 
agenda. If you have a complaint go to the people who appointed 
you. But I really take offense ----

BOW DAWE: The person who appointed him is here. 

ALTHOLTZ: Are you speaking for the Board of Selectmen? 

BOB DAWE: Yes, I am. 

ALTHOLTZ: They said you're not. 

BOB DAWE: They said I'm not. 

ALTHOLTZ: That's right. There was no discussion by the Board of 
Selectmen to send you as their representative. 

BOB DAWE: They don't have to send me as their representative. I 
come as an involved citizen. 

DUNN: Sheldon, excuse me. Are you still the Chairman, or what? 

GIL GUERIN: Excuse me. Are you speaking for the Board of 
Selectmen now, too? 

ALTHOLTZ: I'm not. He's not either. 

GIL GUERIN: Yes, he is. He's our Selectman. 

PENNOYER: Everyone quiet. There is no public hearing. We're 
going to get on with discussing the bylaws. Does anyone have 
anything to say? Has everyone on the Board looked at it, or don't 
they do anything outside of the Board? 

DUNN: We certainly all do our part when we're included. 

ALTHOLTZ: I got a few calls that I had proposed these bylaws. I 
just want to make a statement. Everyone on this Board knows these 
is not my roposal. And I have nothing to do with these bylaws. 
And specifically, I don't think the gun proposal that everyone is 
here for has any business being before the Planning Board. It's 
not a land use bylaw. If people want to propose that, they can go 
to Town Meeting. I'm not 90ing to air my personal views on the 
subject. That's not what 1S important. I think having that issue 
on the table reverts the Planning Board from the business they 
should be doing. 

KNOWLES: I'll go back a month ago when I put this together. The 
purpose of the Planning Board, it's only purpose if you read the 
rules and regs of the Town, is to formulate bylaws. When Dick 
Carter comes in to calIon us he does so as a courtesy to us. We 



really are only here to plan for the town. The only tools we have 
are the zoning bylaws. In the three years that I have been on the 
Board, I have a short list of all the complaints that keep coming 
up. They are generic complaints. Whether I agree with them or 
not, I hear them. And now I try to respond to them. I don't know 
if you all have a copy. You might want to. But these are the 
things that I hear. You folks might hear other ones. You mi~ht 
hear none at all. But this is what I hear. And my responsib11ity 
is to respond as a member of the Planning Board. NOw, the next 
step in this phase is not to call a special meeting and invite in 
what might easily be misconstrued as outsiders. I would also point 
out that I disagreed with that. And, in fact, we had some heated 
discussions about that. It wasn't the proper procedure. That it 
would be misunderstood. And that is why I think everyone is here. 
These are not bylaw proposals. This is a working sheet. Call it 
what you want. A draft. I'm not backing away from it at all. 
Because I happen to believe we probably need some piece of each and 
everyone of these. But, on the other hand the best way to proceed 
is to start with something on paper, then it's time for public 
input, and not just the people who are upset about them. Because 
for each one of you who are here that think I'm some kind of pariah 
there are three or four other people who have complained about 
these things. And that's what I'm trying to respond to. Now, the 
one piece of information that I got that was useful to me was from 
Dick Carter, which was the gun stuff is not a zoning bylaw. He's 
absolutely right. So as far as this Board goes that issue is dead. 
If someone wants to take that to the Selectmen, and by the way that 
also came from complaints, they can take it to the Selectmen. The 
beauty of this process is everyone is here, now it's time to start 
talking about it. So the next step is for this Board to schedule 
public hearings on these proposals. And if we need nine 
signatures, I'll go get them. NOw, if everyone is against them, as 
far as I'm concerned I've done what I was elected to do, which is 
to make things possible. I'm proposing that we look at these, if 
the Board says no, we won't, that's the end of that. It won't go 
to Town Meeting. 

GIL GUERIN: Can we vote on it tonight? 

KNOWLES: No, not without a public hearing. 

DUNN: I feel this is an attack on the small businessman. I'm sure 
we can improve our bylaws, without an attack on the small 
businessman. 

PENNOYER: We're all sort of taking the heat for the prohibited 
uses, and frankly, the gun one I'd throw out in a second. I'm a 
hunter myself. And a lot of the prohibited uses are totally out of 
the character of the Town. But we haven't had a chance to discuss 
these. 

Man¥ concerned citizens were present for this meeting. The 
Cha1rman let many of those present speak regarding the bylaw 
proposal, and found most of those present in opposition of these 
bylaw changes. The Board discussed possibly setting up a committee 
to review these bylaws, but no discussion was made to do so. The 
majority of the public who were present felt as though another 
committee was unnecessary. The public felt the Planning Board 
should do their job by reviewing these bylaw as a Board because 
basically they represent a cross-section of the town. There was a 



general relief among the public that the Planning Board had no 
~urisdiction over the gun control bylaw, and relieved it was a dead 
lssue as far as this Board was concerned. 

Pennoyer moved to discard the so-called "draft of proposal bylaws" 
and start again. The Board will come up with another bylaw, but 
this motion is to eliminate the prohibited uses, and throw this 
draft in the trash. 

DUNN: When Joe gave this to the Board he said this is just 
something to work with. He said you can rip this page up, or you 
add to this one. It is something to just get us started. 

PENNOYER: Let's just throw out the prohibited uses. 

DUNN: It's not a bylaw anyway so why should we throw it out. 

BRAGDON: Sheldon, to approve everything except for that would 
indicate that we've already been through the definitions. 

There was no second to this motion. The motion did not carry. 

Dunn moved to schedule a work meeting to discuss the proposed bylaw 
changes on January 12, 1994 at 7:00 p.m. Knowles seconded the 
motion, with the Board voting unanimously in favor. 

Knowles moved to hold a public hearing on the application for a 
special permit for Margaret Lynch, Trustee, for an equestrian 
exhibit buildings on property located on Choate street, which will 
be known as "Miles River Stable Arena Complex", on February 2, 1994 
at 8:00 p.m. Bragdon seconded the motion, with the Board voting 
unanimously in favor. 

The Building Inspector, Dick Carter, met with the Board to update 
the Board regarding Warren Smith's property at 11 Apple street. 
Warren Smith is working with the Board of Health. 

carter also requested an as-built for the Mini-storage, western 
Avenue, to make sure they were in compliance with the water shed 
district bylaw. 

Carter advised the Board about Shayna Realty Trust, 17 Lufkin 
street, about a variance that was granted for frontage. He has 
requested an opinion from Town Counsel because there is a 
question whether or not the variances has expired, and if it is 
recorded how could it possibly expire. 

Peter Van Wyck, Turtleback Road, submitted a definitive plan for 
Low Land Farms. Sheldon reviewed the application procedure to make 
sure Van Wyck was submitting all necessary information. The Board 
found everything was submitted correctly. Since there was no 
preliminary plan submitted the Board has one hundred and 
thirty-five days as stated in Section 81-U, of the Massachusetts 
General Laws. 

Jermain moved to hold a public hearing under Massachusetts General 
Laws, Chapter 41, Section 81, and the Rules and Regulations 



relative to Subdivision Control of Essex, section 6, to consider a 
definitive subdivision plan of land known as Low Land Farms, off 
Apple street, by applicant Peter Van Wyck, on February 2, 1994 at 
8:45 p.m. Dunn seconded the motion, with the Board voting 
unanimously in favor. 

Pennoyer explained to the Board members that a letter would be sent 
to the Board of Selectmen regarding the summons the Board received 
this week relating to Turtleback Road subdivision, and then 
forwarded to Town Counsel. 

Pennoyer brought to the Board1s attention a letter from Town 
Counsel in response to the Board1s request for information 
regarding Turtleback Road subdivision1s denial due to the time 
lapse. Pennoyer read this letter aloud. Pennoyer's understanding 
of the letter was to request the ori9inal mylar so the denial could 
be recorded. The Board will check wlth Sally Soucy, Town Clerk 
and Peter Van Wyck the applicant to secure the mylar. The Board 
a~reed that in dealing with Town Counsel, especially with 
s1tuations as this, it is very difficult to communicate by mail or 
~hone. The Board agreed his presence is important. Jermain felt 
1t would be in the best interest of the Town for Counsel to be 
present when dealing with Mr. Van Wyck. Knowles said that on 
occasion the Board has required the applicant pay for that. 
Jermain stated that there is a state law that allows for this and 
would not come out of the Selectmen's budget. Jermain said if this 
was done for other developers in the past, then why can't the Board 
ask that this be done when dealing with Mr. Van Wyck. She feels 
this is important because they are starting from square one on Low 
Land Farms, and trying to have a clean procedure and respond 
correctly. Jermain strongly urged the Board to pursue this through 
the Board of Selectmen. 

It was decided that Jermain and Dunn would attend the Selectmen's 
meeting on Tuesday, January 18, 1994, only after Pennoyer wrote a 
letter to the Selectmen advising them that Jermain and Dunn would 
attend, in order for Town Counsel to explain fully necessary 
information to record the denial on Turtleback Road subdivision and 
also to clarify his recommendation for information to satisfy the 
summons issue to all Board members. 

Pennoyer brought to the Board attention the motion made at the 
Board1s December 15, 1993 meetin~ on Raymond Greene, 15 R stor¥ 
street, application for an addit1on. It was found that a tie 1S 
not a denial therefore, the Board should make another motion to 
break the tie. The Board decided to rediscuss the situation and 
make an entirely new motion regarding Mr. Greene's application. It 
was felt that both Joe Knowles and Joe Ginn would benefit from the 
discussion since they were absent from the last meeting. 

The Board discussed shayna Realty Trust, 15 Lufkin street, 
regarding the variance for frontage. The Board reviewed the zoning 
bylaw regarding this issue. Penn oyer suggested writing a letter to 
Shayna Realty Trust stating that the Board was looking at their 
variance for frontage because it appears it has expired. The 
letter should also state that the Board is waiting for a ruling 
from Town Counsel. The Board agreed on this procedure. 

The meetings minutes were read. Dunn moved to approve the meeting 
minutes of December 15, 1993 as corrected. Bragdon seconded the 



motion, with the Board voting unanimously in favor. 

Dunn moved to adjourn. Jermain seconded the motion, with the Board 
voting unanimously in favor. 

The meeting was adjourned at 9:45 p.m. 
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